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ARGUED  AND  DETERMINED 


IN 


THE  SUPREME  COURT 


OF 


NORTB   CAROLINA. 


DECEMBER  TERM,  1841. 


StAT&  M  ISAAC  MORRISON. 

Where  an  indictment  charges  a  resene)  and  also  an  assault  and  battery,  Deeembei 
and  the  defendant  is  conWcted  generally;  if  the  averments  as  to  tht     184L 
rescqe  are  uncertain  or  bad»  these  may  be  rejected  as  saperfluoos  and 
immaterial,  and  the  Court  may  proceed  to  pass  Judgment  upon  the 
Terdict  as  for  an  assault  and  battery. 

This  was  an  appeal  from  the  judgment  of  the  Saperior 
Court  of  Law  of  Macon  County,  at  Fail  Texm,  1841jhui 
Honor  Judge  Manly  presiding. 

The  indictment  against  the  defendant  was  in  the  follow* 
ing  w(»ds,  viz : 

<<State  of  North  Carolina,  \        Superior  Court  of  Law, 
Macon  County.    J  ^^'        Fall  Term,  1839. 
The  Jurors  for  the  State  upon  their  oath  present,  that  YUlf 
1 
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December  Ham  Stalcup  is  one  of  the  constables  of  the  County  of  Macon, 
'    and  that  John  Wilson  is  one  of  the  Justices  of  the  Peace  for 


State  said  County,  and  that  the  said  John  Wilson,  so  being  one  of 
y  the  Justices  of  tbe  Peace  of  said  County,  on  the  20th  day  of 
''May,  in  the  year  A.  D.  1839,  did  duly  issue  an  execution  to 
any  lawful  officer  of  said  County,  and  the  said  execution  be- 
ing directed  and  delivered  to  the  said  William  Stalcup  by 
the  said  John  Wilson,  Justice  as  aforesaid,  and  he,  the  said 
Justice,  having  competent  power  and  authority  to  issue  said 
execution,  and  the  said  William  Stalcup,  by  virtue  of  the 
said  execution,  commanding  him  to  execute  and  sell  as  much 
of  the  goods  and  chattels  of  the  said  Isaac  Morrison  as  will 
make  the  sum  of  twenty-nine  dollars  principal,  and  ninety- 
four  cents  interest,  and  forty  cents  costs,  did  seize  and  take 
into  his  possession,  by  virtue  of  the  aforesaid  execution,  one 
sorrel  Stud  Horse,  the  property  of  the  said  Isaac  Morrison, 
on  the  20th  day  of  May,  A.  D.  1839,  and  the  Jurors  afore- 
said, upon  their  oath  aforesaid,  do  further  present  that,  the 
said  William  ^talcup,  so  being  in  the  lawful  possession  of 
the  horse  aforesaid,  by  virtue  of  his  office,  and  the  aforesaid 
execution,  on  the  twenty-first  day  of  May,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  thirty-nine,  the  said 
Isaac  Morrison,  in  the[County  aforesaid,  on  the  day  and  year 
last  aforesaid^  with  force  and  arms,  in  the  County  aforesaid, 
in  and  upon  the  said  William  Stalcup^  there  and  then  being 
constable  as  aforesaid,  and  then  and  there  lawfully  having 
the  said  horse  aforesaid  in  his  custody,  by  virtue  of  the  said 
pxecution,^  for  the  cause  aforesaid,  in  the  due  execution  of  his 
fiffice  tbcQ  and  thes&  being,  did  make  aq  assault,  and  him,  the 
said  William  Stalcup,.  then  ^nd  there  did  beat,  and  bruise, 
and  ill-treaty  to  his  great  damage,  and  the  said  Isaac  Morrison 
took  the  said  tibrf el  Stud  Horse  out  of  the  custody  of  the 
•aid  William  Slalenp,  and  against  the  will  of  bim,  the  said 
William  Stdcup,  then  and  there  unlawfully  and  forcibly  did 
fescue  and  take  from  and  out  of  the  possession  of  th&  said 
William  Stalcup,  and  against  the  will  of  him,  the  said  Wil- 
liam Stalcup,  there  and  then  unlawfully  and  forcibly  did  re- 
scue, to  the  great  hindrance  of  public  justice,  in  contempt  of 
the  laws  of  the  State,  to  the  evil  example  of  all  others  in  like 
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cases  offending,  and  against  the  peace  and  dignity  of  the  BecemUr 
State."  i8^^- 

J.  W.  GUIN,  Tolr.     ""stau 
The  defendant  having  appeared  at  Fall  Term,  1841,  mov-       y 
cd  to  quash  the  indictmont,  which  motion  was  overruled.  ^^"^•^"' 
He  then  entered  the  plea  of  not  Guilty ;  and  the  Jury  found 
him  «  guilty  in  manner  and  foim  as  charged  in  the  Bill  of  in- 
dictment."   The  defendant's  counsel  then  moved  in  arrest 
of  judgment,  which  motion  was  also  di^erruled,  and  the  Court 
proceeded  to  pass  judgment,  from  which  the  defendant  ap- 
pealed to  the  Supreme  Court. 

For  the  State,  /.  W.  Bynum,  Solicitor  for  the  Tth  Circuit, 
who,  by  appointment  of  the  Court,  attended  to  the  business 
of  the  State  at  this  Term,  in  the  absence  of  the  Attorney  Ge- 
neral, detained  from  the  Court  by  indisposition. 

No  counsel  for  the  defendant, 

Gaston,  J.  The  only  question  presented  in  this  case  is, 
whether  the  indictment  be  sufficient  in  law  to  warrant  the 
judgment  which  has  beeit  pronounced  upon  it.  The  aver- 
ments in  the  indictment,  with  respect  to  the  issuing  by  the 
magistrate,  and  the  delivery  to  the  constable,  of  theexefett- 
tion,  under  which  the  defendant's  iKirse  was  seited,  and 
which  horse  he  is  charged  to  have  forcibly  rescued,  are  not 
set  forth  with  critical  precision;  but  whether,  on  that  ac- 
count, these  averments  are  uncertain  and  bad,  it  is  unneces- 
sary for  us  to  consider.  For,  if  they  be,  the  indictment  ne^ 
vertbeless  contains  a  distinct  chaige  of  assault  and  battery, 
to  which  no  exception  can  be  taken.  The  verdict  finds  the 
defendant  guilty  in  manner  and  fofm  as  charged  in  the  in- 
dictment, and,  of  consequence,  guitty  of  the  assault  tind  bat- 
tery therein  contained.  If  all  the  averments  so  queistioned  be 
as  exceptionable  as  is  supposed,  they  may  be  lejected  as  su- 
perfluous and  tnmuUeiiali  and  enough  will  reinain  to  wairant 
the  judgment. 

This  opinion  must  be  certified  to  the  Superior  Court  of 
Macon. 

Per  CvRiAM.  Ordered  accordingly. 
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JOHN  XL  ALLMAN  m  DOUGLASS  DAVIS. 

])^q0IqI^Iii  anaotion  for  goods  sold  aod  deliyeredta  delmry,  actual  or  eon- 

ISil.        Btnictiyey  most  be  shown.    If  the^  goods  were  bargained  for,  bat  the 

delWery  postponed  for  the  happening  of  some  future  event  or  to  some 

*  future  period,  the  sale  was  not  complete,  and  the  yendor  has  no  right 

to  sue  for  the  purchase  money. 

This  was  an  action  of  assumpsit  for  goods  sold  and  deli- 
vered, tried  at  Fall  Term,  1841,  of  Macon  Superior  Court  of 
La\r,  before  his  Honor  Judge  Manlt.  The  principal  ques- 
tion was,  as  to  a  waggon  alleged  to  have  been  sold  and 
delivered  at  the  price  of  one  hundred  and  twenty-five  dol- 
lars. It  appeared  from  the  evidence,  that  this  article  was  in 
the  yard  of  the  plaintiff,  and  the  parties  were  negociating 
about  the  sale  of  it  for  some  time  without  any  person  being 
present.  When  they  came  into  the  plaintiff's  store-house, 
the  defendant  proceeded  to  purchase  certain  materials  for 
making  harness  for  the  waggon,  and  desired  that  they  might 
be  put  away  until  he  should  come  for  it.  The  plaintiff  then 
stated  that  he  had  sold  the  waggon  for  $126,  when  the  de- 
iendant  remarked  that  there  were  no  bows  to  the  waggon  yet ; 
to  which  the  plaintiff  replied,  '<he  had  them  already  sawed 
out,  and  would  put  them  in.''  It  was  proved  by  several  wit* 
nesses  that  the  defendant  afterwards  told  them  he  had  pur- 
chased a  waggon  from  the  plaintiff.  A  witness  was  then, 
called  by  the  defendant,  who  swore»  that  he  overheard  the  de-^ 
iendant  say,  when  conversing  with  the  plaintiff  in  the  yard 
about  the  purchase  of  the  waggon,  that  he  would  take  the 
waggon,  if  something  or  other  (he  did  not  know  what)  wasi 
done  to  it.  The  defendant's  counsel  insisted  that  the  plain- 
tiff could  not  recover,  in  this  form  of  action,  without  proving 
an  actual  delivery,  or,  instead  thereof,  earnest  paid,  or  some 
note  accepted  by  the  plaintiff  as  a  security  for  the  price ;  and 
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that  if  any  act  remained  to  be  done  by  the  seller,  the  property  Deeembex 

would  not  pass  until  that  act  was  done.    The  Court  instrue* [__ 

ted  the  Jury  to  enquire  from  the  evidence,  whether  there  was  AUman 
a  sale  and  delivery,  and,  if  so,  to  find  for  the  plaintiff  that  &  j^  ^. 
manual  delivery  was  not  necessary ;  nor  was  any  earnest 
money  or  particular  form  of  words  required.  If  the  parties 
agreed,  the  one  to  part  with  and  the  other  to  take  the  wag- 
gon, as  it  then  was,  and  when  there  was  a  stipulated  price, 
the  sale  and  delivery  were  complete,  the  one  acquiring  a  right 
to  the  price  and  the  other  a  right  to  the  waggon.  And  in 
this  case  the  law  did  not  require  a  bill  of  sale,  memorandum 
in  writing,  or  payment  of  any  part  of  the  purchase  money  to 
make  the  bargain  obligatory.  If,  on  the  other  hand,  the  Jury 
should  collect  from  the  testimony  that  the  sale  was  not  thus 
completed,  but  that,  for  some  reason,  the  delivery  was  post- 
poned to  the  happening  of  some  event,  or  to  some  future  pe- 
riod, no  right  to  the  purchase  money  would  vest  in  the  plain- 
tiff, and  the  Jury  should  find  tor  the  defendant. 

The  Jury  returned  a  verdict  for  the  plaintiff,  upon  which 
judgment  was  rendered,  and  the  defendant  appealed. 

No  counsel  for  plaintiff. 

Bynum  ^  Francis  for  defendant. 

RuFFiN,  C.  J.  We  admit  that  there  is  a  difference  be« 
tween  a  count  in  assumpsit  for  goods  bargained  and  sold,  and 
one  for  goods  sold  and  delivered ;  and  that,  upon  a  count  of 
the  latter  kind,  a  delivery,  actual  or  constructive,  must  be 
shown.  But  it  is  not  seen  that  the  defendant  can  derive 
any  advantage  from  those  positions,  since,  as  we  understand 
the  directions  to  the  Jury,  they  lay  down  the  same  doctrine. 
They  are  explicit  that,  if  the  delivery  was  postponed  to  the 
happening  of  some  evehi,  or  io  some  lutifre  perfoH^'tTien  the 
sale  was  not  complete,  and  the  plaintiff  wouldhave  no  right 
to  the  purchase  money.  But  the  Jury  have  found  the  de- 
livery,  and  that  terminates  all  controversy  as  to  the  form  of 
action.  The  only  question,  then,  which  can  be  raised,  is, 
whether  there  was  evidence  upon  which  it  was  fit  to  be  left 
to  the  Jury  to  find  a  delivery ;  and  upon  that  there  is  no 
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D«oember  doubt  as  it  seems  to  lis,    The  language  aud  acts  of  the  parr 

^ l^ties  at  the  time  of  the  contract,  and  when  the  waggon  was 

Allman  immediately  before  them,  might,  in  the  absence  of  any  evi<^ 
^.  dence  of  a  stipulation  on  the  part  of  the  plaintiff  td  put  bows 
to  the  waggon,  as  a  condition  precedent^  induce  a  belief  in 
the  Jury,  that  the  defendant  had  accepted  the  waggon  in  the 
state  in  which  it  then  was,  and  looked  to[the  promise  of  the 
plaintiff,  as  a  collateral  engagement  to  furnish  the  bows. 
But  what  was  left  doubtful,  upon  that  part  of  the  evidencOi 
is  cleared  up  by  the  subsequent  and  repeated  declarations 
of  the  defendant,  that  he  had  purchased  the  waggon ;  and 
that,  without  expressing  any  qualification  or  condition  what- 
ever. Supposing  this  evidence  true,  as  in  this  proceeding 
we  must,  it  is  plain  ,the  Jury  might,  with  good  reason,  find 
all  that  was  necessary  to  a  complete  and  executed  contract ; 
that  is  to  say,  not*  only  a  bargain  for  the  waggon^  but  a  deli- 
very of  it  also. 

Per  Curiam.  Judgment  affirmed. 


DEN  EX  DEM.  ROBERT  LOVE  «  SILAS  GATES 
AND  ANOTHER. 

Aji.fa.  is  issued  returnable  to  January  Term,  1821,  of  a  County  Court, 
and  is  returned  to  that  Term.  The  clerk  re-issues  the  same  paper, 
marking  on  the  back  "  alias  to,  M^QSh  Term,  1821,"  "aliai  to  July 
Term,  1821,"  "alias  to  October  Term,  1821,"  and  signs  his  name  as 
clerk  to  this  memorandum.  A  sale  of  land,  made  by  the  Sheriff  undttr 
such  a  paper,  between  the  July  and  October  Terms,  1821,  is  utterly 
void. 

After  the  return  of  a  yi.  /a.  regularly  levied  on  land,  the  Sheriff  cannot 
sell  the  land  without  a  new  writ  giving  him  that  authority. 

The  cases  of  Borden  v  J^£Snnit,  4  Hawks  279,  and  SeMcU  r  Bank  <f 
Cape  Fear,  3  Dev.  279  cited  and  approved. 
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This  was  an  appeal  from  the  judgment  of  his  Honor  Judge  Decembet 
Manly,  at  the  Fall  Term,  1841,  of  Buncombe  Superior^  ^^^' 
Court.    The  plaintiff,  in  support  of  his  title  to  the  land  in    Lore 
controversy,  in  the  court  below,  produced  a  judgment  ren-    « JL 
dered  in  Buncombe  County  Court,  an  execution  issued  in 
pursuance  of  said  judgment,  and  several  indorsements  on  the 
execution,  and  also  the  deed  of  the  Sheriff  of  Buncombe,  dat- 
ed in  August,  1821,  connusying  the  said  land.    The  execu- 
tion was  as  follows : 

«  State  of  North  Carolina. 

To  the  Sheriff  of  Buncombe  County,  greeting : 

You  are  commanded  that  of  the  goods  and  chattels, 
lands  and  tenements  of  Zachariah  Candler,  in  your  countyi 
you  c^use  to  be  made  the  sum  of  £  188.  8.  6.  debt,  and  £26. 
7.  7.  damages,  which  Robert  Love  lately  before  the  Justices 
in  our  Court  of  Pleas  and  Quarter  Sessions  for  the  county  of 
Buncombe,  recovered  against  him  for  debt  and  damages,  be- 
sides the  sum  of  t\^o  pounds  five  shillings  and  three  pence 
for  costs  and  charges  in  that  behalf  expended,  whereof  the 
said  Zachariah  Candler  is  convicted,  as  appears  on  record ; 
and  have  you  the  said  moneys  before  our  said  justices,  at  the 
Court-house  in  Asheville,  on  the  first  Monday  in  January 
next,  to  be  paid  to  the  said  Robert  Love,  and  have  you  then 
and  there  this  writ.  Witness  John  Miller,  clerk  of  said 
Court  at  ofBce,  the  first  Monday  afier  the  fourtb  Monday  of 
September,  182a 

JOHN  MILLER,  CUrk, 

by  E.  H.  M'LuEE,  Deputy  ClerkP 

On  which  execution  were  the  following  indorsements  :— 
"  Fi.fa.  to  January,  1821.  No  goods,  B.  S.  Brittain,  Shff, 
by  H.  Deyman,  Dep.  Shff."  <<  Alias  to  March,  1821,  John 
Miller,  Clk,  by  E.  H.  M'Lurc,  Dep.  Clk."  "Alias  to  July, 
1821,  J.M.Clk.'^  "Alias  to  October,  1821,  J.M.  Clk." 
^<  Levied  on  Candler's  iron  works  land  and  other  tracts,  and 
sold,  on  the  last  Monday  of  August,  to  Robert  Love,  by  agent 
James  Love,  for  one  hundred  and  twenty  dollars,  B.  S.  Brit- 
tun,  by  H.  Deyman,  Dep.  Shff." 
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December     The  Court  intimating  that  by  this  evidence  the  plaintiff 
^  ^^'    had  shown  no  title,  he  submitted  to  a  nonsuit  and  appealed 


Love    to  the  Supreme  Court. 


Gatet. 


Francis  for  the  plaintiff. 

No  counsel  for  the  defendants. 

Gaston,  J.  The  lessor  of  the  plaiptiff  set  up  titleto  the  land 
in  dispute,  under  a  conveyance  from  the  Sheriff,  purporting 
to  have  been  made  under  an  execution  sale.  The  paper  ex- 
hibited as  an  execution  was  a  writ  oi fieri  facias^  issued  from 
the  Court  of  Pleas  and  Quarter  iSesaions  of  Buncombe  county, 
bearing  teste  the  first  Monday  after  the  fourth  Monday  of 
September,  1820,  returnable  to  the  January  Term,  1821,  of 
said  Court.  It  had  been  returned  to  that  Term  <'  no  goods," 
and  afterwards  the  same  writ,  or  rather  the  same  paper,  was 
repeatedly  issued  to  the  Sheriff  with  the  indorsation  of"  alias," 
and  under  it,  so  re-issued  and  indorsed,  the  Sheriff  levied  on 
the  land  in  dispute,  and  made  the  sale  at  which  the  lessor  of 
the  plaintiff  purchased.  The  presiding  Judge  held  that  the 
levy  and  sale  were  made  without  authority,  and  in  deference 
Co  this  opinion  the  plaintiff  submitted  to  a  nonsuit. 

Of  the  correctness  of  this  opinion  a  doubt  cannot  be  enter- 
tained. After  the  return  term  of  the  fieri  faciasy  the  autho- 
rity of  the  Sheriff  to  seize  property  under  the  writ  was  at  an 
end.  The  mandate  of  the  writ  expired  by  its  very  limitation. 
The  re-issuing  of  the  expired  writ,  and  the  indorsation  of 
alias  thereon,  did  not  change  its  tenor  nor  give  a  new  man- 
date. A  Sheriff  cannot  levy  without  an  existing  authority. 
And,  with  respect  to  lands  whereon  he  has  made  a  valid 
levy,  he  cannot,  after  the  return  of  the  writ,  proceed  to  a  sale, 
until  a  new  writ  shall  be  issued,  communicating  that  autho* 
rity.  Den  ex  dem.  Barden  v  M^Kinnie^  4  Hawks  279. 
SeaweU  v  Bank  of  Cape  Fear^  3  Dev.  279. 

Per  Curiam.  Judgment  affirmed. 
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HENRY  W.  WAtSON,  «i  JOHlf  WILLIS. 

Deeembar 

1841. 
Wlien  a  person  has  been  toested  oh  a  co*  m.,  and  giTMi  bond  for  his  ap^ 

pearance  at  Contt^  to  take  the  insoWent  debtor's  oath)  and  ihe  case  is 

continued  till  the  next  Term  of  the  Coort,  a  notice  serTed  on  his  oredi* 

tors  ten  days  before  the  Term,  to  which  the  base  is  continued,  is  a 

sufficient  notice  nnder  the  act  for  the  relief  of  insolvent  debtors. 

If  such  person  oppears  either  at  the  first  Term  of  the  Court,  or,  when  a 

continuance  is  granted,  at  that  to  which  the  case  is  continued,  though 

he  has  failed  to  give  the  notice  required  by  law,  or  for  any  other  cause 

is  not  permitted  to  take  tho  oath,  yet  no  judgment  can  be  rendered 

against  his  sureties  in  the  bond,  who  are  only  responsible  for  his  ap« 

pearances 

This  was  an  appeal  from  the  judgment  of  the  Superior 
Court  of  Law  of  RoWan  county,  at  the  Fall  Term,  1841,  his^ 
Honor  Judge  BaiIet  presiding.  The  plaintiff  had  obtained 
a  judgment  against  the  defendant  before  a  Justice  of  thd 
Peace,  and  caused  a  capias  ad  satisfaciendum  to  issue 
thereupon*  The  defendant  gave  bond  for  his  appearance  af 
May  Term>  1841,  of  Rowan  County  Court,  to  take  the  bene- 
fit of  the  act  for  the  relief  of  insolvent  debtors.  He  did  not 
appear  at  May  Term,  but  was  absent  from  sickness,  and  the 
cause  was  continued  on  that  account.  No  notice  was  gii^en 
to  the  plaintiff  of  the  defendant's  intention  to  take  the  bath 
of  an  insolvent  debtor  before  May  'Term,  when  the  party 
was  bound  to  appear^  At  August  Term,  to  which  the  cause 
had  been  continued,  the  defendant  appeared,  and  produced 
a  notice  served  upoq,  the  plaintiff  ten  days  before  that  Term, 
and  prayed  that  he  might  be  permitted  to  take  the  oath  of  aii 
insolvent  debtor,  and  be  discharged.  This  was  resisted  by 
the  plaintiff,  upon  the  ground  that  notice  should  have  been 
given  before  the  first  Term,  at  which  he  was  io  appear.  The 
Court  was  of  opinion  that  the  notice  was  sufficient,  and  per- 
mitted the  defendant  to  take  the  oatbj  and  thereupon  he  was^ 

a 
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December  discharged.    The  plaintiff  prayed  an  appeal  to  the  Superior 

1^  Court,  which  was  granted.    The  appeal  came  on  to  be  heard 

Wauon  at  Fall  Term,  1841,  of  the  Superior  Court,  when  his  Honor, 
^.Jy  being  of  opinion  that  notice  should  have  been  given  ten  days 
before  May  Term,  when  the  defendant  was  bound  to  appear, 
and  that  the  plaintiff  had  a  right  to  appeal  from  the  judgment 
of  the  County  Court,  entered  a  judgment  for  the  plaintiff 
against  the  defendant  and  the  sureties  in  his  bond.  From 
this  judgment  the  defendant  prayed  an  appeal  to  the  Supreme 
Court,  which  was  granted. 

No  counsel  for  th6  plaintiff. 
Boyden  for  the  defendaat. 

RiTFFiK,  C.  X  The  judgment  of  the  Superior  Court  con- 
sists of  two  parts.  It  first  reverses  that  of  the  County  Court, 
upon  the  ground  that  the  notice  to  the  second  Term  was  not 
sufficient.  Then  the  Superior  Court,  proceeding  to  give  such 
judgment  as^in  thfe  opinion  of  that  Court,  the  inferior  Court 
ought  to  have  given,  rendered  a  judgment  against  the  de- 
fendant and  his  surety  on  the  bond  given  to  the  constable,  to 
be  discharged  by  the  payment  of  the  plaintiff's  debt,  interest 
and  costs. 

The  opinion  ol  this  Court  is,  that  the  statute  for  the  relief 
of  insolvent  debtors,  Rev  Stat.  c.  59,  does  not  sustain  the 
judgment  of  the  Superit)r  Court  in  either  of  its  parts. 

Though  it  should  be*  admitted  that  the  debtor  was  not  en- 
titled to  take  the  oath  of  insolvency  at  the  second  Term,  for 
the  want  of  a  notice  to  the  first  Term,  yet  it  is  clear  that  there 
could  not  be  judgment  on  the  bond.  The  surety  binds  him- 
self "  for  the  appearance  of  the  debtor  at  the  Court,"  and  is 
liable  only  "  in  case  of  the  failure  to  appear''  of  the  principal, 
sec.  7.  He  does  not  engage  that  the  debtor  shall  give  notice 
or  shall  take  the  oath.  On  the  contrary,  the  9th  section  au- 
thorizes the  surety  to  surrender  the  principal,  either  to  the 
officer  or  in  Court,  and,  to  that  end,  vests  the  surety  with  the 
powers  of  special  bail,  and  declares  that  the  surrender  shall 
discharge  the  surety.  Consequently,  if  the  surety  bringd  in 
the  body  of  the  debtor,  or  if  the  latter  enters  his  appearance, 


Willis. 
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and  tinbseqiieotly  makes  no  defimlt,  but  is  in  Ck>urt,  wbea*  De«emb«ic 
ever  duly  deimnded  by  the  creditor,  uatil  the  final  adjudica-    ^ 
tion  of  the  caae,  the  whole  ens:agement  of  the  surety  is  ful-  Watson 
filled.    It  is  truQ  this  debtor  d^d  not  attend  the  first  Term,  ^J^^ 
But  that  worked  no  forfeiture  of  the  bond,  because,  in  con- 
formity with  the  second  proviso  of  the  7th  section,  the  Court 
i^ijudged  that  he  w^s  in  no  default  therefor,  and  gave  him 
day  to  appear  until  the  next  term.    In  case  the  debtor  doea 
appear  and  then  refuses  to  take  the  oath,  or  k  unable  so  to  do 
.  because  he  bad  not  given  the  necessary  notice,  the  act  pro^ 
vides  a  remedy,  not  upon  the  bond,  but  against  the  debtor 
personally.    For  default  of  this  last  kind  it  is  enacted,  sec. 
10,  that  the  debtor,  being  thus  in  Court,  "  shall  be  deemed  in 
custody  of  the  Sheriff,  and  the  Court  shall  adjudge  that  he 
be  imprisoned  until  he  has  given  the  necessary  notice,  which 
he  may  do  at  the  next  succeeding  Court."     That  adjudica- 
tion, and,  unless  he  shall  pay  the  debt,  the  consequent  impri- 
sonment of  the  debtor,  give  to  the  creditor  the  full  effect  of 
the  process  against  the  debtor's  body;  and  remove  all  ground 
for  asking  a  judgment  against  the  surety. 

But  we  likewise  think  that,  in  this  case,  notice  was  given 
in  due  time,  and  that  the  debtor  was  properly  admitted  to  his 
oath,  and  discharged  in  the  county  Court.  We  do  not  think 
a  debtor  can  wantonly  or  negligently  defer  giving  notice. 
He  is  bound  to  do  so  betore  the  first  Term,  and  to  attend  at 
that  Term,  "  unless  prevented  by  sickness  or  other  cause,  to 
to  be  judged  of  by  the  Court.'*  But,  if  lie  be  so  prevented, 
the  second  proviso  of  the  7th  section  enacts,  that  the  case 
shall  be  continued  to  the  next  Court,  From  that  it  naturally 
follows,  that  every  thing  the  party  failed — for  good  excuse, 
allowed  by  the  Court — to  do  at  or  beiom  the  pneceding,  might 
be  done  at  or  befiwe  the  succeeding  Term.  But  the  act  pro- 
ceeds, in  the  same  sentence,  explicitly  to  say,  that  at  the  next 
Term  "the  same  proceedings  shall  be  had  as  if  he  (the  deb- 
tor) had  appeared  at  the  first  Terra."  The  intention  of  the 
Legislature  seems  to  have  been,  where  a  person  is  prevented 
bysickness,or  other  reasonable  excuse,  allowed  by  the  Court, 
from  doing  all  or  any  thing  that  is  requisite  to  entitle  him  to 
take  the  oath  at  the  first  Term,  that  then  the  whole  case  shall 
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D«eemberbe  continued,  and  the  party  have  his  day  at  the  next  Term 
^  in  the  same  manner  as  if  the  proce;ss  were  returnable  thereto, 
and  the  party  had  been  bound  from  the  first  to  appear  thereat. 
In  this  case  the  Court  found  that  the  debtor's  omissions  did 
not  arise  from  his  default,  but  irom  the  act  of  God,  and  there- 
fore the  case  was  continued  at  the  first  Term ;  and  before 
the  next  the  notice  was  given,  and  at  that  Term  the  defendant 
duly  appeared. 

The  judgment  of  the  Superior  Court  is,  therefore,  errone- 
ous, and  must  be  reversed,  and  that  of  the  County  Court  af- 
firmed. 

Per  CuEiAji.  Judgment  accordingly. 


JAMES  BLYTHB  vs  Q.  W.  LOVINGGOOD. 

An  executory  eootract,  the  eonsideration  of  which  is  contra  bonos  moret, 
or  against  the  pablic  policy  or  the  laws  of  the  State,  or  in  fraad  of  the 
State,  or  of  any  third  person,  cannot  be  enforced  in  a  Court  ot  Jastice. 

When  commissioners,  appointed  to  sell  lands  for  the  State,  at  poblic 
auction,  declared,  as  one  of  the  conditions  of  the  sale,  that  if  the  high- 
est bidder  did  not  comply  with  his  contract,  the  next  highest  bidder 
shoold  haye  the  lands ;  and  an  agreement  was  made  between  the  high- 
est bidder  and  the  next  highest,  that  the  latter  shoold  give  the  former 
his  note  for  one  hundred  dollars*  in  consideration  that  the  former  shoold 
nut  comply  with  his  bid*  and  thereby  permit  the  latter  to  obtain  the 
land  at  an  under  bid  r  ffeld,  that  such  note  was  void,  on  the  ground  of 
its  fraadnlent  eonsideration. 

This  was  an  appeal  from  the  judgment  of  the  Superior  Court 
of  Law  of  Cherokee  County,  at  Fall  Term,  1841,  his  Honor 
Judge  Manly  presiding.  The  plaintiff  declared  upon  a 
promissory  notC;  not  under  seal.    Upon  the  trial  it  appeared 


'      OP  NORTH  CAROLINA.  21 

that,  at  the  public  sale  of  lands  belonging  to  the  State,  in  neeember 
Cherokee  County,  it  was  stipulated  by  the  commissioners,     ^  ^^' 


on  the  part  of  the  State,  as  one  of  the  conditions  of  the  sale,  fiiytho 
that  if  the  highest  bidder  did  not  give  bond,  before  a  certain  T 
hour  on  the  day  succeeding  the  sale,  the  next  highest  bidder  ^^r 
might  come  forward  and  take  the  land ;  and  so  toties  quoties. 
The  plaintiff  and  defendant  were  both  bidders  for  a  certain 
parcel  of  land,  (the  plaintiff  the  highest  and  the  defendant 
the  next)  and  it  was  agreed  between  them,  that  if  the  plain- 
tiff would  fail  to  comply,  and  allow  the  }and,  according  to 
the  conditions  of  the  sale,  to  be  taken  by  the  defendant,  he, 
(the  defendant)  would  give  him  one  hundred  dollars.  The 
note  sued  upon  was  given  in  pursuance  of  that  agreement. 
The  recovery  was  pbjected  to  on  the  part  of  the  defendant, 
upon  the  ground  that  the  agreement,  constituting  the  consi- 
deration, was  fraudulent,  and  the  note  void.  The  Court  in- 
structed the  Jury  that  the  consideration  was  sufficient  in  law 
to  support  the  action,  and  a  verdict  was  returned  for  the 
plaintiff  From  the  judgment,  pursuant  to  that  verdict,  the 
defendant  appealed. 

Francis  for  the  defendant,  to  show  that  the  contract  was 
against  public  policy,  and  void,  cited  the  following  authori- 
ties, Jo7ies  V  RandcUl^  Cowp.  39.  Jordan  v  La^hhrook^  7 
T.  R.  631.  Cockshatt  v  Bennett,  2  T.  R.  763.  Smith  v 
Greenlee,  2  Dev.  126. 

Bynum  contra,  contended  that  the  contract  was  not  against 
public  policy,  and,  at  all  events,  only  the  party  defrauded 
could  take  advantage  of  the  fraud.  And  he  cited  Comyns 
on  contracts  31.  Wells  v  Mitchell,  llTed,RA87,  Graham 
V  Reed,  2  Dev.  364. 

Daniel,  J.  If  the  plaintiff  intended  to  comply  with  the 
terms  of  the  sale,  but  failed  in  consideration  of  the  defendant's 
executing  to  him  the  note,  then  the  conspiracy  had  the  efbct 
of  depriving  the  iState  of  so  much  of  the  purchase  money  as 
made  up  the  difference  between  the  two  bids ;  and  such  a 
transaction,  we  think,  was  fraudulent  towards  the  Stata 
The  plaintiff's  counsel  contends,  that,  if  the  piurties  intended    - 
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December  to  defraud  the  State,  it  could  be  taken  advantage  of  by  the 
.^tateonly,  and  not  by  the  defendant,  who  has  reaped  the  be* 


Blythe  nefit,  and  was  a  particep8  crifninis  in  the  transaction.    We 
Lovin  -  ^^^^^^  different  opinion.    The  law  prohibits  every  thing 

good,    which  is  contra  bonos  moresj  and,  therefore,  no  contract, 
which  originates  in  an  act  contrary  to  the  true  princifdes  of 
morality,  can  be  made  the  subject  of  complaint  in  the  Courts 
ot  Justice.    It  has  been  repeatedly  decided  in  England,  that 
the  Vendor  of  goods  could  not  recover  the  price  of  the  vendeei 
when  he  had  aided  the  vendee,  either  in  packing  or  other* 
wise,  to  defraud  the  revenue  laws  of  that  country.     Chigas 
V  Penahena,  4  T.  R.  466.     Waywdl  v  Bted,  5  T.  R.  699, 
So  a  contract,  which  is  a  fraud  on  a  thinl  person,  may,  on  that 
account,  be  void  as  to  the  parties  to  it,  as  where  A  succeeded 
Bin  a  house,  and,  not  being  able  to  pay  for  the  furniture 
proposed  to  D,  his  friend,  to  advance  money  for  him,  who  ac^ 
cordingly  treated  with  B,  and  agreed  to  puchase  the  furniture 
for  A  at  £70,  which  sum  he  paid  B ;  but  there  was  a  private 
i^reement  between  A  and  B,  that  A  should  pay  a  further  sum 
of  £30,  over  and  above  the  £70;  and,  in  pursuance  thereof,  A 
gave  B  two  promissory  notes  of  £15  each,  for  that  sum :  Held^ 
that  he  could  not  recover  on  the  notes,  as  the  private  agree- 
ment was  a  fraud  upon  D,  who  had  advanced  the  £70  in  con- 
fidence that  it  was  the  whole  consideration.    Jackson  v 
Ducharie,  3  T.  R.  551.    So  where  a  surety  gave  a  guaranty 
to  A  for  a  certain  amount  of  goods  to  be  sold  to  B,  and  the 
latter  agreed  to  pay  10^.  per  ton  beyond  the  market  price,  in 
liquidation  of  an  old  debt  due  to  A^  without  communicating 
the  bargain  to  the  surety ;  held,  th:it  it  was  a  fraud  upon  the 
latter,  and  the  guaranty  was  void,  Pidcock  v  Bishop,  10 
Eng.  C.  L.  197.    Lord  Mansfield  said,  (in  Holman  v  Johif 
ston,  Cowp.  343.,)  **  the  objection  that  a  contract  is  imoioral 
or  illegal,  as  between  plaintiff  and  defendant,  sounded  at  all 
times  very  ill  in  the  mouth  of  the  defendant.    It  is  not  for 
bis  sake,  however,  that  the  objection  is  even  allowed ;  but  it 
is  founded  in  general  principles  of  policy,  which  the  defen- 
dant has  the  advantage  of,  contrary  to  the  real  justice  as  be- 
tween him  and  the  plaintiff,  by  accident,  if  I  may  say  so. 
The  principle  of  public  policy  is  this :  ex  dolo  m(do  non  ori- 
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ten  {tetio.  No  court  will  lend  its  aid  to  a  man,  who  founds  DecemUr 
his  cause  of  action  upon  an  immoral  or  illegal  act.  If,  from 
the  plaintiff's  own  stttting  or  otherwise,  the  action  appears  to 
arise  ex  tmpi  causa^  or  the  transgression  of  a  positive  law  of 
the  coontry,  then  the  coart  says  he  has  no  right  to  be  assis- 
ted. It  is  upon  this  ground  the  court  goes;  not  for  the  sake  . 
of  the  defendant,  but  because  they  will  not  lend  their  aid  to 
such  a  plaintiff."  We  are  of  the  opinion  that  the  agreement 
in  this  case  was  in  pursuance  of  a  fraudulent  design  to  de- 
prive the  State  of  a  fair  price  for  its  land,  and  that  the  plain-^ 
tiff  ought  not  to  recover.    ¥here  must  be  a  new  trial. 

Per  Curiam.  New  trial  awarded. 


DEN  EX  DEM.  JAMES  BALLEW  vb  JONATHAN  CLARK. 

Tbe  party  signing  a  deed  or  other  iaatranent,  or  any  person  elaiming  nn« 
dor  him,  may  show  that  at  the  time  aoch  deed  or  iaatrament  was  sign- 
ed, he  was  of  insane  mind. 

Tbe'old  doctrine,  (hat  a  man  cannot  stnltify  himself  has  heen  long  ex- 
ploded. 

Sanity  is  presamfed  prima  facte,  and  the  party,  who  alleges  insanity  ia 
avoid  a  deed«  most  prove  it ;  hat  if  a  general  mental  derangement  or 
lunacy  is  ^own,  previous  to  the  execution  of  the  instrument,  the  bur- 
then of  proof  as  to  the  sanity  of  the  person  execatiog  the  instrument  at 
the  time  «f  its  exeoation,  is  thrown*upon  the  person  offering  the  instru* 
ment  in  evidence. 

This  was  an  appeal  from  the  judgment  of  the  Superior 
Court  of  Law  of  Surry  County,  at  October  Term,  1841,  his 
Honor  Judge  Bailey  presiding.  The  following  is  the  case 
reported  by  the  Judge. — This  was  an  action  of  ejectment. 
The  plaintiff  offered  in  evidence  a  paper  writing,  purporting 
to  be  a  deed  for  the  land  in  controversy,  from  Meredith  Bal- 
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December  lew,  who  is  Still  alive,  to  the  lessor  of  the  plaintiflF,  and  proved 
that  the  defendant  held  as  tenant  under  the  said  Meredith- 


Baltew  The  sole  question  was,  whether,  at  the  time  of  the  execution 
^  of  the  paper  writing,  the  said  Meredith  was  of  sane  mind.  A 
great  variety  of  testimony  was  offered  to  show  that  before  and 
at  the  executioa  of  the  instrument  of  writing,  offered  as  a 
deed,  he  was  and  was  not  of  sane  memory.  The  Court 
charged  the  Jury  that  it  was  for  them  to  decide  from  the  tes- 
timony,  whether  Meredith  Ballew  knew  what  he  was  doing 
when  he  signed  the  writing — ^that  in  making  a  disposition  of 
his  property,  they  must  be  satisfied  that  he  possessed  at  the 
time  understanding  and  reason — ^that  if  he  had  not  mind 
sufficient  to  understand  what  he  was  doing,  his  act  would  be 
null  and  void.  The  Court  further  charged  the  Jury  that  if 
the  said  Meredith  was  in  his  mind,  at  any  time  previous  to 
the  execution  of  the  paper  writing,  the  presumption  was  that 
he  had  his  mind  at  that  time,  and  that  the  burthen  of  proof 
would  be  upon  the  defendant  to  show  the  contrary,  but  that 
if  the  defendant  had  proved  to  the  satisfaction  of  the  Jury 
that  Meredith  Ballew  was  a  lunatic  before  he  executed  the 
paper  writing,  the  burthen  of  proof  would  be  upon  the  plain- 
tiff, to  show  that  he  had  his  mind  at  the  time  of  execution. 

The  Jury  found  a  verdict  for  the  defendant.  A  new  trial 
was  moved  for  and  refused — and  judgment  having  been  ren- 
dered for  the  defendant,  in  pursuance  of  the  verdict,  the  plain- 
tiff  appealed. 

Boyden  for  the  plaintiffl 

Alexander  and  Barring er  for  the  defendant. 

Daniel,  J.  We  are  of  the  opinion  that  the  charge  of  the 
Judge  was  correct.  The  general  rule  is,  that  sanity  is  to  be 
presumed  until  the  contrary  be  proved ;  and  when  an  act  is 
sought  to  be  avoided,  on  the  ground  of  mental  imbecility,  the 
proof  of  the  fact  lies  on  the  person  who  alleges  it.  On  the 
other  hand,  if  a  general  derangement  be  once  established, 
or  conceded,  the  presumption  is  shifted  to  the  other  side,  and 
sanity  is  then  to  be  shown  at  the  time  the  act  was  done,  3 
Kent's  Com.  451,  (3d  ed.)  3  Bro«  441.  13  Yes.  88.    Jackson 
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V  VandusoHi  6  Johns.  Rep«  144.    The  case  states,  that  the  DMembtr 

1B41 

defendant  was  the  tenant  of  Meredith  Ballew ;  and,  we  under- 
stand,  that  the  lessee  of  the  plaintiff  contended  that  the  law  BaIUw 
would  not  allow  the  said  JAeredith  to  stultify  himself  or  any  ^ 
other  person  to  do  it  except  his  heir  at  law  after  his  death. 
In  3  Kent's  Com.  451,  it  is  said,  that  the  party  himself  may 
set  up,  as  a  defence  and  in  accordance  of  the  contract,  that  he 
was  non  compos  mentis,  when  it  was  alleged  to  have  bten 
made.  The  principle  advanced  by  Liltletan  and  Coke,  that 
;  a  man  shall  not  be  heard  to  stultify  himself,  has  been  pro- 
'  perly  exploded,  as  being  manifestly  absurd,  and  against  na- 
tural justice.  Yates  v  Bowen,  Strange,  1104.  BuUer's  N.  P. 
172.  WeVsterv  Woodford,  3  Day's  Rep.  90.  MUchell  v 
Kingman,  6  Pick.  Rep.  431.  Hill  v  Peet,  16  Johns.  Rep. 
503.  The  Judge  was  right,  we  think,  in  permitting  the  de- 
fendant to  contest  the  validity  of  the  deed,  on  the  ground  of 
insanity  in  the  supposed  bargainor.  The  judgment  must  be 
affirmed. 

Per  Curiam.  Judgment  affirmedl. 
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JOHN  REYNOLDS  vs  BENJAMIN  MAGNESS'  EXECUTORS. 

DeeenAeiln  the  case  of  an  indemnity  for  becoming  bail,  the  caase  of  action  does 
1841.        not  aecroe  until  tiie  bail  is  compelled  to  pay  the  money,  and  does  ac- 
tually pay  it. 
The  entry  jof  satisfaction  of  a  jodgrment  on  the  record  is  evidence  to  a  Jury, 
from  which  they  may  infer  that  the  judgment  has  been  paid  ;  but  per 
BCt  it  only  imports  a  release  of  the  judgment,  and  it  may  be  shown  by 
extrinsic  eTidence  that  the  judgment  was  not  in  fact  paid. 
The  rule,  that,  where  parties  have  reduced  their  3ontcact{to  writing,  parol 
evidence  shall  not  be  introduced  to  alter  or  contradict  the  written  in- 
^^.  ttrument,  applies  only  to  controversies  between  the  parlies  themsel  ves , 

/  /and  those  claiming  under  them.     Bbtween  one  of  the  parties  and  a 

[stranger,  the  rule  does  not  apply. 
Before  a  suit  is  brought  on  a  contract  of  indemnity,  notice  of  the  loss 

should  be  given  to  the  party  indemnifying. 
Where  the  Judge  below  has  misdirected  the  Jury,  yet  the  verdict  has  been 
such  as  it  ought  to  have  been,  had  there  been  no  misdirection,  this 
Couit  will  not  grant  a  new  trial.  It  will  only  do  so,  where  the  mis- 
direction has  misled  the  Jury  into  a  wrong  verdict. 
The  cases  of  Briaendine  v  Martin^  1  Ired.  286.  Griee  v  lUeka,  3  Dev.  62, 
and  Sherrody  Woodard,  4  Dev.  360,  cited  and  approved. 

This  was  an  appeal  from  the  judgment  of  the  Superior 
Court  of  Law  of  Rutherford  County,  at  Spring  Term,  1841, 
his  Honor  Judge  Battle  presiding.  The  following  ease 
was  reported  by  the  Judge  below  :  This  was  an  action  on 
the  case  brought  by  the  plaintiff  to  recover  of  the  defendants 
the  amount,  which  he  paid  as  the  bail  of  one  Samuel  Mag- 
ness,  under  a  promise  of  the  defendant's  testator,  that,  it  the 
plaintiff  would  become  such  bail,  he  would  save  him  harm- 
less. Pleas,  the  general  issue  and  the  statute  of  limitations. 
The  plaintiff,  after  producing  a  writ  against  Samuel  Mag. 
ness,  in  favor  of  the  administrator  of  one  William  Magness, 
issued  in  April,  1826,  and  a  bail  bond  given  thereupon  by  the 
said  Samuel,  with  the  plaintiff  aad  two  others  as  his  sureties, 
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introduced  a  witness,  who  proved  that,  at  the  time  when  the  December 
suit  was  brought  against  Samuel  Magness,  he  resided  in  ' 


South  Carolina,  but  was  then  on  a  visit  to  Rutherford  county; 
that,  upon  being  taken  by  the  Sheriff,  the  defendant's  testa-  Reynolds 
tor,  who  was  one  of  the  administrators  of  William  Maguess,  j^^J^^, 
and  a  brother  of  Samuel,  requested  the  present  plaintiff  to  be- 
come his  bail,  saying  to  him,  that  if  he  would  do  so/<  he 
would  be  his  back  bail,  and  he  should  not  suffer."  The  plain- 
tiff then  showed  a  judgment  obtained  in  the  suit  at  July  Term^ 
1828,  of  the  County  Court,  a  ca.  sa.  against  the  said  Samuel 
Magness,  returned  «<  not  to  be  found,"  and  sci.  fa.  against 
the  bail,  upon  which  judgment  was  obtained  at  January 
Term,  1831,  and  execution  issued  thereon  returnable  to  the 
Term  next  ensuing.  The  plaintiff  then  proved  that  one  of 
his  co-bail  had  left  the  State  iu  1827,  and  the  other  was  in- 
solvent ;  and,  for  the  purpose  of  showing  that  he  had  paid 
the  moneys,  he  produced  a  bill  of  sale  for  certain  negroes, 
and  a  deed  for  a  tract  of  land,  executed  to  the  surviving  ad- 
ministrator of  William  Magness,  on  the  7th  of  March,  1831, 
which  the  parties  said  was  to  pay  up  an  execution,  for  which 
the  present  plaintiff  was  bound  as  bail  for  Samuel  Magness, 
and  the  plaintiff  said  it  was  to  euable  him  to  recover  the  a- 
mount  back  from  his  principal,  Samuel  Magness.  The  writi 
in  the  present  suit,  was  issued  in  the  year  1835.  And,  for  the 
purpose  of  avoiding  the  effect  of  the  Statute  of  Limitations, 
the  plaintiff  offered  to  prove  that  the  said  bill  of  sale  and  deed 
though  absolute  in  terms,  were  intended  by  the  parties  only^ 
as  a  mortgage  or  security  for  the  debt,  and  that  in  truth  the 
execution  against  the  bail  of  Samuel  Magness  was  not  paid 
off  until  the  years  1833  and  1834,  when  two  of  the  negroes 
mentioned  in  the  said  bill  of  sale,  were  taken  into  possession 
by  the  plaintiff  in  that  suit,  the  property,  purporting  to  have 
been  conveyed  both  by  the  bill  of  sale  and  deed,  having  re- 
mained in  the  possession  of  the  grantor  until  that  time.  This 
evidence  was  objected  to  by  the  defendants,  upon  the  ground 
that  the  plaintiff  was  estopped  from  showing  that  his  con* 
vcyances  were  not  absolute,  as  they  purported  to  be.  But 
the  Court  received  the  testimony,  reserving  the  question  ot 
its  admissibility,    A  witness  then  proved  that  he  took  the 
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^««*™^«'  said  bill  of  sale  and  deed  from  the  present  plaintiff  for  the 
plaintiff  in  the  snit  against  Samuel  Magness,  being  the  agent 
R^ynoldt  of  the  said  last  mentioned  plaintiff;  that  he  intended  that  the 
^  '^  conveyance  should  be  absolute,  so  as  to  convey  a  firm  and 
^^  *  indefeasible  title  to  the  property  therein  mentioned,  but  that 
he  only  intended  to  hold  it  as  a  lien  on  the  property,  and 
agreed  at  the  time  that  the  present  plaintiff  should  retain  the 
possession  of  the  said  property,  until  he  could  send  out  and 
try  to  recover  the  money  from  his  principal,  and,  if  he  suc- 
ceeded in  getting  the  money,  he  was  to  keep  the  property  al- 
together. This  witness  also  proved  that  the  property  con- 
veyed was  worth  much  more  than  the  debt  intended  to  be 
secured,  that  no  money  was  paid  him  by  the  present  plaintiff 
at  that  time,  but  that,  at  his  request,  he  endorsed  satisfaction 
on  the  execution.  An  execution  returnable  in  1831  was  then 
produced,  with  a  return  of  satisfaction  by  the  plaintiff's  re- 
ceipt. Another  witness,  a  son  of  the  plaintiff  in  the  suit 
against  Samuel  Magness,  then  proved,  that  his  father,  not  re- 
ceiving the  money  from  the  present  plaintiff,  took  possession 
of  one  of  the  negroes,  mentioned  in  the  bill  of  sale,  in  the  fall 
of  1833,  and  of  another  in  1834,  claiming  them  under  the  bill 
of  sale  aforesaid;  that  his  father  took  the  said  slaves  as  his 
own  property,  having  some  time  before  that  settled  up  the 
estate  of  his  intestate,  and  that  he  set  up  no  claim  to  another 
slave  mentioned  in  the  bill  of  sale,  or  to  the  land  conveyed  by 
the  deed,  though  he  had  not  reconveyed  them  to  the  plaintiff. 
The  defendant's  counsel  objected,  1st,  that  there  was  a  satis, 
faction  of  the  execution  against  the  present  plaintiff,  as  bail, 
in  1831 ;  and  that  his  right  of  action  then  accrned  and  was 
barred  by  the  operation  of  the  Statute  of  Limitations;  2d, 
that  notice  of  the  payment  of  the  money  as  bail  by  the. pre- 
sent plaintiff  was  necessary  to  be  shown  to  the  defendants,  or 
their  intestate,  before  the  action  could  be  sustained.  The 
plaintiff^s  counsel  contended  that  no  notice  was  necessary, 
but  that,  if  it  was,  the  Jury  might  infer  from  the  general  no- 
toriety of  the  transaction  that  the  defendants,  or  their  intes- 
tate, had  notice ;  and  that,  with  regard  to  the  Statute  of  Li- 
mitations, it  did  not  bar  the  action,  because  the  debt,  for 
which  the  plaintiff  was  bound  as  bail,  was  not,  in  lact,  paid 
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by  him,,  until  he  parted  with  his  n^roes,  in  1833  or  1834.  December 

His  Honor  instro^ed  the  Jury,  that  as-  the  present  plaintiff '__ 

executed  the  bill  of  sale  and  deed  in  1831,  and  directed  sa-  Reynolds 
tisfaction  of  the  execution  to  be  entered  of  record,  in  order  . .  ^ 
to  enable  him  to  mamtam  an  action,  for  money  paid,  against 
his  principal,  he  could  not  now  be  permitted  to  allege  that 
the  money  was  not  paid  in  1831 ;  and  that  the  Statute  of  Li- 
mitations barred  the  present  action.  And,  secondly,  that  no- 
tice was  necessary  to  be  shown  before  the  bringing  of  the 
present  suit,  and  that  there  was  no  evidence  before  the  Jury 
of  such  notice.  The  Jury  found  a  verdict  in  favor  of  the 
plaintiff  upon  the  general  issue,  but  against  him  upon  the 
plea  of  the  Statute  of  Limitations — Judgment  having  been 
rendered,  in  pursuance  of  this  verdict,  in  favor  of  the  defen- 
dant, the  plaintiff  appealed. 

No  counsel  appeared  for  the  plaintiff  in  this  Court. 

J.  O.  Bynum  for  the  defendant.  Where  a  liability  is  not 
direct  but  collateral,  dependent  upon  the  default  of  another, 
notice  of  that  default  must  be  given  to  the  guarantor  to  en- 
title the  guarantee  to  his  action.  Grice  v  Ricksj  3  Dev.  62. 
Sherrod  v  Woodard^  4  Dev.  360.  Adcock  v  Fleming,  2 
Dev.  &  Bat.  225. 

2d.  Parol  evidence  is  not  admissible  to  coritradict,  vary, 
or  add  to  a  written  agreement  or  deed,  SirecUer  v  Jones,  1 
Murph.  449.  Dickinson  v  Dickinson,  2  Murpb.  279,  1  Car. 
L.  R.  262. 

Gaston,  J.  Upon  the  question,  when  did  the  plaintiff's 
cause  of  action  arise,  our  opinion  differs  from  that  which 
was  held  in  the  Court  below.  We  are  of  opinion  that  his 
cause  of  action  did  not  arise,  until  the  pryment  in  fact  of 
the  judgment  against  him.  The  undertaking  of  the  testator 
of  the  defendants  was,  to  save  the  plaintiff  from  harm  because 
of  his  having  become  the  bail  of  Samuel  Magness,  and  the 
duty  arising  from  this  undertaking  was  broken,  when  the 
plaintiff  sustained  damage  by  reason  of  his  liability  as  bail. 
A  contract  may  be  so  expressed,  as  not  only  to  indemnify 
ogainst  actual  loss,  but  to  protect  against  any  claim,  suit  or 
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^^^f^'^*' demand,  and,  upon  such  a  contract,  the  recovery  of  a  judg- 
'  _.  ment,  or  even  the  institution  of  a  suit  against  the  person  thus 


Reynolds  protected,  may  entitle  him  to  an  action  against  his  guarantor. 
Macrness   ^"^  ^^^  general  rule  certainly  is,  that,  in  order  to  recover 
'  upon  an  indemnity,  whether  it  be  expressed  or  implied,  it 
must  be  shown  that  a  damage  has  been  sustained.    The 
damage  alleged  in  the  plaintiff's  declaration  is  the  payment 
of  the  money  recovered  against  him.    A  judgment  had  been 
obtained  therefor,  and  satisfaction  of  the  judgment  was  ac- 
knowledged of  record.      This  entry  was  evidence,  from 
which  might  be  inferred  a  payment  of  the  sum  recovered, 
but  per  6f,  it  was  but  a  release  of  the  judgment,  an  extin- 
guishment of  that  security.    It  was  unquestionably  compe- 
tent for  the  defendants  to  show,  notwithstanding  such  release, 
that  the  plaintiff  had  paid  nothing,  (see  Brisendine  v  Mar- 
tiny  1  Ired.  286,)  and,  it  they  were  not  thereby  estopped 
from  showing  this  fact,  neither  was  the  plaintiff  estopped,  for 
all  estoppels  must  be  mutual.    The  entry  of  satisfaction  was 
made,  upon  the  plaintiff's  executing  conveyances  of  land  and 
negroes  to  the  creditor.    If  the  property  so  conveyed  was  at 
the  time  received  in  discharge  of  the  debt,  the  transaction 
would  have  constituted  a  payment.    But  the  testimony,  if 
believed,  showed  that  these  conveyances,  though  absolute 
in  terms,  were  intended  by  the  parties  to  be  used,  and  in 
fact  were  used,  only  as  a  security  for  the  payment  of  the  sum 
recovered.    There  was^  therefore,  but  a  substitution  of  one 
security  for  anothec/^t  is  true  that,  if  a  controversy  had 
arisen  between  the  parties  lo  these  conveyances  and  the  bar- 
gainee  had  denied  the  parol  agreement,  the  plaintiff  would 
'  have  found  serious,  perhaps  insuperable,  difficulty  in  estab- 
\  lishing  it.    But  theigranttf  has  never  set  them,  up  as  abso- 
^  lute  conveyances. -s^le=Rmk  them  as  a  security  only,  and  af- 
terwards received  a  part  only  of  the  property  thus  pledged  in 
payment  of  the"Ztebh    The  rule  of  evidence,  that,  where  the 
/  parties  to  a  contract  have  reduced  their  agreement  to  writ* 
j  ing,  parol  evidence  shall  not  be  received  to  alter  or  contra- 
«  diet  the  written  instrument,  applies  to  controversies  between 
'  the  parties  and  those  claiming  under  them.    The  parties 
i  have  constituted  the  written  instrument  to  be  the  aathentic 
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memorial  of  their  contract;  and,  because  of  this  compact,  the  December 

jostrument  must  be  takeu,  as  betweenthem,  to  speak^the  ^ '_ 

truth  and  the  whole  truth  ii&  Rlatibn  to^its  subject  matter.  Reynolds 
But  stranger^ have  not  assented  to  this  compact,  and  there-       ^ 
fore  are  not  bound  by  it    JWhen  their  rights  are  concerned, 
they  are  afr  liberty  to  show,  that  the  written  instrument  does 
not  disclosQ.  the  full  or  true  character  of  the  transaction^ 
And,  if_thw^>etnoisat  liberty,  when  contending  wiih  a^^arty 
to  the  transaction,  he  must  be  equally  free,  when  contending 
with  theny  BotCTmust  be  bound  by  this  conventional  law  ^ 
or  neitheii:  ^^'^'^ 

On  tfieother  question  presented  in  t))e  case,  we  are  of 
opinion,  thai,  upon  an  undertaking  like  that  before  us,  the 
plaintiff,  before  bringing  suit,  is  bound  to  give  notice  of  his 
loss  to  his  guarantor.  Ch-ice  v  Ricks^  3  Dev.  62.  Sherrod  v 
Woodardy  4  Dev.  360.  If  indeed  the  testator  of  the  defen- 
dants in  this  case  were  alive,  when  the  loss  complained  of 
was  sustained,  formal  notice  might  be  dispensed  with,  be- 
cause he  was  a  party  to  the  act  causing  the  damage.  From 
the  case  stated  we  infer,  for  the  fact  is  not  precisely  set  forth, 
that  he  was  not  then  alive;  but  it  is  not  necessary  for  us  to 
examine  how  this  matter  may  be,  because  the  Jury  have 
found  for  the  plaintiff  on  the  general  issue,  and  their  verdict 
is  against  him  only  on  the  plea  ot  the  Statute  of  Limitations. 
If  the  reversal  of  a  judgment  be  prayed  for,  because  of  mis- 
direction of  the  Judge  in  his  instructions  to  the  Jury,  and  it 
appears  that  such  misdiiection  did  not  and  could  not  mislead 
the  Jury,  because  their  finding  has  been  such  as  it  certainly 
ought  to  have  been,  had  the  mistake  not  been  committed, 
this  Court  has  held  that  it  will  not  interfere  to  enable  the 
appellant  to  have  »  new  trial  of  the  issue.  But  where  the 
misdirection  has  misled  the  Jury  into  a  wrong  verdict,  and 
upon  that  verdict  the  judgment  complained  of  was  rendered, 
it  is  a  matter  of  right  to  have  judgment  reversed,  and  a  venire 
it  novo  awarded.  We  cannot  set  the  verdict  right,  nor  can 
we  establish  a  compensation  of  errors,  by  setting  off  against 
the  error  of  law  complained  of  an  error  of  fact  in  the  Jury,  to 
the  injury  of  the  opposite  party,  upon  another  issue.    In  such 
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Dpcembcra  case,  all  the  issues  ought  to  be  submitted  to  another  Jury, 
'    with  the  proper  instructions. 

The  judgment  is  reversed,  and  a  venire  de  novo  award- 
ed. 

Per  Curiam.  New  trial  awarded  accordingly. 


ISAAC  SAUNDERS  v$  ABRAM  HATTERMAN. 

Where  at  the  time  of  the  sale  of  land  a  false  and  fraadulcot  affirmatioa 
of  its  value  was  made,  yet  an  action  on  the  case  for  deceit  will  not  He, 
as  the  vendee  might,  by  reasonable  diligence,  have  informed  himself 
of  its  trne  value. 

ItuetM  such  an  action  will  lie,  if  a  false  affirmation  be  made  of  the  rent 
of  the  land. 

The  case  hiFagan  v  Newftn^  1  Dev.  22,  cited  and  approved. 

This  was  an  appeal  from  the  judgment  of  the  Superior 
Court  of  Law  of  Cabarrus  County,  at  Fall  Term,  1841,  his 
Honor  Judge  Bailey  presiding.  It  was  an  action  on  the 
case  for  deceit  in  the  sale  of  land.  It  appeared  in  evidence 
that  the  defendant  was  the  owner  of  a  tract  of  land,  in  Davie 
County,  containing  210  acres,  and  sold  the  same  to  the  plain^ 
tiff  for  a  certificate  of  land  scrip  on  the  Texian  Government 
— that  the  contract  of  sale  and  the  executing  of  the  deed  for 
the  land  took  place  in  the  county  of  Cabarrus.  Before  the 
deed  was  executed  the  defendant  told  the  plaintiff  the  tract  of 
land  was  worth  about  three  dollars  per  acre,  that  it  had  sold 
for  five  or  six  hundred  dollars,  and  that  it  was  good  land.  It 
was  also  in  evidence,  that  when  the  parties  called  upon  the 
person  who  wrote  the  deed,  the  plaintiff  stated  to  the  drafts- 
man that  he  was  buying  land  he  had  never  seen,  that  the  de- 
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fendant  had  affirmed  it  to  be  good,  and  worth  about  three  Deeember 
dollars  per  acre,  and  that  it  had  sold  for  from  five  to  six  hun-  * 

dred  dollars.    The  deed  was  then  executed,  and  was  offered  Sannden 
in  evidence  on  the  trial.    The  plaintiff  then  proved  by  wit-       J 
nesses  from  Davie  County,  acquainted  with  the  land,  and  one     man." 
of  whom  had  owned  the  land  and  sold  it  to  the  defendant, 
that  the  land  was  not  worth  what  the  defendant  had  repre- 
sented it  to  be ;  that  it  >xras  poor  land,  and  had  never  been*^ 
sold  for  five  or  six  hundred  dollars  to  their  knowledge, 
but  had  been  sold  for  much  less.    It  was  further  in  evidence 
that  the  plaintiff,  after  seeing  the  land,  became  dissatisfied, 
and  refused  to  perform  a  part  of  his  contraict,  which  was  to 
iron  a  waggon  for  the  defendant. 

The  defendant's  counsel  insisted  that  the  action  would  not""^ 
lie  in  this  case,  admitting  the  representation  to  have  been  i 
false  and  fraudulent,  because  it  was  the  plaintiff's  own  folly/ 
not  to  inform  himself  of  the  truth  of  the  matter. 

The  Court  sustained  the  view  taken  by  the  defendant's 
counsel,  and  remarked  that  an  action  could  not  be  sustained 
for  every  act  of  immorality,  however  injurious  it  might  be  to 
another  individual ;  that  in  this  case,  if  the  plaintiff  could 
have  informed  himself  as  to  the  value  of  the  land  by  going  . 
upon  it,  and  there  making  an  es;amination  for  himself,  or  if 
he^could,  by  making  enquiries,  have  ascertained  what  amount 
it  had  sold  for,  as  he  might  have  done  in  this  case,  he  could 
not  maintain  the  action,  although  the  afiirmation  was  false ; 
that  if  he  could  have  ascertained  the  truth  by  reasonable  di- 
ligence, it  was  his  own  folly  to  trust  to  the  misrepresentation 
of  another. 

In  submission  to  this  opinion  the  plaintiff  sutfered  a  non- 
suit and  appealed  to  the  Supreme  Court. 

Boffden  for  the  plaintiff. 

Barringer  for  the  defendant,  in  support  of  the  Judge'ii 
charge,  cited  and  commented  on  the  following  authorities  : 
2  Kent's  Com.  487.  1  Story's  Eq.  206, 207.  Sugden  on  Ven- 
dors 2,  3, 4.  Fagan  v  Newson,  I  Dev.  22.  Yelv.  Rep.  20. 
2  Chan.  Ca.  204.  Pasley  v  Freeman^  3  Term  R.  53. 

He  also  commented  on  the  case  of  Lymey  v  Stlby^  2  Ld^ 
4 
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^YI^^^'Ray.  1118,  in  which  it  is  laid  down  that  a  false  affirmation 

l_as  to  the  rent  would  entitle  the  vendee  to  an  action,  and  con- 

Saunders  tended  that  this  was  because  the  knowledge  of  the  amount  of 
Hatter-  ^^^  ^^  exclusively  confined  to  the  landlord  and  his  ten- 
ants, and  there  might  be  collusion  between  them,  so  as  to 
prevent  the  vendee  from  ascertaining  the  true  value  of  the 
rent  That  an  action  would  not  lie  for  a  false  representation 
of  the  value  of  the  land  in  gross,  he  referred  to  the  same 
case,  arid  to  1  Salk.  211;  1  Keb.  510, 518, 522;  1  Levinz  102; 
and  note  in  Sugden  on  Vendors  p.  4. 

Daniel,  J.    The  defendant  (in  the  County  of  Cabarrus,) 
sold  to  the  plaintiff  a  tract  of  land,  lyins:  in  the  neighboring 
County  of  Davie,  which  land  the  plaintiff  had  never  seen. 
^'^At  the  time  of  the  contract  and  at  tlie  time  of  the  execution 
J  of  the  deed,  the  defendant  said  that  the  land  was  worth  about 
three  dollars  per  acre— that  it  had  sold  for  five  or  six  hun-»| 
^   dred  dollars,  and  that  it  was  good  land.    It  was  alleged  by 
\  the  plaintiff  that  those  assertions  were  all  false,  and  known 
^  to  be  false  by  the  defendant  when  he  made  them.f  The  Judge  ^ 
.  informed  the  Jury  that  an  action  of  deceit  would  not  lie,  ad-  ^ 
mitting  that  the  representations  were  false  and  fraudulent,  if  ' 
it  was  the  plaintiff's  own  fault  not  to  have  informed  himself , 
of  the  truth  of  the  matter,  if  by  reasonable  diligence  he  could 
.have  done  so;)  that  if  he  could  have  informed  himself,  as  to 
the  value  of  the  land,  by  going  upon  it  and  there  making  an 
examination  for  hrmselj^  or  if  he  could,  by  making  inquiries, 
have  ascertained  for  what  amount  it  sold,  (as  he  might  have 
done  in  this  case,)  he  could  not  maintain  the  action,  though 
the  affirmation  were  false;  that  if  he  couM  have  ascertained 
the  truth  by  reasonable  diligence,  it  was  his  own  folly  to  trust 
to  the  representations  of  the  vendor.    We  do  not  see  any  er- 
ror in  this  charge  of  the  Court.    The  true  rule  is  stated  to 
be,  that  the  seller  is  liable  to  an  action  of  deceit,  if  he  misre- 
present the  quality  of  the  thing  sold,  in  some  particulars^in 
which  the  buyer  has  not  equad  means  of  knowledge  with 
himself ;  or  if  he  do  so  in  such  a  manner  as  to  induce  the 
buyer  to  forbear  making  the  inquiries,  which  for  his  own  se- 
curity and  advantage  he  would  otherwise  have  made.    2 
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Kent's  Com.  487.    The  misrepresentation  must  be  of  a  kind,  December 

the  falsehood  of  which  was  not  readily  open  to  the  other '__ 

party.    Per  Taylor,  C.  J.    Fagan  v  Netvaam^  V  Dev.  2!3j  Saunders 
The  cases  have  gone  so  far  as  to  hold,  that  if  the  seller  should^  „  '^ 
ever  falsely  affirm,  that  a  particular  sum  had  been  bid  by\   man. 
others  for  the  property,  by  which  means  the  purchaser  was^ 
induced  to  buy,  and  was  deceived  as  to  the  value,  no  relief 
was  to  be  afforded ;  lor  the  buyer  should  have  informed  him<^ 
self  from  proper  sources  of  the  value,  and  jt  was  his  own^ 
folly  to  repose  on  6uch  assertions,  made  by  a  person  whose  ^ 
interest  might  so  readily  prompt  him  to  invest  the  property) 
with  exaggerated  value.    2  Kent's  Com.  486.  (3d  edit.)     i 
Rolles'  Ab.  101.  Leakins  v  Clissel,  1  Sid.  Rep.  146.  1  Lev. 
Rep.  102.    Lysney  v  Selby,  2  Ld,  Ray.  1118.    If  the  false 
representation  had  been  made  of  the  rent,  then  it  seems  that 
it  would  sustain  the  action.    2  Kent's  Com.  487,  (3d  edit.,) 
in  note,  where  all  the  authorities  are  collected.    In  this  case 
the  plaintiff  might  have  had  equal  knowledge  with  the  de- 
fendant of  the  value  of  the  land,  if  he  had  used  reasonable 
diligence. 
We  think  that  the  judgment  must  be  affirmed. 

Per  Curiam.  Judgment  affirmed. 
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THOMAS  DEVANE  M  OWEN  FENNELL. 

December 

1841.     Where  there  is  a  contract  for  the  sale  of  goods,  althoagh  the  ^oods  may 

have  been  pat  in  possession  of  the  vendee,  yet  if  something  still  re^ 

mains  to  be  done  by  the  vendor  before  the  contract  is  completed,  as  to 

ascertain  the  price,  quantity  or  individaality  of  the  goods,  the  constrac- 

live  possession  and  the  property  still  remain  in  the  vendor. 

This  was  an  action  of  Trespass,  tried  at  the  Fall  Term, 
1841,  of  New  Hanover  Superior  Court  of  Law,  before  his 
Honor  Judge  Pearson,  ia  which  the  plaintiff  declared  that 
thfe  defendant  had  taken  possession  of  and  carried  away  a  cer- 
tain raft  of  timber  belonging  to  the  plaintiff.  It  was  proven 
that  the  timber  was  sent  by  the  plaintiff  to  the  town  of  Wil- 
mington for  sale  ;  that  the  owners  of  the  Clinton  Steam  Saw 
Mill  had  bargained  for  the  raft  of  timber  with  the  agent  of  the 
plaintiff,  and  had  pgreed  to  pay  him  four  dollars  per  thousand 
feet ;  that  at  the  time  the  bargain  was  made  the  timber  was 
lying  in  the  river,  and  was  afterwards  put  in  the  timber  pen, 
where  all  the  timber  belonging  to  the  mill  was  kept,  to  be  in- 
spected ;  but  the  next  day,  before  it  was  inspected,  the  tim- 
ber was  taken  away,  in  consequence  of  which  the  owners  of 
the  mill  did  not  pay  or  offer  to  pay  for  it.  The  defendant 
contended  that  from  this  proof  the  plaintiff  had  parted  with 
his  title  to  the  timber,  and  the  possession  was  in  the  owners 
of  the  mill,  and  that  consequently  he  could  not  recover.  His 
Honor  was  of  opinion  that  there  were  no  such  sale  and  de- 
livery as  passed  the  title  out  of  the  plaintiff,  and  so  instructed 
the  Jury.  And  evidence  [having  been  given  to  prove  the 
taking  by  the  defendant,  the  Jury  returned  a  verdict  for  the 
plaintiff.  A  rule  for  a  new  trial  was  discharged,  and  from 
the  judgment  rendered,  in  pursuance  of  the  verdict,  the  de- 
fendant appealed  to  the  Supreme  Court. 

Strange,  for  the  plaintiff,  contended  that  the  delivery  was 
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not  complete,  as  something  further  was  to  be  done,  and  cited  I>e<»mber 
Chitty  on  Contracts  108.    Long  on  Sales  160.  ' 

No  counsel  appeared  for  the  defendant.  Deyane 

V 

Fenoell. 
Daniel,  J.    The  owners  of  the  Saw  Mill  agreed  to  give 

the  plaintiff  four  dollars  per  thousand  feet  for  his  raft  of  tim- 
ber, when  inspected  and  measured.  The  timber  was  im- 
pounded, to  secure  it  against  the  dangers  of  the  river,  and  to 
have  it  ready  for  inspection  and  measurement.  When  it  was 
placed  in  the  pen,  it  was  not  intended  to  be  an  absolute  de- 
livery; the  constructive  possession  was  still  in  the  vendor; 
there  remained  something  to  be  done  by  the  vendor,  to  wit, 
to  have  it  inspected  and  measured.  It  is  a  well  settled  rule 
of  law  that  the  vendee's  title  to  the  property  is  not  complete 
by  force  of  a  contract  of  sale,  if  any  thing^  remain  to  be  done 
on  the  part  of  the  seller  to  ascertain  the  price,  quantity,  or 
individuality  of  the  goods  before  delivery :  thus  if  a  portion 
of  a  larger  quantity  be  sold  and  cannot  be  ascertained  with- 
out weighing  or  measuring,  or  other  act  separating  and  dis- 
tinguishing it  from  the  rest,  the  purchaser  has  no  title,  till 
his  portion  has  been  set  apart.  Burk  v  DavieSy  2  Maul,  ic 
S.  397,  Austin  v  Craner,  4  Taunton,  644.  White  v  Wilks^ 
6  Taunton,  176.  Simmons  v  Swift,  IB  Eng.  C.  L.  R.  388. 
Judge  Kent  says,  it  is  a  fundamental  principle,  pervading 
everywhere  the  doctrine  of  the  sales  of  chattels,  that  if  the 
goods  be  sold  by  number,  weight,  or  measure,  the  sale  is  in- 
complete, and  the  risk  continues  with  the  seller,  until  the 
specific  property  be  separated  and  identified.  2  Kent's  Com* 
496. 

We  are  of  the  opinion  that  the  charge  of  the  Judge  below 
was  correct,  and  that  the  judgment  must  be  affirmed. 

Per  Curiam.  Judgment  affirmed. 
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LEWIS  METCALF  n  JOHN  H.  ALLEY. 

December  ^^®^®  ^  carried  on  a  suit  in  the  name  of  fi  without  or  against  the  consent 
1841  •         of  the  latter,  whereby  B  was  compelled  to  pay  costs,  B  may  maintain 
an  action  on  the  ease  against  A,  to  recover  damages  fer  the  injary  he 
has  thus  sustained. 

This  was  an  action  on  the  ease  tried  at  September  Term, 
1840,  of  Rutherford  Superior  Court  of  Law,  before  his  Ho- 
nor Judge  Bailey.  The  facts  appeared  to  be  these:  A 
suit  was  instituted  in  the  County  Court  of  Rutherford  in  the 
name  of  Lewis  Metcalf  and  John  Bradley  against  one  Claton 
Brown.  When  the  suit  was  called  Brown's  counsel  moved 
to  dismiss  it,  because  no  bond  had  been  given  for  its  prose- 
cution. The  Court  directed  that  Metcalf  be  called,  (the  other 
plaintiff,  Bradley,  having  left  the  State/)  and  he  was  informed 
of  the  motion  to  dismiss  the  suit.  Metcalf  then  declared  to 
the  Court  that  he  had  nothing  to  do  with  the  suit — that  he 
had  not  authorized  the  suit  to  be  brought,  and  he  desired  that 
it  should  be  dismissed.  The  present  defendant,  John  H. 
Alley,  then  in  Court,  said  he  opposed  the  dismission  of  the 
suit,  and  desired  it  to  be  carried  on,  that  John  Bradley  wets 
in  Court,  and  that  he  was  ready  to  give  security  for  the  costs. 
Alley  then  gave  a  bond,  signed  John  Bradley's  name  by  him- 
self as  agent,  and  also  signed  as  security.  The  bond  was  re- 
ceived by  the  Court,  and  the  cause  continued.  At  a  subse- 
quent Term  of  the  Court,  the  cause  was  submitted  to  a  Jury, 
and  a  verdict  returned  for  Brown.  An  execution  thereupon 
issued  for  the  costs,  which  were  collected  out  of  the  present 
plaintiff.  The  Court  instructed  the  Jury  that  Metcalf  had  a 
right  to  dismiss  the  suit,  and  that,  if  the  present  defendant 
opposed  the  dismission,  and  thereby  caused  the  Court  to  have 
the  cause  continued  in  the  name  of  both,  and  the  plaintiff 
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afterwards  had  the  costs'to  pay  in  consequenceof  the  wrongful  December 
act  of  the  defendant,  he,  the  plaintiff,  had  a  right  to  maintain 
this  suit,  and  recover  of  the  defendant  the  amount  of  costs  Metcalf 
incurred  in  the  former  suit. 

There  was  a  verdict  and  judgment  for  the  plaintiff,  and  the 
defendant  appealed  to  the  Supreme  Court. 

J.  G,  Bynum  for  the  plaintiff. 

No  (founsel  appeared  for  the  defendant, 

Daniel,  J.  It  appears  that  Alley,  without  authority, 
caused  Metcalf  to  be  joined  as  a  plaintiff  in  the  writ  and  de- 
claration against  Brown.  In  the  progress  of  that  suit,  when 
Metcalf  first  learned  that  his  name  had  been  used,  he  came 
into  Court  and  moved  to  dismiss  it.  The  motion  was  op- 
posed by  Alley,  and  at  his  instance  the  suit  was  continued 
in  Court  till  it  was  tried,  when  there  was  a  judgment  against 
the  plaintiffs  for  costs.  Bradley  being  out  of  the  State,  Met- 
calf was  forced  by  execution  to  pay  these  costs.  It  appears 
to  us  that  the  instruction  of  the  Judge,  upon  these  facts  ap- 
pearing in  evidence,  was  correct.  The  plaintiff  had  sus- 
tained an  injury  in  consequence  of  the  wrongful  acts  of  the 
defendant;  and  the  appropriate  remedy  was  an  action  of  tres- 
pass on  the  case.    The  judgment  must  be  affirmed. 

Per  Curiam.  Judgment  affirmed. 
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STATE  v$  WILLUM  NORTON  AND  OTHERS, 

December 

1841.  To  support  an  indictment  for  knowingly  selling  unwholesome  provisions, 
the  provisions  sold  must  be  in  such  a  state  as  that,  if  eaten,  they 
would,  by  their  noxious,  unwholesome,  and  deleterious  qualiticB 
have  aiSected  the  health  of  those  who  were  to  have  consumed  them. 

This  was  an  indictment  tried  at  Pall  Term,  1841,  of  Bun- 
combe Superior  Cqurt  of  Law,  before  his  Honor  Judge  Man- 
ly. It  charged  in  substance  that  the  defendants  had  sold 
for  one  dollar  to  the  prosecutor,  one  T.  W.,  to  be  eaten  as 
food  by  him,  a  bear,  which  had  died  a  natural  death,  and 
which  had  become  ^spoiled,  tainted,  unwholesome,  and  unfit 
for  the  food  of  man,  the  said  bear  having  been  dead  several 
days,  the  defendants  well  knowing  these  facts,  and  the  state 
and  condition  of  the  said  bear  at  the  time  of  such  sale,  and 
the  prosecutor  being  ignorant  thereof.  Upon  the  trial  it  ap- 
peared in  evidence  that  the  bear  had  died  in  a  pen,  either  by 
the  violence  of  the  pressure  or  from  starvation,  and  that  the 
defendants  had  taken  him  out  and  carried  the  carcass  to  the 
prosecutor's  in  the  night  time,  and  sold  it  for  food.  Upon  the 
prosecutor's  adverting  to  some  peculiarity  of  scent  and  ap- 
pearance about  the  flesh,  the  defendants  assured  him  that,  it 
was  good,  and  that  they  had  shot  it  in  the  pen.  There  was 
much  conflicting  testimony  as  to  the  appearance  of  the  meat 
and  oil,  and  also  as  to  its  effects  upon  the  health,  when  taken 
into  the  stomach.  The  Court  instructed  the  Jury  that  it  was 
not  necessary  for  them  to  find,  that  the  meat  was  such  as  to 
produce  sickness  or  death  when  eaten.  If  they  were  satis- 
fied from  the  testimony  that  the  bear  was  found  dead,  and  in 
such  a  state  as  to  render  it  unfit  to  be  eaten,  according  to  the 
usages  of  a  decent  and  christian  people,  and  the  defendants 
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knowingly  sold  it  to  the  prosecutor  for  food,  without  disclos-  December 

ing  the  condition  in  which  it  was  found,  they  would  be ]_ 

guilty.    This  part  of  the  charge  was  excepted  to,  and  there    stata 
was  a  rule  for  a  new  trial  for  misdirection.    The  rule  being  ^  ^ 
discharged,  and  judgment  pronounced,  in  pursuance  of  the 
verdict,  the  defendants  appealed  to  the  Supreme  Court 

J.  G.  Bynum^  for  the  State,  cited  State  v  Smithy  3  Hawks 
378;  2  Russ.  Crim.  Law,  286;  2  East.  P.  C.  822;  2  Chitty's 
C;im.  L.  656. 

Daniel,  J.  Knowingly  selling  unwholesome  provisions 
is  a  misdemeanor  at  the  common  law.  State  v  Smithy  3 
Hawks  378.  2  Enst's  P.  C.  822.  1  Rus.  on  Crimes,  115. 
The  Judge  charged  the  Jury,  that  it  was  not  necessary  that 
the  meat  sold  should  be  such  as  to  produce  sickness  or  death, 
when  eaten,  if  it  was  in  such  a  state  as  to  riender  it  unfit  to 
be  eaten,  according  to  the  usages  of  a  decent  and  christian 
people.  We  think  that  the  charge  Was  too  broad.  The  gist 
of  the  offence  consists  in'  the  knowingly  selling  for  lucre, 
provisions,  which  may  be  injurious  to  the  health  of  those 
who  are  to  consume  them.  To  support  this  indictment,  the 
meat  sold  must  have  been  in  such  a  state,  that,  if  eaten,  it 
would,  by  its  noxious',  unwholesome,  smd  deleterious  quaUtyi 
have  affected  the  health  of  those  Who  were  to  have  consumed 
it.  Rex.  t  Dyon,  4  Camp.  Rc*p.  12.  The  same  case  before 
the  Judges  of  the  King's  Bench,  3  Maul,  and  Sel.  11.  Wd 
are  of  the  opinion  that  there  must  be  a  new  trial. 

Per  CuRiA^M.  New  trial  awardedv 
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JACOB  NEWSOM  m  WILLIAM  ANDERSON. 

December  ^^^  iojory  to  another  be  immediate,  and  committed  with  force,  either 
1841*  actoal  or  implied,  it  is  the  eabject  of  an  action  ot  trespass  vi  et  armiip 
whether  the  iojary  be  wifful  or  not. 
Where  a  person  was  catting  down  trees  growing  on  his  own  land,  and 
one  of  them  accidentally  fell  on  his  neighbor's  hod,  held,  that  an  ac- 
tion of  trespass  quare  elaunim  fregit  wpnld  lie,  whether  there  was  any 
grass  or  other  yegetable  matteiL  growing  on  the  ground  or  not. 

This  was  an  action  of  Trespass  vi  et  armis  quare  clausum 
fregitf  tried  at  the  Fall  Term,  1841,  of  Stokes  Superior 
Court,  before  his  Honor  Judge  Nash.  The  plaintiff  and  the 
defendant  were  owners  of  contiguous  tracts  of  land.  In  clear- 
ing near  the  dividing  line,  a  tree  cut  on  the  defendant's  land 
fell  with  part  of  the  top  on  the  land  of  the  plaintiff.  There 
was  no  evidence  to  show  that  the  tree  was  felled  by  design 
or  carelessness  on  the  plaintiff's  land  :  nor  was  there  any 
evidence  to  show  that  when  the  tree  fell  there  was  any  grass 
or  vegetable  growth  of  any  kind,  or  that  any  actual  injury 
Tivas  sustained  by  the  land.  The  counsel  for  the  plaintiff  re- 
quested the  Court  to  ch&rge  the  Jury,  that  when  a  man,  in 
clearing  his  land,  fells  a  tree  sa  that  any  part  of  it  falls  on  his 
neighbor's  land,  it  is  a  treispass  for  which  an  action  of  tres- 
pass quare  clausum  fregit  can  be  sustained.  The  Court 
declined  giving  the  instructions  as  prayed  for,  but  charged 
^  the  Jury  that  every  voluntary  entry  on  the  land  of  another, 
!  without  his  consent,  and  not  sanctioned  by  the  law,  was  a 
t  trespass  for  which  an  action  could  be  brought — that  in  this 
case  the  plaintiff  could  not  sustain  his  action,  unless  they 
were  satisfied  from  the  evidence  that  the  tree  was  designedly 
or  carelessly  felled  by  the  defendant  so  as  to  fall  on  the  plain* 
tiff's  land,  or  that,  by  falling  on  the  plaintiff's  land,  it  had 
fallen  on  his  grass  or  vegetable  growth  of  some  kind.    There 
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was  a  verdict  and  judgment  for  the  defendant,  and  the  plain-  December 
tiff  appealed,  ^  ^^^' 

Neweom 
J.  T.  Morehead  for  the  plaintiff,  cited  Rev.  Stat.  c.  81  •  s.       ▼ 
83 ;  Bougherty  v  Stepp,  1  Dev.  and  Bat.  371  rGregory  y^**'''^"* 
Piper,  17  Eng.  C.  L.  R.  464 ;  Baker  v  Berkeley,  14  Eng. 
C.  L.  R.  197.  , 

No  counsel  appeared  for  the  defendant  in  this  Court. , 

Daniel,  J.  To  sustain  trespass,  the  injury  must  in  genie- 
ral  be  immediate,  and  committed  with  force,  either  actual  or 
implied.  If  the  injurious  act  be  the  immediate  result  of  the 
force  originally  applied  by  the  defendant,  and  the  plaintiff  be 
injured  thereby,  it  is  the  subject  of  an  action  of  trespass  vi 
et  armis,  by  all  the  cases  both  ancient  and  modern,  and  it  is 
immaterial  whether  the  injury  be  wilful  or  not.  Leame  v 
Bray,  3  East's  Rep,  699 ;  2  Leigh's  N.  P.  1402.  We  think  j 
that  the  charge  of  the  Judge  was  incorrect,  when  be  said  B 
<<that  the  plaintiff  could  not  recover,  unless  the  tree  was  de- 
signedly or  carelessly  felled  by  the  defendant,  so  as  to  fall, 
on  the  plaintiff's  land,  or  that,  by  falling  on  the  plaintiff '? 
land,  it  had  fallen  on  his  grass  or  vegetable  growth  of  some 
kind."  The  ground  of  the  action,  CI  C.  P.  is  the  injury  to 
the  possession,  (3  Black.  Com.  210 ;  1  Term  R.  480,)  and' 
that,  whether  the  injury  extends  to  the  plaintiff's  land  in  the  / 
n;iineral  or  vegetable  kingdom.  Is  not  the  felling  of  trees  on 
a  person's  land  and  encumbering  it  with  rubbish  an  injury  to 
the  possession  ?  We  think  it  is.  Where  a  master  ordered 
his  servant  to  lay  down  a  quantity  o/ rubbish  near  his  neigh- 
bor's wall,  but  so  that  it  might  not  touch  the  same,  and  the 
servant  used  ordinary  care  in  executing  the  orders  of  his 
master,  but  some  of  the  rubbish  naturally  ran  from  the  pile 
against  the  wall,  it  was  held  that  the  master  was  liable  in 
trespass.     Gregory  v  Piper,  17  Eng.  C.  L.  Rep.  464« 

We  are  of  the  opinio^  that  there  must  be  a  new  trial. 

Per  Curiam.  New  trial  awarded. 
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WARDENS  OF  THE  POOR  ON  THE  RELATION  OF 
CHARLES  BUMGARNERm  ANPRBW  COPE. 

^^QAi^^  Where  an  appeal  has  heen  taken  from  the  judgment  of  a  Justice  of  the 
^*  Peace,  4he  parties  may,  hy  consent,  while  the  papers  remain  in  the 
hands  of  the  magistrate,  set  aside  the  appeal  and  hate  a  new  trial. 
Where  a  judgment  is  recovered  in  the  pame  of  the  Wardens  of  the  Poor, 
by  a  relator  for  a  penalty,  to  one  half  of  which  he  is  by  law  entitled, 
he  may  release  one  half  of  the  judgment,  that  being  his  own  share,  but 
he  cannot  release  the  other  half,  which  belongs  to  the  Wardens. 

This  was  an  appeal  from  the  judgment  of  the  Superior 
Court  of  Law  of  Haywood  County,  at  Fall  Term,  1841,  his 
Honor  Judge  Manly  presiduig,  dismissing  an  appeal  which 
had  been  taken  to  that  Court  from  the  County  Court  of  Hay- 
wood. The  facts  are  sufiiciently  stajted  in  the  opinion  deli- 
vered in  this  Court. 

Francis  for  the  plaintiff. 
PIo  counsel  for  the  defendant. 

Gaston,  J.  The  transcript  in  this  case  shows  that  on  the 
29th  ot  November,  1837,  a  warrant  was  issued  by  John  "Wi- 
therow,  a  Justice  of  the  Peace  of  the  County  of  Haywood, 
summoning  the  defendant  to  appear  and  answer  the  com- 
plaint of  Charles  Bumgarner,  who  sued  as  well  for  himself 
as  the  Wardens  of  the  Poor  of  said  County,  in  a  plea  of  debt 
for  one  hundred  dollars,  due  by  penalty  under  the  act  of  1826, 
for  trading  with  David,  the  slave  of  Robert  Love.  On  the 
2d  of  December  following,  judgment  was  rendered  thereon 
by  the  said  Witherow  and  J.  L.  Dilliard,  Justices  of  the 
Peace,  in  the  following  words  :  "  Judgment  for  the  sum  of 
one  dollar  and  twenty  cents  against  the  wardens  f  and  on 
the  9tli  of  the  said  month,  the  necessary  affidavit  having  been 
made,  an  appeal  from  the  said  judgment  was  granted  "  to  tlie 


OP  NORTH  CAROLINA.  46 

plaintiff"  by  John  B.  Love,  another  Justice  of  the  said  C<Tun-  December 
ty.  M.  Francis,  as  Attorney  "  for  the  plaintifls,"  on  the  same  ^^^' 
day  gave  notice  to  the  Justices  Witherow  and  Dilliard  of  this  Wardens 
appeal,  and  required  them  to  return  the  papers  in  the  cause  ^ 
to  the  next  County  Court.  Afterwards,  to  wit,  on  the  25th 
of  December,  1837,  it  appears  from  the  transcript  that  the 
parties  met  and  agreed  "to  have  the  buisness  reconsidered," 
and  on  the  succeeding  day,  December  26th,  judgment  was 
by  consent  rendered  against  the  defendant,  before  the  Justice 
Dilliard,  for  one  hundred  dollars,  and  it  was  indorsed  that 
the  plaintiff,  Bumgarner,  agrees  to  claim  only  fifty  dollars  of 
the  judgment  from  the  defendant,  for  which  execntion*shall 
issue,  and  costs  one  dollar  and  twenty  cents.  At  the  Janu- 
ary Term,  1838,  of  Haywood  County  Court,  the  case  is 
docketted  as  a  suit  of  the  Wardens  of  the  Poor  on  relation  of 
Charles  Bumgarner  against  Andrew  Cope,  and  after  several 
continuances,  the  Court,  at  January  Term,  1839,  dismissed 
the  suit.  From  this  order  or  judgment  it  is  stated  that  the 
Wardens,  by  their  counsel,  appealed  to  the  Superior  Court; 
and  in  the  Superior  Court,  at  the  last  Term  thereof,  on  mo- 
tion of  the  defendant's  counsel,  the  cause  was  ordered  to  be 
dismissed,  and  the  Wardens  appealed  to  this  Court. 

To  us  it  seems  that  there  was  no  error  in  the  order  or 
judgment  of  the  Superior  Court.  When  the  first  judgment 
was  rendered  on  the  warrant,  the  plaintiff  had  a  right,  within 
ten  days,  upon  sufficient  cause  shown,  to  appeal  therefrom, 
and,  having  exercised  that  right,  the  judgment  was  thereby 
vacated,  and  the  further  exercise  of  ji^risdiclion  over  the  case 
by  a  Justice  out  of  Court  was  at  an  end.  But  the  appeal 
had  not  yet  been  returned  to  Court,  the  papers  were  in  the 
hands  of  the  magistrate,  and  we  see  no  reason  why  the  par* 
ties  might  not  then  consent  to  withdraw  the  appeal,  set  aside 
the  judgment,  and  try  the  cause  de  novo.  No  consent  can 
give  jurisdiction  over  a  subject  matter  to  a  tribunal,  which 
by  law  cannot  take  cogni?ance  of  it;  but  after  a  judgment 
has  been  rendered  in  a  Court,  and  while  the  record  yet  re- 
mains there,  the  parties  may  consent  that  the  judgment  be 
set  aside  ;  and  when  the  judgment  is  set  aside,  the  case  is 
again  open  for  the  exercise  of  the  jurisdiction,  which  such 


46  IN  THE  SUPREME  COURT 

Pecember  Court  has  by  law  over  the  subject  matter  of  the  controversy. 
*  From  the  last  judgment,  that  is^  the  one  confessed  by  the  de- 
fendant, there  was  no  appeal ;  and  we  are  at  a  loss  to  con- 
ceive what  was  the  matter  in  dispute,  which  the  Wardens 
supposed  that  the  County  or  Superior  Court  had  under  their 
considei^ation.  The  Wardenis  had  no  right  to  complain  that 
Bumgarner  had  released  a  moiety  of  the  judgment.  He  was 
personally  entitled  to  a  moiety,  and  this  he  could  release. 
But  the  interest  in  the  other  moiety  of  the  debt  was  the  pro- 
perty of  the  Wardens,  and  this  he  did  not  release,  because  he 
could  not  release  it. 

The  judgment  of  the  Superior  Court  must  be  affirmed 
with  costs,^ 

Per  Curiam.  Judgment  below  affirmed. 


STATE  V8  THOMAS  ROBESON. 

In  cases  of  Bastardy,  an  examination  of  the  woman,  which  does  not  ap- 
pear to  have  been  taken  withio  three  years  from  the  birth  of  the  child, 
is  defective,  and  may  be  quashed  ;  but  th^efect  is  not  necessarily  fa- 
tal, and  all  objection  on  that  account  is  waived,  if  not  made  in  the  re- 
gular mode,  and  at  the  proper  time.  The  objection  should  be  made 
before  the  issue  is  tendered. 

Notwithstanding  such  defect,  the  examination  is  eyidence,  on  the  trial  of 
the  issue,  as  to  the  truth  of  the  charge: 

The  case  of  the  State  y  Carton^  2  Dey.  and  Bat.  368,  cited  and  approyed. 

This  was  an  appeal  from  the  judgment  of  the  Superior 
Court  of  Law  of  Bladen  County,  at  Fall  Term,  1841,  his  Ho- 
nor Judge  Peabson  presiding.  The  case  was  a  proceeding 
under  an  Act  of  Assembly  relating  to  Bastardy.    An  issue 
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having  been  made  up  in  the  County  Court,  whether  the  per-I>«c*m^r 

son  charged  was  the  father  of  the  bastard,  was  there  tried, [_ 

imd  an  appeal  taken  to  the  Superior  Court.    Upon  the  trial    sute 
of  the  issue  in  the  Superior  Court,  the  Solicitor  for  the  State       ▼ 
offered  in  evidence  the  original  examination  of  the  woman.  ^  **?"* 
It  did  not  appear  upon  the  face  of  the  examination,  whether 
or  not  it  had  been  taken  within  th^ee  years  from  the  birth  of 
the  child.    His  Honor  held  it  inadmissible.    The  Solicitor 
then  oiered  to  supply  this  defect  by  proof  from  the  magis- 
trates who  took  the  examination,  and  others,  that  it  had  been 
in  fact  taken  within  a  few  months  after  the  birth  of  the  child, 
but  this  evidence  was  rejected  by  the  Court.    A  verdict  and 
judgment  were  rendered  for  the  defendant,  and  the  Solicitor 
for  the  State  appealed  to  the  Supreme  Court. 

/  O.  Bynum^  Solicitor,  for  the  State. 
No  counsel  for  the  defendant. 

Gaston,  J.  By  the  Act  of  1741,  "  for  the  suppression  of 
vice  and  immorality,"  it  was  enacted,  that  any  two  Justices 
of  the  Peace,  upon  their  own  knowledge,  or  information 
made  to  them,  that  any  single  woman  within  their  county 
was  big  with  child,  or  had  been  delivered  of  a  child,  might 
cause  her  to  be  brought  before  them  and  examined  on  oath 
touching  the  father  thereof,  and  that  the  person  so  accused, 
upon  her  examination,  should  be  adjudged  the  reputed  father 
of  the  child,  and  stand  charged  with  the  maintenance  there- 
of as  the  County  Court  should  order.  By  the  amendatory 
Act  of  1814,  it  was  recited,  that  the  Act  of  1741,  by  render- 
ing the  oath  of  the  woman  conclusive  evidence  of  the  fact  of 
paternity,  had  an  injurious  effect  upon  the  public  morals  \ 
and  thereupon  it  was  enacted  that  the  person  so  accused 
shbuld  be  entitled  to  have  an  issue  made  up  to  try  whether 
he  be  the  father  of  the  child,  and  that,  upon  the  trial  of  such 
issue,  "  the  examination  of  the  woman  upon  oath  before  two 
Justices  of  the  Peace,  in  the  manner  prescribed  by  the  said 
Act,  (the  Act  of  1741,)  and  returned  to  Court,  should  be 
yrfwa /acie  evidence  only  against  the  person  so  accused." 
To  this  enactment  was  added  a  further  one  in  these  words : 


V 

Robeson, 
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December  <<  And  all  examinations  upon  oath  to  accuse  or  charge  any 
^^^^'  man  of  being  the  father  of  a  bastard  child,  shall  be  had  and 
State  taken  within  three  years  next  after  the  birth  of  said  child, 
and  not  after."  In  the  Revised  Statutes  concerning  bastard 
children,  chap.  12,  the  enactments  of  the  Acts  of  1741  and 
1814  are  consolidated,  no  alteration  being  made  even  in  their 
phraseology,  except  si>ch  as  became  necessary,  because  of 
their  being  brought  into  this  intimate  union.  It  re-enacts 
the  provisions  of  the  Act  of  1741.  with  the  exception  of  that 
which  declares  that  the  person  charged  by  the  examinant 
shall  be  adjudged  the  father  of  the  child,  substitutes  for  it  the 
provision  of  the  Act  of  1814,  that  "the  examination  of  the 
woman  taken  before  two  Justices  of  the  Peace,  in  the  man- 
ner prescribed  above,  and  returned  to  Court,  shall  be  prima 
facie  evidence  only  against  the  person  so  accused  f  and  sub- 
joins the  provision  or  enactment  with  respect  to  the  time, 
within  which  examinations  shall  be  had. 

Under  this  Statute  it  is  competent  for  the  party  accused  to 
object  that  the  charge  has  not  been  preferred  within  the  time 
prescribed,  and  also  to  deny  the  truth  of  the  charge  itself. 
These,  however,  are  defences  distinct  in  their  nature,  and 
the  purposes  of  justice  as  well  as  the  known  analogies  of 
law  require  that  they  should  be  brought  forward,  if  meant  to 
be  insisted  on,  distinctly,  in  proper  form  and  apt  time.  If 
the  statutory  prescription  in  regard  to  time  is  to  be  expounded 
as  an  ordinary  act  of  limitation,  the  party  charged  may  plead 
this  prescription  at  the  same  time  that  he  tenders  a  general 
denial  of  the  charge.  But  it  is  clear  that,  unless  he  do  bring 
it  forward  by  plea,  he  cannot  avail  himself  thereof  on  the 
trial  of  the  truth  of  the  charge,  and  it  is  equally  clear  that  if 
he  do  bring  it  forward  by  plea,  and  issue  be  taken  on  the 
truth  of  the  matter  so  pleaded,  parol  evidence  may  be  received 
of  the  time  of  the  birth  of  the  child.  The  practice,  however, 
has  been,  to  consider  an  objection  to  the  time  of  the  exami. 
nation  as  one  fit  to  be  made  in  limine,  before  tendering  an  is- 
sue upon  the  matter  charged.  This  seems  to  us  the  correct 
course.  The  Statute  makes  no  provision  for  the  trial  of  any 
controverted  fact,  except  that  of  the  paternity  of  the  child. 
This  silence,  taken  in  connection  with  the  general  provisions 
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oflhe  Act,  induces  the  beliet  that  the  Legislature  intended  December 
that  the  return  of  the  examining  magistrates  should  show  ^ 


that  the  examination  was  made  within  the  prescribed  time,     state 
If  it  do  not,  the  party  charged  may  move  the  Court  to  quash      ^ 
the  return.    The  Court,  on  being  satisfied  that  the  defect  is 
one  of /orm,  may  allow  the  magistrates  to  amend  the  pro- 
ceedings according  to  the  truth  of  the  case ;  or,  if  this  be  re- 
fused, a  new  warrant  may  be  sued  out  and  a  new  examina< 
tion  had  without  delay.    It  is  to  be  borne  in  mind  that  the 
procedure  is  not  in  the  nature  of  a  prosecution  for  a  criminal 
offence,  but  is  designed  to  secure  indemnity  to  the  County, 
against  the  charge  of  maintaining  the  unfortunate  infant ;  • 
and  it  ought  to  be  so  regulated  that,  while  the  person,  sought 
to  be  charged  with  this  maintenance,  is  fully  secured  in  the 
enjoyment  of  every  defence  allowed  by  the  law,  the  just  ob- 
ject of  the  Statute  should,  if  possible,  be  effected  in  all  cases 
coming  within  its  purview. 

While  we  admit  that  an  examination,  which  does  not  ap- 
pear to  have  been  taken  within  the  prescribed  time,  is  defec- 
tive and  may  be  quashed,  we  understand  it  to  be  settled  that 
this  defect  is  not  necessarily  fatal,  and  that  all  objection  to  • 
it  on  that  account  is  waived,  if  not  made  in  the  regular  mode 
and  at  the  proper  time.  So  it  was  adjudged  in  Carson^s 
case,  2  Dev.  and  Bat.  368.  In  that  case  the  question  did  not 
arise,  and  was  therefore  left  undecided,  whether  the  defect 
might  not  be  insisted  on  as  an  objection  to  the  admission  of 
the  examination  in  evidence.  Upon  this  question  our  opin- 
ion is  that  the  examination  is  evidence,  notwithstanding  any 
such  defect.  Th6'  words  of  the  Statute  conduct  us  to  this 
conclusion.  They  prescribe  the  manner  in  which  the  ex- 
amination shall  be  had,  that  is  to  say,  upon  a  warrant  issued 
by  two  Justices  of  the.  Peace  against  the  mother  of  the  ille- 
gitimate child,  and  declare  that  when  taken  in  the  manner 
"  as  above  prescribed,"  thef  examination  shall  be  evidence  in 
the  trial  of  the  issue.  The  prohibition  of  examinations,  not 
taken  within  three  years  from  tbe  birth  of  the  child,  not  only 
follows  after  that  declaration,  but  cannot,  without  violence 
to  its  language,  be  understood  as  prescribing  the  manner  of 
taking  the  examination.    But  we  have  other  reasons  Uft 
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December  adopting  this  conclusion.  There  is  no  necessity  for  permit- 
•  ting,  and  there  may  be  much  inconvenience  from  permitting, 
th6  objection  to  be  thus  brought  forward.  The  party  sought 
to  be  charged,  if  he  wish  to  rely  on  it  as  a  defence,  has  a  full 
opportunity  of  presenting  it  before  tendering  an  issue ;  and 
if  he  will  not  avail  himself  of  this  opportunity,  he  ought  not 
to  be  allowed  to  spring  it  upon  the  officers  of  the  county 
upon  the  trial  of  the  issue,  apd  thus  obtain  a  verdict  by  sur- 
prize, which  will  be  for  ever  conclusive,  however  repugnant 
it  may  be  to  the  truth  and  justice  of  the  case. 

The  judgment  below  must  be  reversed^  and  a  venire  de 
'  novo  should  then  be  awarded. 

Per  Curiam.  Judgment  reversed,  and  a  venire 

de  novo  awarded. 


STATE  vs  WILLIAM  STALCUP  AND  OTHERS. 

An  officer,  who  has  arrested  a  prisoner  ander  a  State  warrant,  has  a  right 
to  tie  him,  if  he  believes  it  necessary  to  secure  him,  and  of  this  neces- 
sity he  is  himself  the  sole  jadge. 

^ntif  the  officer  is  guilty  of  a  gross  abuse  of  this  authority,  that  is,  if  he 
does  not  act  honestly  according  to  his  sense  of  right,  but,  under  the 
pretext  of  duty,  is  gratifying  his  malice,  he  is  liable  to  indictment,  and 
the  Jury  must  judge  of  his  motives  from  the  facts  submitted  to  them. 

In  such  a  case  those  who  are  commanded  by  the  officer  to  assist  him  and 
do  assist  him,  are  justified,  though  the  officer  himself  has  abused  his 
authority,  provided  thet/  acted  bona  fide  in  obedience  to  this  command, 
and  not  to  gratify  his  or  their  malice. 

The  case  of  the  State  v  Pender groM^  2  Dev.  and  Bat.  365,  cited  and  ap- 
proved. 

This  was  an  appeal  from  the  judgment  of  the  Superior 
Court  of  Law  of  Macon  County,  at  Spring  Term,  1841,  his 
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Honor  Judge  Battle  presiding.    The  defendants  were  in-  December 
dieted  for  an  assault  and  battery  on  the  prosecutor.    It  ap-      • 
peared  that  the  defendant,  William  Stalcup,  being  a  consta-     sute 
ble  in  the  county  of  Macon,  arrested  the  prosecutor  under  a  «  7 
State  warrant,  and,  with  the  aid  of  the  other  defendants,  who 
were  commanded  to  assist  him,  tied  the  prosecutor  and  took 
him  before  a  magistrate.    A  good  deal  of  testimony,  which 
is  stated  at  large  in  the  case,  was  introduced  on  the  trial,  to 
show  the  circumstances,  under  which  the  arrest  was  made 
and  the  tying  ordered.    It  is  deemed  unnecessary  to  repeat 
them,  as  the  only  questions  in  this  Court  arose  upon  the  in- 
structions given  to  the  Jury  in  the  Court  below,  which  are 
stated  in  the  opinion  of  this  Court. 

FranciSj  for  the  defendants,  cited  4  Black.  Com.  300. 
Hawk.  P.  C.  p.  130.  s.  23.  Bac.  Ab.  Tit.  Ass.  and  Bat.  Let. 
C-  p.  155  ;  and  Branch  v  Bradley^  2  Hay.  53. 

J.  6r.  Bynum,  Solicitor,  for  the  State,  cited  1  Saund. 
Plead.  &  Ev.  445,  691. 

Gaston,  J.  In  this  case  the  counsel  for  the  defendants 
prayed  the  Court  to  instruct  the  Jury,  that  an  officer,  having 
a  State's  warrant  to  arrest  an  individual  for  an  escape,  had 
a  right  to  tie  the  prisoner,  if  he  deemed  it  necessary  ;  that 
the  officer  was  the  sole  judge  of  this  necessity ;  and  that  he 
was  not  answerable  if  he  used  no  more  force  than  was  i^ 
quisite  to  tie  him.  The  Court  declined  to  give  this  instruc- 
tion, but  instructed  the  Jury,  that  the  officer  had  a  right  to 
use  such  means  as  were  necessary  and  proper  to  secure  his 
prisoner,  therefore  might  tie  him  if  it  were  necessary  so  to 
do  ;  but  if  the  Jury  were  satisfied  from  the  evidence  that  a 
man  of  ordinary  prudence  would  not  have  deemed  it  neces- 
sary and  proper  to  secure  the  prisoner  by  tying  him,  then 
they  were  authorised  to  find  the  officer  guilty  of  an  assault. 

With  this  instruction  we  are  not  satisfied,  and  the  latter 
part  of  it  we  deem  erroneous.  The  law  gives  the  officer  all 
the  powers  which  are  necessary  for  the  effectual  execution 
of  the  mandate  issued  to  him.  It  is  the  duty  of  the  officer  to 
have  the  body  of  the  person  charged  before  the  Court  or  ma- 
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December  gistrate,  to  whom  the  warrant  is  returnable  ;  and  it  is  mani- 

L-fest  that  for  this  purpose  it  may  be  necessary  to  secure  the 

State  prisoner  by  tying  him.  The  act  of  tying  is,  therefore,  with- 
g  ,^  in  the  limits  of  the  officer's  authority;  and  of  the  propriety 
and  necessity  of  adopting  this  mode  of  securing  the  prisoner, 
the  officer  is  the  judge,  and  the  Jury  cannot  supervise  the 
correctness  of  his  judgment.  He. will  indeed  be  liable,  al- 
though he  does  not  transcend  his  powers,  it  he  grossly  abuse 
them  ;  and  whether  he  did  or  not  so  abuse  them  was  the  pro- 
per enquiry  to  be  submitted  to  the  Jury.  Upon  this  enquiry 
we  hold  that  the  instructions  should  have  been,  as  we  have 
before  laid  it  down  in  an  analogous  case,  (State  v  Pender- 
grass,  2  Dev.  <fc  Bat.  365.,)  that  there  was  an  abuse  of  au- 
thority, if  the  facts  testified  convinced  the  Jury  that  the  offi- 
cer did  not  act  honestly  in  the  performance  of  duty  according 
to  his  sense  of  right,  but,  under  the  pretext  of  duty,  was  grati- 
fying his  malice — ^but  if  they  were  not  so  convinced,  he  did 
not  abuse  his  authority. 

TBhe  counsel  also  prayed  of  the  Court  to  instruct  the  Jury 
that  the  assistants  of  the  officer  were  justified  in  tying  and 
assisting  to  tie  the  prisoner,  upon  being  commanded  to  do  so 
by  the  officer,  although  he  might  have  abused  his  authority 
in  giving  that  command.  It  does  not  appear  that  the  Court 
gave  any  instruction  upon  this  prayer.  To  us  it  seems  that 
the  instruction  asked  for  was  correct,  with  this  modification, 
if  they  acted  bona  fide  in  obedience  to  this  command,  and 
did  not  avail  themselves  of  it  to  gratify  his  or  their  malice. 

We  are  of  opinion  that  the  judgment  ought  to  be  reversed, 
and  the  case  submitted  with  proper  instructions  to  another 
Jury. 

per  Curiam.  Judgment  reversed,  and  a  venire 

de  novo  awarded. 
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STATE,  TO  THE  USE  OF  THOMAS  J.  BUCHANAN, 
V8  EVANDEB  MclNTOSH. 

In  an  action  against  a  Shfsriff'for  the  miscondnct  of  a  person  alleged  to  b^  December 
his  deputy,  it  is  not  necessary  to  produce  a  wMtten  deputation,  or  give     *®41« 
notice  to  the  Sherifi*  to  produpe  it.    It  is  sufficient  to  show  that  the 
person  acted  as  deputy  with  the  consent  and  privity  of  the  Sheriff. 

This  was  an  action  of  Debt  upon  the  official  bond  of  the  de- 
fendant, as  SheriflFof  the  County  of  Moore,  tried  at  the  Spring 
Term,  1841,  of  Chatham  Superior  Court  of  Law,  before  his 
Honor  Judge  Pearson.  The  breach  assigned  was  that  one 
Hedgepeth,  the  deputy-sheriff,  had,  in  January  and  February, 
1838,  received  certain  papers  to  collect,  and  had  failed  to  do 
so.  The  bond  of  the  Sheriff,  bearing  date  in  August,  1837, 
was  duly  proved.  The  plaintiff  then  called  one  Curry,  and 
proposed  to  prove  by  him,  that,  during  the  year  commencing 
in  August,  1837,  and  ending  in  August,  1838,  Hedgepeth 
had  acted  as  deputy-sheriff  with  the  privity  of  the  defendant. 
Curry  was  asked  by  the  defendant's  counsel,  whether  he  did  * 
not  know  that  Hedgepeth  had  received  from  the  defendant  a 
deputation  in  writing,  and  given  the  defendant  a  bond  for  the 
faithful  discharge  of  his  duties  as  deputy -sheriff.  Curry  said 
he  knew  there  was  such  a  deputation  in  writing  and  such  a 
bond.  The  defendant's  counsel  then  objected  to  the  evidence 
offered  by  the  plaintiff,  insisting  that  the  deputation  and  bond 
ought  to  be  produced,  and  that  the  fact  of  Hedgepeth  being  a 
deputy  could  not  be  proved  in  any  other  way.  The  Court 
was  of  opinion  that,  although  in  a  suit  by  the  defendant  or 
Hedgepeth,  if  it  became  material  to  show  the  fact  of  his  be- 
ing a  deputy,  the  written  deputation  might  be  required  as  the 
best  evidence ;  yet  in  a  suit  by  a  third  person,  as  in  the  pre- 
sent case,  the  plaintiff  was  not  expected  to  know  whether 
there  was  a  written  deputation  or  not,  and  was  not  bound  to 
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December  produce  it  or  to  give  notice  for  its  production,  but  was  per- 
^  '     mitted  to  prove  the  fact  ofhis  being  a  deputy  by  shewing  that 


State    he  acted  as  deputy  with  the  consent  and  privity  of  the  She- 
^       riff.    This  evidence  having  been  given  and  the  breach  prov. 
*  ed,  there  was  a  verdict  and  judgment  for  the  plaintiff,  and  the 
defendant  appealed  to  the  Supreme  Court. 

/  H.  HaughtoHi  for  the  plaintiff,  cited  Roscoe  on  Ev,  30, 
13,  483,  484.  Moit  v  Kipp,  10  Johns.  Rep.  488.  16  Johns. 
Rep.  64.  Starkie  on  Ev.  1066-7.  2  Starkie  on  Ev.  64,  66. 
Title  Agent. 

No  counsel  for  the  defendant  in  this  Court. 

RuFFiN,  C.  J.  For  the  reasons  stated  by  his  Honor,  we 
think  his  opinion  right.  If  the  relator  had  endeavored  to 
.  prove  the  connection  between  the  defendant  and  his  suppos- 
ed deputy  by  the  deed  or  writing,  constituting  the  deputa- 
tion, it  would  have  been  incumbent  on  him  to  produce  the 
written  instrument  itself,  or  to  have  taken  such  other  steps  as 
would  let  him  in  to  prove  its  contents.  But  the  relator  did 
not  offer  evidence  of  that  description .  He  proved  that  Hedge- 
peth  acted  as  the  defendant's  deputy,  not  only  in  the  particu- 
lar instance,  for  which  he  now  endeavors  to  make  the  defen- 
dant responsible,  but  generally  as  under  Sheriff  in  the  exe- 
cution of  mesne  and  final  process,  and  other  official  duties. 
From  the  defendant  it  comes  out  that  he  had  made  Hedge- 
peth  his  deputy  by  deed ;  and  for  that  reason  he  asked  to  ex- 
clude the  relator  from  all  circumstantial  evidence  of  the  fact, 
however  cogent.  But  the  objectk)n  is  untenable.  The  re- 
lator cannot  be  bound  to  produce  a  document,  the  existence 
of  which  he  has  no  means  of  ascertaining,  and  still  less  of 
gnining  a  knowledge  of  its  contents.  There  are  many  ana- 
logous cases.  One  is  the  case  of  partners.  If  a  suit  be  brought 
by  persons  in  that  character  and  it  be  shown  they  contracted 
by  deed,  they  must  produce  the  instrument,  in  order  to  show 
who  are  the  partners.  They  have  the  instniment,  and,  there- 
fore, must  not  keep  it  back.  But  if  a  suit  be  brought  against 
co-partners,  it  is  suflScient  to  prove  that  they  acted  as  such 
and  so  held  themselves  out  to  the  world.    2  Stark.  Ev.  686. 
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Another  case  is  that  of  an  ordinary  agency,  which  is  estab*  Deeembei 
lished  by  showing  a  course  of  dealing  by  one  person  for  ano-  ^^*' 
ther,  and  the  recognition  by  the  one  of  the  acts  of  the  other 
in  similar  instances.  In  fine,  the  relation  between  the  defen- 
dant and  his  deputy  is  established  by  means  like  those,  which 
establish  the  relation  between  the  public  and  the  Sheriff  him* 
self,  namely,  by  showing  that  be  acted  as  such,  without  go- 
ing back  to  his  election  and  legal  qualification*^ 

Per  Curiam.  Judgment  affirmed. 


WILLIAM  B.  MOSS  vt  NlCEY  MOSS. 

A  husband  cannot  obtain  a  divorce  from  his  wife,  on  the  ground  of  add- 
tery  committed  by  her  after  a  separation,  if  such  separation  has  been 
occasioned  by  the  fault  or  at  the  instigation  of  the  husband. 

A  party  applying  for  a  divorce  is  bound  ^by  his  admission,  in  the  plead- 
ings or  on  record,  of  facts,  which  legally  bar  his  application,  even  though 
a  Jury,  on  issues  submitted  to  them,  find  a  verdict  in  contradiction  of 
such  facts. 

The  cases  of  Scroggim  v  Serogginsf  3  Dev.  535,  and  WhiUtngtony  fVkiU 
Ungfanj  2  Dev.  &  Bat.  64,  cited  and  approved. 

This  cause  was  tried  at  Fall  Term,  1841,  of  Macon  Su- 
perior Court  of  Law,  before  his  Honor  Judge  Manly.  It 
was  a.  petition,  filed  on  the  23th  of  March,  1838,  by  the 
plaintiff  against  his  wife,  for  a  divorce  from  the  bonds  of  ma- 
trimony, for  the  cause  of  the  wife's  adultery.  It  sfates  that 
the  circumstances  of  the  parties  were  humble,  and  that  their 
marriage  took  place  in  December,  1836 ;  they  "  lived  happily 
together  for  sq^ie  time,  and  until  the  wife  had  a  child  under 
circumstances,  which  forced  upon  the  petitioner's  mind  the 
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December  conclusion,  beyond  a  doiibt,  that  the  child  was  not  his,  but 

[_  spurious  ;  that  upon  that  unexpected  change  of  his  fortunes 

Moss    the  petitioner  determined  to  divulge  the  fact  at  once,  and  he 

„  ^       then  made  known  to  his  wife  that  he  well  knew,  as  she  did, 

JVloss 

that  her  said  child  was  not  his  issue,  and  that  from  thence- 
forth he  would  not  receive  her  as  his  wife :  upon  which  in- 
fofmlation  the  defendant,  as  so6n  as  she  had  recovered  from 
her  indisposition,  (at  lying  in,)  left  the  petitioner's  house,  and 
hath  not  since  returned."  The  petition  further  states  that, 
in  the  beginning  of  the  year  1837,  the  petitioner  left  this  State 
and  was  absent  about  one  year;  and  then  charges  specifi- 
cally, that  the  defendant  went  to  live  with  one  W.  G.,  and 
has  continued  to  live  with  him  in  adultery  ever  since,  and 
has  there  had  another  child,  which  is  the  issue  of  W.  G.,  and 
not  of  the  petitioner,  who  was  absent  and  in  a  distant  State 
at  the  period  of  conception. 

The  answer  states,  that  about  two  years  before  the  mar- 
riage the  defendant  had  a  child,  of  which  the  petitioner  was 
the  father,  and  so  acknowledged  himself  to  be ;  and  that  the 
adulterous  intercourse  between  the  parties  afterwards  con- 
tinued up  to  the  marriage,  at  which  time  she  was  again  preg- 
nant, and  in  about  six  months  thereafter  the  second  child  was 
born.  The  answer  then  states  that  the  defendant  is  unable 
to  give  a  specific  reply  tro  the  circumstances,  which,  as  the 
petitioner  alleges,  induced  him  to  believe  that  the  child  was 
not  his,  for  the  reason,  that  in  the  petition  ndne  of  those  cir- 
cumstances are  set  forth.  And  it  further  states,  that  about 
one  month  after  the  birth  of  that  child  the  petitioner  drove  the 
defendant  from  his  house  in  the  manner  stated  in  the  peti* 
tion ;  and  it  avers,  that  from  her  marriage  up  to  that  time 
she  had  no  criminal  conversation  with  any  man,  but  lived 
chastely'.  Upon  the  trial  it  was  admitted  by  the  parties,  that 
before  their  marriage  the  defendant  was  the  kept  mistress  of 
the  petitioner,  and  that  they  had  one  child ;  and  also  that 
when  they  intermarried  she  was  pregnant  of  a  second  child, 
and  that,  upon  the  birth  of  it,  a  dispute  arose  between  them 
upon  the  paternity  of  that  child,  whereupon  the  wife  left  her 
husband's  house.  Upon  issues  to  a  Jury  they  found,  that  the 
^  defendant  separated  herself  from  her  husband  and  lived  in 
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adultery  with  W.  G.;  that  the  petitioner  did  not  allovir  of  his  DeeemlMi 

wife's  prostitution,  nor  expose  her  to  lewd  company,  where- |_ 

by  she  was  ensnared  to  the  said  crime,  nor  admit  her  into    Mosb 
conjugal  society  after  he  knew  of  the  criminal  fact.  ^ 

The  cause  then  coming  on  to  be  heard  upon  the  pleadings^ 
admissions  of  the  parties  and  finding  of  the  Jury,  the  peti- 
tioner moved  thereupon  for  a  divorce  from  the  bonds  of  nui- 
trimony.  But  the  presiding  Judge  declared  his  opinion  that 
it  was  not  fit  to  grant  that  motion,  and,  no  other  being  made, 
the  petition  was  dismissed  with  costs.  From  this  decree  the 
petitioner  appealed  to  the  Supreme  Courts 

No  counsel  appeared  for  the  petitioner. 
Francis  for  the  defendant. 

RuFFiN,  C.  J.  This  case  presents  no  new  legal  question; 
but  the  decision  seems  tobe  sustained  by  the  previous  adju- 
dications of  this  Court. 

The  libel  is  not  founded  on  anti-nuptial  want  of  chastity, 
nor  on  the  alleged  imposition  on  the  husband  from  his  sup- 
posing himself  to  be  the  father  of  the  child,  of  which  his  wife 
was  pregnant  at  her  marriage,  when  in  fact  it  was  the  ofif- 
spring  of  some  other  man.  If  it  had  been  thus  founded,  the 
case  of  Scroggins  v  Scrogginsj  3  Dev.  535,  would  have 
been  an  answer  to  it.  The  gist  of  the  complaint  is-  the  sub^ 
sequent  adultery  of  the  wife ;  and  that  is  established.  Her 
previous  impurity  is  brought  forward  to  account  for  and  jus- 
tify, on  the  part  of  the  husband,  the  state  of  separation,  dur-^ 
iag  which  this  undoubted  criminality  of  the  wife  arose.  In 
that  point  of  view  it  was  properly  stated,^as  a  material  part  of 
the  plaintiff's  case.  For  as  the.  Statute  provides  that  if  «  ei-' 
ther  party  has  separated  hkn  or  herself  from  the  other^and  i9 
living  in  adultery^  the  injured  party  may  obtain  a  divorce," 
it  follows,,  if  the  criminal  fact  has  arisen  wholly  during  a  se^ 
paratioii  of  the  parties,  that  the  occasion  of  the  separation 
ought  to  be  stated,  so  as  to  show  that  the  party  applying  did 
not  cause  the  separation,  but  was  injured  by  it  as  well  as  by 
the  adultery.  Hence  in  Whittington  v  WkUtingtonj  2- 
Dev.  &,  Bat.  64,  we  held  that  adultery  by  the  wife,  aftejF 

7       ' 
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Deeembe*  abatidonment  by  the  husband,  wdnid  not  found  a  decree  for 
a  divorce  in  his  favor;  and  indeed  that  the  marriage  could 
Moss    not  be  dissolved  at  the  instance  of  the  party,  to  whom  de- 
.  ^       fault  in  any  of  the  essential  duties  of  married  life  is  fairly  im- 
putable.   Among  the  most  essential  of  those  duties  is  conju- 
gal society ;  both  in  being  stipulated  for  in  contracting  the 
relation  of  man  and  wife,  and  as  a  wholesome  restraint  upon 
and  an  effective  protection  against  those  passions  and  weak- 
nesses, to  which  both  sexes  are  in  some  degree  subject. 
When,  therefore,  a  divorce  is  sought,  for  a  cause  superven- 
ing separation,  it  must  be  enquired,  whether  that  cause  prob- 
ably grew  out  of  the  separation,  and  whether  the  separation 
was  the  act,  and,  so,  the  fault  of  both  the  parties,  or  of  one 
*       of  them,  and  which. 

Applying  these  principles  to  the  case  before  us,  the  deci- 
sion must  be  against  the  plaintiff. 

It  is  true  the  Jury  have  said  that  the  wife  separated  herself 
from  her  husband,  and  have  exonerated  him  from  the  impu- 
tation of  connivance  ;  and  it  must  be  granted  thereupon,  that 
prima  facie  it  is  to  be  taken,  that  upon  the  wife  rests  the 
fault  of  the  separation^  as  well  as  that  of  her  subsequent  in- 
continence.   But  upon  the  whole  record  that  effect  cannot 
be  given  to  the  finding  of  the  Jury,  because  it  is  inconsistent 
with  the  facts,  pleaded  in  the  libel,  or  otherwise  admitted  by 
the  plaintiff  on  the  record.    The  Statute,  indeed,  requires  all 
the  material  facts,  charged  in  the  libel,  to  be  submitted  to  li 
Jury,  upon  whose  verdict,  and  not  otherwise,  the  Court  is  to 
decree.    Rer.  Stat.  c.  39,  s.  B.    But  that  obviously  nieansf 
those  facts,  upon  vvhich  the  plaintiff  founds  his  or  her  right 
to  a  divorce.     The  purpose  is  to  prevent  collusion  between 
the  parties  ;  and  hence  a  divorce  is  not  to  be  granted  upon 
facts  admitted  in  the  pleadings  or  on  the  trial,  but  only  on 
facts  pleaded,  proved,  and  found  by  a  Jury.    But,  although 
a  divorce  can  never  be  granted  on  such  admissions,  yet  it  is 
quite  clear  that  it  may  and  must  be  refused  upon  the  ground 
of  the  admission,  by  the  parly  applying  for  it,  of  such  facts 
tts  legally  bar  the  application.    It  is  a  general  rnle  that  a 
party  is  concluded  by  the  statement  of  his  own  pleadings  ; 
6nd,  therefore,  that  a  verdict  contradictory  to  them  is  nought. 
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9ut,  as  the  Legislature  leans  against  di^oroes,  the  Statute  has  D«cemW 


1841. 


introduced  an  exception  to  that  rule  thus  far,  namely,  that 
admissions  shall  not  authorize  a  decree  for  a  divorce.  The  Mos« 
same  reason  readers  the  general  rule  applicable,  and  mih  ^ 
peculiar  force,  to  admissions  by  the  plaintiff  of  facts  adverse 
to  the  divorce  sought ;  and,  therefore,  it  is  to  be  seen,  how 
far  the  fects  found  by  the  Jury  are  consistent  with  those  stat- 
ed or  admitted  by  the  petitioner.  We  think,  notwithstanding 
the  verdict,  that  in  this  case  it  is  established  by  the  admissions 
of  the  plaintiff,  that  the  separation  was  not  the  act  of  the  wife 
merely  and  exclusively,  or  even  principally  her  fault ;  but 
that  it  was  contemplated,  desired,  and  intended  by  the  hus- 
band, and  was  chiefly  his  act,  and  without  any  sufficient 
cause  as  yet  made  apparent. 

The  libel  states  explicitly,  that  upon  the  birth  of  the  se- 
cond child,  (with  which  the  defendant  was  pregnant  at  her 
marriage,)  the  husband  told  his  wife  <<  that  from  thenceforth 
he  would  never  receive  her  as  his  wife,"  and  this  repudia- 
tion was  founded  entirely  upon  the  declaration  he  then  made, 
that  he  was  not  the  father  of  the  child.  Upon  that  point  a 
controversy  existed  between  them  ;  he  denying,  and  she  af- 
firming, that  the  child  was  his.  The  result  of  that  contro- 
versy was  that  he  abjured  the  connection  in  the  terms  just 
mentioned;  and  "upon  that  infoTmation^.the  wife,  as  soon 
as  she  was  able,  left  her  husband's  house.  What  else  did 
the  husband  expect  or  wish  ?  Their  circumstances  were 
narrow  and  rendered  their  joint  labor  needful  for  their  sup- 
port and  that  of  their  children.  Wlien  people  are  in  that  con- 
dition, and  the  wife  is  charged  by  the  husband  with  prosti- 
tution, and  imposing  on  him  a  spurious  issue,  and  is  told  by 
him  that  he  will  never  receive  her  as  a  wife,  what  else  is  she 
to  understand,  but  that  they  cannot  have  the  same  home,  and 
that  she  must  leave  her  husband's  house  and  seek  a  home 
elsewhere  ?  This  defendant  says  that  she  did  so  understand 
the  petitioner ;  for  the  answer  states  that  "  he  drove  her  from 
his  house."  It  seems  to  us  that  she  understood  him  correct- 
ly. For,  besides  the  plain  sense  of  his  language,  there  are 
the  facts,  that  he  made  no  effort  to  detain  her  in  tlie  first  iq- 
stance,  or  to  induce  her  return,  although  it  is  not  intinoated 
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December  in  the  libel,  that  her  departure  was  unknown  to  him,  or  her 

.. L.  place  of  retteat  concealed  from  him.    Indeed,  it  is  not  unna- 

Mobs  tural,  if  he  really  believed  she  was  the  wanton  he  alle8:ed, 
j^J^  that  he  should  desire  to  be  freed  from  her  society  and  relieved 
from  her  maintenance.  The  libel  states  as  a  fact  that  the 
plaintiff  was  not  the  father  of  the  child ;  and  thus  states  it  as 
an  excuse  for  the  harsh  sentence  pronounced  on  the  wife 
immediately  after  her  confinement.  The  very  manner  and 
occasion  of  bringing  that  matter  forward  afford,  therefore,  the 
true  interpretation  of  the  plaintiff's  language  to  his  wife. 
They  shew  his  wish  to  get  clear  of  her  society  and  to  drive 
her  from  his  house,  If,  indeed,  the  plaintiff  had  informed  us 
of  the  circumstances,  which  established  beyond  a  doubt  in 
his  mind,  that  he  was  noit  the  father  of  the  child,  and  had 
shown  their  existence  by  proof,  there  might  be  some  plausible 
ground  to  palliate,  to  some  extent,  the  act  of  expelling  his 
wife  from  his  dwelling.  But  we  need  not  consider  the  effect 
of  such  proof ;  for  the  cose  is  utterly  destitute  of  evidence  on 
the  point,  and  an  issue  on  it  was  not  even  asked  for.  There- 
fore, we  are  obliged  to  say,  that  in  any  legale  or  just  sense  it 
'  cannot  be  held,  that  the  wife  separated  herself  from  her  hus. 
band,  for  that  implies  that  it  was  without  his  concurrence, 
or,  at  least,  not  at  his  instigation  or  command.  And  we  must 
further  say,  that,  without  proof  to  the  contrary,  the  legal  pre- 
sumptions pf  innocence  on  the  part  of  the  wife,  and  of  the  le- 
gitimacy of  a  child  born  in  wedlock  must  stand,  and  repel 
that  part  of  the  accusation  against  the  defendant. 

As  the  Court  must  take  the  case^  then,  it  is,  that  the  plain- 
tiff, withojut  any  reasonable  cause,  forced  his  wife  to  leave 
his  house,  and  to  leave  it  with  a  character  tainted  by  the  un- 
happy connection,  to  which  he  had  seduced  her  before  the 
marriage,  and  pow  unjustly  ruined  by  his  own  false  charge 
fit  infidelity  to  him ;  and  that  he  then  left  the  State  for  a  year, 
mthout  making  any  provision  for  her,  and  without  her  hav- 
ing, as  far  as  appears,  any  friends  to  whom  she  might  look- 
for  support  or  shelter,  but  obliged  to  gain  a  subsistence  for 
herself  and  her  children  in  the  best  way  she  could.  In  such 
a  case,  might  not  the  husband,  on  his  return,  expect  to  find 
that  a  woman,  thus  seduced,  traduced;  degraded,  destitute. 
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and  abandoned,  had  yielded  to  temptations,  to  which,  in  her  December 
weakness  and  necessity  he  had  been  the  occasion  of  expos-  *    , 

ing  her  ? 

We  think,  therefore,  that  immoral  and  criminal  as  the  con- 
duct of  the  wife  has  been,  it  furnishes  no  sufficient  ground 
to  dissolve  the  marriage.  The  husband  also  wants  merits. 
By  his  own  unfounded  accusation  and  cruel  expulsion  of  his 
wife  from  his  roof,  he,  probably,  may  have  caused  the  "  cri^ 
minal  fact,"  which  forms  the  gravamen  of  the  libel. 

The  decree  must  be  affirmed  with  costs. 

Per  Curiam.  Decree  dismissing  the  Petition 

affirmed  with  costs. 


MARY  ROWLAND'S  ADMINISTRATOR  v#  JOEL  ROWLAND. 

In  a  civil  suit  against  several  persons,  who  have  a  joint  interest,  tb«  de- 
claration of  one  as  to  a  fact  within  his  own  knowledge,  is  evidence  a^ 
gainst  the' others  as  well  as  himself. 

Bat  where  a  sait,  as  for  instance,  au  action  of  detinae,  is  brooght  against 
one  for  certain  specific  property,  the  declarations  of  another  person, 
who  holds  other  property  under  xhe  same  title,  cannot  be  introdaced  to 
impugn  the  title  of  the  defendant.  He  may  be  examined  as  a  witness 
in  the  cause. 

Where  there  is  no  evidence  to  establish  a  fact,  the  Judge  has  a  right  so 
to  instruct  the  jury. 

This  was  an  action  of  detinue  to  recoTer  a  negro  named 
John,  tried  at  the  Fall  Term,  1841,  of  Montgomery  Superior 
Court  of  Law,  before  his  Honor  Judge  Pearson.  The  plain- 
tiff, in  submission  to  the  opinion  of  the  presiding  Judge,  hav- 
ing suffered  a  nonsuit,  appealed  to  the  Supreme  CourL  The 
case,  as  sent  up,  contained  all  the  evidence  offered  on  the  tri* 
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December  al,  but  it  is  unnecessary  to  insert  it  here,  as  the  opinion  d«li7. 
^  ^^'    eyed  in  this  court  contains  all  the  material  part. 


Rowland 


J^  Barringer^  for  the  plaintiff. 

Mendenhall  for  the  defendant. 


Daniel,  J.    This  is  an  action  of  detinue  to  recoy0r  a 
elave  by  the  name  of  John.      The  defendant  offered  in  evi- 
dence a  bill  of  sale  ior  the  said  slav^  from  his  mother  (the 
plaintiffs'  intestate)  to  himself    The  plaintiffs  contended  that 
their  intestate  was  non  compos  mentis,  at  the  time  the  said 
deed  was  executed,  or  that  the  same  was  obtained  from  her 
by  fraudulent  practices.    In  the  progress  of  the  trial  the  plain- 
tiffs offered  to  prove  the  declarations  of  one  Cagle,  who  had 
married  the  grand-daughter  of  the  intestate,  and  who  had  ob- 
tained from  her  a  bill  of  sale  for  four  other  slaves,  which 
deed  bore  even  date  with  that  executed  to  the  defendant. — 
This  evidence  was  rejected  by  the  Court.     And  we  think  it 
was  properly  rejected.      In  a  civil  suit  against  several  per- 
sons, who  are  proved  to  have  a  joint  interest  in  the  decision, 
a  declaration  made  by  one  of  those  persons,  concerning  a 
material  fact  within  his  own  knowledge,  is  evidence  against 
him  and  against  all  who  are  parties  with  him  to  the  suit. — 
Philips  on  Ev.  73.      11  East  589.    Lucas  v  Be  la  Cour,  1 
Maule  <fc  Sel.  249.     This  rule  has  been  extended  in  actions, 
so  far  as  to  admit  the  declarations  of  one  partner,  to  be  evi- 
dence against  another,  concerning  joint  contracts  and  their 
joint  interest,  although  the  person  who  makes  such  declara- 
tions is  not  a  party  to  the  suit;  it  is  received  as  an  admission 
against  those,  who  are  as  one  person  with  him  in  interest. — 
Phillips  73.    Wood  v  Braddick,  1  Taunt.  104.    The  above 
is  the  rule  respecting  admissions  in  the  case  of  joint  contractsi 
or  where  several  persons  have  one  and  the  same  interest  in 
the  subject  matter.    But  the  same  rule  cannot  be  applied  in 
actions  of  trespass  or  to  criminal  proceedings.      Gagle  did 
not  have  one  and  the  same  interest  with  the  defendant  in  the 
subject  matter  of  this  action,  which  only  related  to  the  title  to 
the  slave  John.    There  was  nothing  to  prevent  Cagle  from 
being  called  and  examined  as  a  witness  in  the  cause. 
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Secondly.    After  a  great  deal  of  testimony  had  been  re-  December 


ceived  on  the  part  of  the  plaintiff  and  the  defendant,  the 
defendant's  counsel  said  he  would  still  proceed  and  examine 
other  witnesses.  The  Court  intimated  "that  it  was  unne- 
cessary to  call  other  witnesses,  for,  in  the  opinion]  of  the 
Court,  the  evidence  already  offered,  taking  it  to  be  true, 
would  not  justify  the  jury  in  coming  to  the  conclusion,  eith- 
er that  there  was  a  want  of  mental  capacity  in  Mrs.  Row- 
land at  the  time  she  executed  the  deed,  or  that  such  undue 
influence  had  been  used  as  would  avoid  the  deed.  We  have 
examined  the  testimony,  which  had  been  given  in  before  the 
Judge  made  the  above  remarks,  and  we  must  say  that  it  ex- 
hibited no  evidence  of  mental  incapacity  in  Mrs.  Rowland, 
at  the  time  she  executed  the  deed  to  the  defendant;  nor  does 
it  contain  any  evidence  of  a  fraudulent  contrivance  to  obtain 
the  same.  We  think  that  the  remarks  of  the  Judge  went  no 
farther  than  to  intimate,  that  there  was  no  evidence  to  sup- 
port the  allegations  made  by  the  plaintiffs,  and  thus  far  it  was 
not  erroneous  in  him  to  go.  The  judgment  must  be  affirmed. 

Per  Curiam.  Judgment  affirmed. 


1841. 


JOHN  E.  FORTESCUE  «#  PELEG  SPENCER,  AND 
THE  SAME  «t  THE  SAME. 

Where  A  owes  B  a  debt  by  note  of  upwards  of  one  hundred  dollars  and 
in  liea  thereof  gives  B  several  notes  of  less  than  one  hundred 
doHarst  so  that  judgments  may  be  taken  on  them  before  a  justiee  of 
the  peace;  this  is  not,  either  in  fraud  or  evasion  of  the  Statate,  prescri- 
bing the  jurisdiction  of  justices  of  the  peace  out  of  court. 

These  were  appeals  from  the  judgments  of  the  Superior 
Court  of  Hyde  County  at  Fall  Term,  1841,  his  Honor  Judge 
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December  SETTtE  presiding.     The  facts  were  these:    The  defendant 

l_  was  indebted  to  the  plaintiff  in  the  sum  of  $14S  42  due  by, 

Fortescoe  bond,  and  on  the  26th  of  May,  1840,  in  satisfaction  of  that 
»  ^  bbnd,  he  gave  to  the  plaintiff  two  other  bonds  in  the  sum  of 
$74  21  each,  payable  immediately.  These  two  bonds  were 
given  and  accepted  by  the  parties,  respectively,  with  the  view 
that  judgments  might  be  taken  thereon  before  a  justice  of  the 
peace;  and,  accordingly,  oa  the  same  day  the  defendant  ac- 
cepted the  service  of  two  warrants,  issued  on  the  bonds,  and 
confessed  judgment  in  each  case  for  $74  21.  Those  judg- 
ments having  become  dormant,  the  plaintiff  issued  a  new 
warrant  on  each  of  them  and  obtained  judgment  thereon  be- 
fore a  justice  of  the  peace;  from  which  the  defendant  appeal, 
ed  to  the  County  Court.  He  there  pleaded  in  each  that 
there  was  no  such  former  judgment  as  that  alleged  in  the 
warrant;  and  on  the  issue  joined  thereon  there  was  a  trial 
and  judgment  in  that  Court,  from  which  the  defendant  again 
appealed  to  the  Superior  Court.  On  the  trial  in  the  latter 
Court  it  was  objected,  that  the  transaction  was  in  fraud  and 
evasion  of  the  Statute,  which  confers^  jurisdiction  on  a  single 
justice  of  the  peace  o\it  of  Court,  and,  therefore;  that  the 
judgments  first  given,  and  on  which  the  present  warrants 
are  founded,  were  void  and  the  plaintiff  could  not  recover. — 
But  notwithstanding  the  objection  the  Court  directed  the  jury 
to  find  for  the  plaintiff  upon  the  issue,  which  was  done. 
From  the  judgment  thereon,  the  defendant  appealed  to  this 
Court. 

J.  H,  Bryan  for  the  plaintiff. 
No  counsel  for  the  defendant. 

RtjpFiN,  C.  J.  There  eanftot  be  the  ledst  question  that 
the  ruling  of  his  Honor  is  right.  There  is  no  foundation  at 
all  for  saying,  that  the  parties  acted  in  fraud  of  the  law. 
Were  a  creditor,  whose  debt  exceeded  the  sum  of  which  a 
magistrate  had  jurisdiction,  to  remit  a  pnrt  oi  it  by  acknow- 
ledging a  fictitious  payment,  for  the  purpose  of  taking  advan- 
tage of  his  debtor,  and  obtaining  a  speedier  judgment,  there 
might  be  ground  for  this  objection^  if  made  in  apt  time.    But 
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what  was  done  here  was  the  act  of  the  parties,  and  consisted  December 

of  nothing  more  ihaa  the  giving  of  new  securities  for  a  just |__ 

debt.  Whether  that  was  effected  by  giving  one  bond  for  se-  Fortescue 
veral  before  existing,  or  by  giving  several  for  aliquot  parts  of  ^  ^ 
a  debt  before  due  on  one  bond,  is  not  material.  It  oppresses 
no  person  and  evades  no  taw,  although  in  the  former  case 
jurisdicti6n  is  given  to  a  Court  of  Record  and  that  of  a  Jus- 
tice of  the  Peace  ousted,  and  in  the  latter  the  magistrate  ac- 
quires jurisdiction.  It  may  have  been  at  the  instance  of  the 
defendant  himself  and  for  his  benefit,  as  the  costs  would  be 
less.  Besides,  if  valid  at  all,  the  objection  should  have  been 
directly  taken  in  the  first  suit  and  not  collaterally,  as  in  this 
case,  in  an  action  on  the  judgment 

Per  Curiam.  Judgment  affinmd. 
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ROBEKT  McNAMARA  vt  JOHN  KERNS  et  al. 

December  The  Act  of  Assembly  (Rev.  Stat.  c.  89,  s.  24,)  authorizing  the  Wardens 
1841.         of  the  Poor  to  seize  amy  horses,  cattle,  hogs,  or  sheep,  belonging  to  a 
dlave  is  not  unconstitutiona]. 

The  Wardens  may  exercise  this  power  either  in  person  or  by  »  precept 
or  authority  directed  to  another. 

Such  a  precept  or  authority  directed  to  "any  constable  of  a  County," 
without  specifying  his  name,  will  justify  the  constable  who  executes 
it,  if  his  act  be  afterwards  ratified  by  the  Wardens. 

It  is  not  necessary  that  to  such  an  authorrty  or  precept  the  Wardens 
should  sign  their  names  as  Wardens,  it  in  fact  they  were  so. 

By  the  phtase  '*  cattle,  hogs,  &c,  belonging  to  slaves,*'  the  Statute  means 
such  cattle,  hogs,  &c.  as  the  master  permits  the  slave  to  raise  for  his 
own  use,  and  to  exercise  acts  of  dominion  and  ownership  over,  as  if 
they  were  his  own. 

Although  defendants  in  an  action  of  trespass  sever  in  their  pleas,  yet 
where  there  is  but  one  judgment  in  their  favor,  as  "  that  they  go  with- 
out day,"  they  shall  recover  but  one  set  of  costs. 

The  case  of  Stockatile  v  Shufford^  Conf.  Rep.  556,  cited. 

This  was  an  action  of  Trespass  tried  at  Fall  Term,  1841, 
of  Rowan  Superior  Court  of  Law,  before  his  Honor  Judge 
Bailey,  in  which  judgment  was  rendered  for  the  defendants, 
and  the  plaintiff  appealed  to  the  Supreme  Court.  The  ac- 
tion? was  brought  to  recover  the  value  of  nine  hogs,  which 
the  plaintiff  claimed  as  his  and  which  were  taken  by  the  de- 
fendants. The  facts  were  that  the  plaintiff  was  a  farmer, 
and  had  several  negroes  upon  his  farm,  who  were  permitted 
to  raise  hogs  for  themselves.  The  negroes  had  the  hogs  in 
pens,  within  sight  of  the  dwelling  house  of  the  plaintiff,  and 
the  plaintiff  said  that  they  were  the  negroes'  hogs,  that  what 
was  theirs  was  his,  and  that  he  claimed  them  as  his  and  for- 
bade their  being  taken  by  the  defendants.  It  was  furthermore 
in  proof  that  a  paper  writing  purporting  to  be  a  warrant; 
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signed  by  five  persons,  all  of  whom  were  Wardens  of  theDeeembec 
Poor,  and  some  of  whom  were  Justices  of  the  Peace  of  Rowan    ^  ^  * 


County,  was  directed  to  the  ^'constables,  d&c."  of  said  County,  McNamuft 
and  placed  in  the  hands  of  the  defendant,  Daniel  Kerns,  one       ^ 
of  the  constables  of  the  said  County,  to  be  executed.    The 
paper  writing  is  as  follows,  viz : 

State  of  North  Carolina,  Rowan  County. 
To  the  Constables  or  Sheriff  or  other  officers  of  Rowan 
County. 

Whereas  by  and  from  information  of  John  Kerns,  planter, 
to  the  Wardens  of  the  Poor  of  said  County,  that  the  slaves  of 
Robert  McNamara,  and  also  the  slaves  of  Charles  L.  Tor- 
reuce,  do,  against  the  Statute,  and  to  the  abuse  of  the  rights 
thereby  secured  to  the  citizens  of  Rowan  County,  raise,  keep, 
and  mark  hogs  as  their  own  right  and  property :  These  are 
therefore  to  command  you,  in  the  name  of  the  jState  of  North 
Carolina,  to  take  and  seize  upon  the  property  of  hogs  owned 
by  said  negroes,  and  bring  them  to  the  Wardens  of  the  Poor 
of  said  County,  to  be  disposed  of  according  to  Act  of  Assem- 
bly. Given  under  our  hands  and  seals  at  Salisbury,  the  3d 
day  of  November,  1840. 

Will.  Barber,  J.  P.     [l.  s.] 
Isaac  Burns,  J.  P,    [l.  s.] 

J.  C.  McCoNNAUGHEV,  J.  P. 

Jno.  Caughenour,    ;    -~    j 
Daniel  H- Cress,    \   Wardens. 

Summon  for  Witnesses 
John  Willis, 
James  Rush. 

The  hogs  were  taken  by  the  defendants,  one  of  whom  was 
a  Warden  of  the  Poor,  by  virtue  of  said  warrant,  without  any 
other  notice  to  the  defendant.  And  they  justified  the  taking 
under  an  Act  of  Assembly,  authorizing  the  Wardens  of  the 
Poor  to  seize  hogs  that  shall  belong  to  any  slave,  or  be  in  any 
slave's  mark  in  this  State,  and  sell  the  same,  the  amount 
made  by  such  sale  to  be  applied  by^them  one  half  to  the  sup- 
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December  port  of  the  poor  of  the  County  and  the  other  half  to  the  in. 

_^^^  former. 

IfcNamara  The  plaintiff  insisted  in  the  first  place  that  the  hogs  be- 
„  ^  longed  to  him  and  not  to  the  negroes  ;  and  secondly,  if  they 
were  the  bogs  of  the  negroes,  that  the  Wardens  had  no  right 
to  seize  the  hogs  in  the  way  they  did,  and  furthermore  that 
the  Act  of  Assembly  was  unconstitutional  and  void.  His 
Honor,  after  explaining  to  the  Jury  the  object  of  the  Act  of 
Assembly,  and  the  mischief  which  it  was  intended  to  remedy, 
instructed  them  that  if  the  plaintiff  permitted  his  slaves  to 
raise  hogs  for  themselves  for  their  own  use  and  benefit,  and 
not  for  the  use  of  the  master,  although  the  property  in 
the  hogs  would  be  in  the  master,  that  was  the  mischief 
contemplated  by  the  makers  of  the  Act  of  Assembly;  and 
that  the  Wardens  of  the  Poor  would  be  authorized  to  seize 
and  sell  the  same ;  and  that  the  Act  of  Assembly  was  consti- 
tutioiMil.  A  verdict  was  returned  for  the  defendants,  and 
judgment  beiog  rendered  thereon  for  the  defendants,  and  al- 
so that  each  defendant  should  ^cover  his  /several  costs  from 
the  plaintiff,  allowing  to  each  defendant  An  attorney's  fee^ 
Ihe  plaintiff  appealed. 

Badger  for  the  plaintiff. 
Barringer  for  the  defendants. 

Daniel,  J.     The  defendants  justify  the  trespass  under 
the  written  authority,  signed  by  five  of  the  Wardens,  and  set 
forth  in  the  case.     Firsts  it  was  insisted  for  the  plaintiff  that 
the  Act  (Rev.  Stat.  c.  89,  s.  24,)  was  unconstitutional.     This 
J  ground  is  abandoned  here,  and  we  think  correctly,  as  the 

plaintiff,  on  the  seizure,  might  have  had  his  writ  of  Replevin 
and  tried  the  validity  of  the  taking,  before  a  Court  and  Jury, 
according  to  the  course  of  the  common  law ;  for  replevin  lies 
to  recover  the  possession  of  goods  and  chattels  unlawfully  or 
wrongfully  taken.  Com.  Dig.  Replevin.  Bui.  N.  P.  52  — 
Shannon  v  Shannon^  1  Sch.  <fc  Lef.  324.  Leigh's  N.  P. 
1323.  Secondly^  the  plaintiff  contends  that  the  hogs  were 
his  property,  and  not  the  property  of  the  slaves.  It  is  true 
that  the  title  to  the  hogs  was  in  the  master  until  the  seizure 
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and  sale  for  the  forfeiture,  and  then  the  title  was  changed  by  December 
force  of  the  Statute.    The  forfeiture  arose  in  consequence  of  * 

the  plaintiff  permitting  bis  slaves  to  raise  the  hogs  or  mark  McNamara 
them  in  their  mark,  and  exercise  acts  of  ownership  and  do-  ^ 
minion  over  them  as  if  they  were  their  own  ;  that  is  what 
the  Statute  means  by  the  words  '<  that  shall  belong  to  any 
slave.''  Thirdly,  it  is  said  that  the  written  authority,  under 
which  the  defendants  justiry,  is  not  signed  by  a  majority  of 
the  Wardens,  in  their  official  characters  as  Wardens.  The 
answer  is,  that  the  five  persons,  whose  names  are  signed  to 
the  writing,  were  Wardens  at  the  time,  and  they  bad  power  to 
act  in  the  business  as  Wardens,  and  they  had  no  authority  to 
intermeddle  as  Justices  of  the  Peace.  The  return  is  directed 
by  the  writing  to  be  made  to  the  Wardens,  and  not  to  any 
Justice  or  Justices  of  the  Peace.  The  circumstance  of  the 
letters  J.  P.  being  added  to  the  names  of  some  of  them  does 
not  affect  the  validity  of  the  authority,  given  in  that  mode  in  « 
which  by  law  they  had  a  right  to  exercise  it.  It  is  a  maxim 
of  law,  that  that  which  is  right  and  useful  shall  not  be  de« 
stroyed  or  vacated  by  that  which  is  useless.  Fourthly y  it  is 
admitted  that  the  Wardens,  or  a  majority  of  them,  might  have 
taken  the  hogs,  as  it  appears  that  there  was  a  regular  infor- 
mer; but  it  is  denied  that  they  had  any  judicial  powers  to 
issue  process  to  the  ministerial  officers  of  the  County,  or  to 
any  other  persons,  lo  have  the  hogs  seized.  We  however 
understand,  that  it  is  a  rule  of  law,  that  an  authority  is  to  be 
so  construed  as  to  include  all  necessary  and  usual  means-  of 
executing  it  with  effect,  2  H.  Black.  618.  We  therefore  think 
that  the  defendants  could  justify  under  the  said  order  or  li- 
cence of  the  Wardens,  in  the  same  manner  that  a  person  can 
justify  a  trespass  on  land  by  the  order  or  licence  of  the  own- 
er. The  case  of  Rex  v  Croke,  Cowp.  Rep,  26,  does  not  mi- 
litate against  this  opinion,  for  that  case  only  decides  that  the 
proceedings  of  a  court  of  limited  jurisdiction  must  show  upon 
their  face,  that  the  court  acted  within  the  sphere  of  its  powers. 
Fifthly ,  it  is  contended  that  the  authority  is  defective  and 
void,  inasmuch  as  it  is  not  given  to  the  defendants,  or  either 
of  them,  by  his  and  their  christian  and  surnames.  The  war- 
rant is  directed  "  to  the  constables  or  Sheriff;  or  other  officers 
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December  of  Rowan  County."    The  Sheriff  had  nothing  to  do  with  it. 
Could  Kerns,  one  of  a  general  class  of  persons,  (viz.  "  con- 

McNamtrt stables,")  be  permitted  to  aver  that  he  was  a  constable,  and 
Kems  ®^®^"^®  ^^  power  alone  ?  We  think  we  are  not  driven  to 
the  necessity  of  deciding  this  point  of  law,  as  all  the  War- 
dens who  signed  the  paper,  as  well  as  Kerns  the  constable » 
and  those  who  were  with  him  at  the  seizure,  are  sued  as  de- 
fendants. And  the  seizure  was  subsequently  assented  to  and 
ratified  by  the  said  Wardens,  which  we  think  cured  any  ir- 
regularity, if  there  was  any,  in  the  mode  of  its  execution. 
Sixthly^  the  defendants  had  a  right  to  sever  in  their  pleas. 
1  Chit.  Plend.  596.  But  if  ail  of  the  several  issues  had  been 
found  for  the'plaintiff,  the  Jury  must  have  assessed  the  dam- 
ages entire  against  all  the  defendants,  and  there  would  have 
been  but  one  judgment  and  one  set  of  costs  for  the  plaintiff. 
Will  the  verdicts  in  tavor  of  all  the  defendants,  upon  all  of 
the  several  issues,  subject  the  plaintiff  to  more  than  one  set 
of  costs  ?  We  think  not,  because  there  are  not  several  judg- 
ments upon  each  issue,  but  one  judgment  reciting  the  several 
verdicts,  and  concluding  that  all  the  defendants  go  without 
day.  The  case  therefore  does  not  come  within  the  rule  laid 
down  in  the  case  of  Stockstile  v  iShufford,  Conf.  Rep.  5B6. 
The  judgment  is  affirmed  except  so  much  of  it  as  gives  a 
separate  set  of  costs  to  each  of  the  defendants,  and  that  por- 
tion of  it  is  reversed  with  costs  to  the  plaintiff  in  this  Court. 

Per  CfjRXAM*  Judgment  accordingly. 
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CHARLES  L.  TORRENCE  m  JOHN  KERNS  et«l. 

This  was  nn  appeal  from  the  judgment  of  Rowan  Superior  I>w««^« 
Court,  at  Fall  Term,  1841,  and  the  case  is  precisely  the  * 

same  as  that  of  McNamara  v  Kerns  above  reported. 

Badger  for  the  plaintiff. 
Barringer  for  the  defendant. 

Per  Curiam.  This  case  is  governed  by  that  of  McNamara 
V  the  sanoe  defendants.  There  must  therefoie  be  the  same 
judgment  in  it. 

Judgment  aecordingly. 
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JOHN  GRIFFITH,  GoardiaD,  &c. 
SAMUEL  BYRD,  Administrator,  &c. 

December  On  petitions  for  distributive  shares,  which  are  in  the  natore  of  proceed- 
1841.        ing8  in  Equity,  an  appeal  for  costs  only  will  not  be  entertained,  except 
under  very  peculiar  circumstances. 
'Where  the  puardian  of  an  infant  distribntee  sued  tbeadministrator  of  the 
estate  the  very  day  he  was  appointed  guardian,  and  without  any  de- 
mand upon  the  administrator,  and  the  administrator  was  guilty  of  no 
default,  but  promptly  rendered  an  account,  which  Vas  found  to  be  cor- 
rect, held  that  the  Guardian  should  pay  the  costs  of  the  suit. 
The  case  of  Bydet  y  Janes,  3  Hawks.  24,  cited  and  approved. 

This  was  an  appeal  from  the  decree  of  the  Superior  Court 
of  Law  of  Yancy  County,  at  Fall  Term,  1841,  his  Honor 
Judge  Manly  presiding,  on  a  petition  for  a  distributive  share 
of  the  estate  of  George  Byrd,  deceased.  George  Byrd  died 
in  1825,  leaving  surviving  him  a  widow  and  nine  children, 
and  also  six  grandchildren,  who  were  the  children  of  Ann 
GriMth,  a  deceased  daughter  of  the  intestate.  Of  those  grand- 
children four  were  infants  in  1839,  and  for  them  the  County 
Court  then  appointed  a  guardian  ;  and  he,  on  the  day  of  his 
appointment,  and  without  any  communication  with  or  no- 

'  tice  to  the  administrator,  filed  tlie  present  petition  in  the 
County  Court  in  behalf  of  his  ward  tor  an  account  of  the  per- 
sonal estate  of  the  intestate,  George  Byrd,  and  payment  of 
the  shares  of  the  four  infants.  The  defendant  answered  and 
showed  a  balance  in  favor  of  the  estate  of  $^11  75,  due  in 
December,  1826,  of  which  one  eleventh  part,  or  the  sum  of 
$19  25,  belonged  to  Mrs.  Griffith's  children.  The  answer 
states  that  the  defendant  had  always  been  ready  to  pay  the 

'  shares  of  the  said  sum  ot  $19  25,  to  which  the  four  infants 
were  entitled,  but  could  not  do  so,  for  the  reason  that  no 
guardian  had  been  previously  appointed  for  either  of  them  ; 
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.  and  theiefore  the  defendant  submits  whether  he  ought  to  pay  i^eoember 
interest.    In  the  County  Court  there  was  a  decree  against     ^  ^^' 
the  defendant  for  $26  83i,  from  which  the  guardian  appeal-    Griffith 
ed.    Upon  a  reference  in  the  Superior  Court^  a  report  was        ^ 
made  in  exact  accordance  with  the  answer,  except  only  that 
theclerk  charged  the  defendant  interest  while  the  money  lay  in 
his  hands.    That  made  the  share  of  all  the  children  of  Ana 
Griffith  amount,  on  the  11th  day  of  October,  1841,  to  $35  96. 
Neitherparty  excepted  to  the  report,  and  it  was  confirmed ; 
and  a  decree  thereupon  made  that  the  defendant  pay  to  the 
guardian  that  sum  of  $35  96,  but  that  the  guardian  should 
pay  the  costs  of  the  suit.    From  this  decree  the  guardian 
appealed  to  this  Court. 

Francis  fdv  the  plaintiff. 

No  counsel  for  the  defendants 

RvppiN,'  C:  J.  Petitions  for  distributive  shares  are  in  the 
nature  of  proceedings  in  Equity,  and  are  governed  as  to  the 
costs,  sts  well  as  other  matters,  by  the  principles  and  prac- 
tice of  the  Court  of  Equity^  Ryden  v  Jones^  3  Hawks,  24. 
In  general  it  is  the  lule  of  that  Court,  except  under  very  pe- 
culiar circumstances,  that  an  appeal  will  not  be  entertained 
for  costs  only.  2  Mad;  Eq.  577.  The  reason  is,  that  in 
Equity  costs  do  not,  as  of  strict  right,  follow  the  event  of  the 
cause,  but  are  given  in  the  discretion  of  the  Court,  accord- 
ing to  the  circumstances  and  conduct  of  the  parties  in  each 
case.  On  this  ground  alone^  the  decree  would  be  comfirm- 
ed  in  the  case  before  us. 

But,  besides,  this  case  very  fulIyeVinces  the  soundness  of  the 
principles,  on  which  costs  are  %\vex»  in  Equity;  and  that  the  de- 
cree here  was  a  very  proper  exercise  of  the  discretion  of  the 
Court.  The  defendant  is  an  administrator,  a  mere  trustee,  char- 
ged with  no  breach  of  trust  and  guilty  of  no  default  whatever^ 
He  interposed  no  obstacle  in  the  way  6f  the  plaintiffs.  He 
might  have  done  so  without  an  imputntion  in  this  case,  since 
the  petition  does  not  make  all  the  next  of  kin  of  the  intestate 
parties,  nor  even  the  two  adult  children  of  Mrs.  Byrd;  and  ri 
would  have  been  but  at  reasonable  precaution,  to  make  the 
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December  objection,  that  they  were  not  parties,  in  order  to  protect  the 
defendant  from  the  expense  and  trouble  of  accounting  a  sec- 
Griffith  ^^^  ^i™®  wi^^  those  persons.  But  the  defendant  waived  every 
▼^  thing  of  that  kind,  and,  without  delay,  rendered  an.  account, 
which  is  found  to  be  correct.  Under  such  circumstances, 
the  defendant  ought  not  to  be  made  to  pay  the  plaintiff's  costs 
nor  even  his  own;  but  ought  to  be  indemnified  for  his  neces- 
sary expenses.  Then  the  hasty  institution  by  the  guardian  of 
B  suit  so  entirely  needless,  in  the  first  instance,  and  the  pros- 
ecuting of  it  by  appeal  from  Court  to  Court,  for  distributive 
shares  so  very  small  as  these,  indicate,  altogether,  that  the 
guardian  sought  the  office  that  he  might  vex  the  defendant 
with  a  litigation,  which  he  thought  would  be  at  the  defend- 
ant's expense.  The  suit  seems  to  have  been  wantonly  brought 
and  vexatiously  pursued.  It  is  to  be  observed,  too,  that  the 
decree,  as  it  is,  does  injustice  to  the  defendant,  inasmuch  as 
it  makes  bim  pay  to  four  of  the  children  of  Ann  Griffith, 
what  was  found  to  belong  to  all  six.  This  we  cannot  now 
correct,  forasmuch  as  the  defendant  submitted  to  it.  But  it 
furnishes  another  reason  for  not  disturbing,  but  affirming 
the  decree  appealed  from;  which  is  done  accordingly  and 
with  costs  in  this  Court. 

Per  Curiam,  Decree  affirmed  with  costs. 
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DEN.  £X  DEM.  WILLIAM  P.  WAUGH  AND  RICHARD 
CUOATE  V9  WILLIAM  ANDREWS, 

Where,  in  an  action  of  Ejectment,  the  defendant  has  entered  a  disclaim-  December 
eras  to  a  part  of  the  land  described  in  the  plaintiffs'  declaration,  that     1841. 
part  is  not  within  the  issae  snbmitted  to  the  jury,  and  evidence  of  title 
to  it  is  therefore  irrelevant. 

Where  deeds,  records,  &c.  are  referred  to  and  make  a  necessary  part  of  the 
case  transmitted  to  the  Supreme  Court,  it  is  the  duty  of  the  appellant 
to  see  that  they  accompany  the  case.  Otherwise  the  Court  cannot  de- 
termine that  there  is  any  error  in  the  opinion  of  the  Court  below,  and 
the  judgment  will  of  course  be  affirmed. 

The  case  of  Stewart  y  Garland^  1  Ired.  470,  cited  and  approved. 

This  was  an  appeal  from  the  judgment  of  the  Superior 
Court  of  Law  of  Ashe  County,  at  the  Spring  Term,  1841,  his 
Honor  Judge  Manly  presiding.  The  following  is  the  case 
transmitted  to  the  Supreme  Court.  This  was  an  action  of 
ejectment,  wherein  both  parties  claimed  title  under  William 
Edwards  and  admitted  the  title  to  be  out  of  the  State.  As  ev- 
idence of  title,  the  lessors  of  the  plaintiff  introduced  certain 
records,  copies  of  which  are  hereunto  annexed,  and  then  at- 
tempted to  prove  that  the  land  was  set  up  by  the  Sheriff  of 
Ashe  and  sold  to  them  as  the  last  and  highest  bidder.  In  re- 
spect to  this  fact,  there  was  a  conflicting  testimony:  two  wit- 
nesses stating  that  they  thought  it  was  sold,  and  the  Sheriff 
and  several  others  stating  that  it  was  not  sold.  A  deed  from 
John  Gamble,  Sheriff,  was  also  exhibited,  a  copy  of  which  is 
made  a  part  of  the  case;  but  it  did  not  appear  that  it  included 
any  part  of  the  land  contained  in  the  declaration.  It  was  ad- 
mitted that  the  defendant  was  in  possession  at  the  time  of 
bringing  the  action. 

The  presiding  judge  instructed  the  Jury  that  the  plaintiff^* 
right  to  recover  depended  upon  whether  he  had  shewn  title 
to  the  premises — that  the  levies,  which  described  the  land 
as  <<One  hundred  acres  on  both  sides  of  Little  River"  and 
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Decembei  nothing  more,  were  insufficient  of  themselves  and  needed  aid 

[___from  parol  testimony  to  identify  the  land.     If  the  Jury  had 

Waugh  heard  testimony  to  satisfy  them  that  the  land  described  in  the 
.  .  ^  declaration  was  the  land  levied  upon,  then  the  levies  were 
*  sufficient.  With  respect  t9  the  other  levies,  the  Court  instruc- 
ted the  Jury,  that  in  law  they  were  sufficient,  provided  they 
were  satisfied  that  the  land  in  question  was  included  by  the 
description.  The  Court  further  instructed  the  Jury,  that  if 
the  levies  or  any  of  them  were  sufficient  under  the  rules  laid 
down,  they  would  proceed  to  enquire  whether  the  land  wa^ 
sold,  and  sold  to  the  lessors  of  the  plaintifi— that  if  the  She- 
riff, having  process  for  that  purpose,  set  up  the  land  and  sold 
it  to  them,  the  title  passed  and  they  should  find  for  the  plaintiff. 
But  if  the  land  bad  not  been  levied  on^  or,  being  levied  on, 
had  not  been  sold  to  the  plaintiff's  lessors,  they  would  find 
for  the  defendant. 

When  the  defendant  offered  John  Gamble  as  a  witness,  he 
was  objected  to  on  the  part  of  the  lessors  of  the  plaintifi,  on 
the  ground  that  he  had  joined  in  a  deed,  a  copy  of  which  is 
herewith  sent,  to  a  man  by  the  name  of  Woodruff,  and  Wood- 
ruff had  conveyed  to  the  defendant.  But  the  objection  was 
overruled  by  the  Court. 

In  the  progress  of  the  trial  the  lessors  of  the  plaintiff  were 
proceeding  to  shew  title  to  a  parcel  of  land  of  25  acres  con- 
tained in  their  declaration,  and  as  to  which  the  defendant  had 
heretofore  with  leave  of  the  Court  entered  of  record  a  dis- 
claimer.    But  the  evidence  was  stopped  by  the  Court. 

The  Jury  found  for  the  defendant,  and  from  the  judgment 
pronounced  thereon,  the  plaintiff  appealed. 

The  deeds  and  records  referred  to  in  the  case  were  not 
sent  up. 

No  counsel  appeared  for  the  plaintiff  in  this  Court. 
Boyden  and  Mendenhall  for  the  defendant. 

RuFFiN,  C.  J.  There  can  be  no  doubt  of  the  correctness 
of  the  ruling  of  his  Honor  respecting  the  tract  of  land  which 
the  defendant  disclaimed.  Being  disclaimed,  it  was  not 
within  the  issue  which  the  Jury  was  trying,  and  therefore 
evidence  of  the  title  to  it  was  irrelevant. 
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The  Court  is  also  obliged  to  affinn  the  judgment,  not  with- December 

standing  the  exceptions  of  the  plaintiff  to  the  other  matters,     ^^^^' 

which  occurred  at  the  trial.    In  the  first  place,  it  is  stated  in   Waogh 

the  record  as  a  fact,  that  it  did  not  appear  that  the  deed  from      7 

^Ddrews 
the  Sheriff  to  the  lessor  of  the  plaintiff  included  any  part  of 

the  liind  contained  in  the  declaration.  Of  course  it  is  indis- 
pensable that  the  plaintiff  should  show  that  his  deed  covers 
the  premises  claimed  by  him ;  and  if  he  does  not,  the  verdict 
was  properly  rendered  against  him  for  that  reason,  and  all 
errors  committed  by  the  Court  on  other  points  become  im- 
material. 

In  the  next  place,  however  erroneous  the  decisions  of  the 
Superior  Court  may  have  been  upon  the  other  points  stated 
in  the  record,  this  Court  finds  itself  unable  to  correct  or  even 
examine  then)^  The  case  states,  that  transcripts  of  certain 
records  were  read  in  evidence,  and  also  the  deed  of  the  She- 
riff to  the  lessor  of  the  plaintiff,  and  a  deed  from  Gamble  to 
Woodruff;  and  th^t  on  the  effect  of  those  documents  the  pre- 
siding Judge  deUve|:e4  his  opinions  as  set  forth,  and  that  the 
appellants  excepted  thereto.  The  case  has  not  set  out  th^ 
substance  or  contents  of  those  documents,  but  states  that 
copies  of  them  are  annexed  to  the  exception  as  part  thereof, 
when  in  fact  no  such  copies  are  annexed  orotherwise  appear 
in  the  record.  Thos,e  pjapers  are  absolutely  necessary  to 
enable  us  to  perceive,  whether  the  construction  placed  on 
them,  and  the  effect  givei)  to  fhem  on  the  trial  were,  in  our 
opinion,  proper  or  improper.  Indeed,  without  them  the  case 
is  not  intelligible,  and  it  cannot  be  seen  what  were  really  the 
points  that  were  decided.  It  is  the  duty  of  the  appellant  to 
make  out  a  case  of  error  in  the  record  ;  and,  unless  he  does, 
the  judgment  is  of  course  affirmed.  Sltivart  v  Garland,  1 
Ired.  470.  This  is  the  second  term  since  the  trial,  and,  as 
the  appellant  has  taken  no  steps  in  the  matter,  the  Court 
must,  on  the  motion  of  the  appellee,  decide  on  the  record,  as 
it  is,  that  the  judgment  be  affirmed. 

Per  Curiam.  Judgment  affirmed. 
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MARY  CLARY'S  ADMINISTRATORS  v$  JOHN  CLARY. 

ecember  A  witness,  who  has  had  opportnnities  of  knowing  and  obserring  a  per* 
1841.        son  whose  sanity  is  impeached,  maj  not  only  depose  to  the  faets  he 

knows,  but  may  also  give  his  opinion  or  belief  as  to  his  sanity  or  insanity, 
"  Improper  influence"  constitutes  nq  le^^al  objection  to  the  validity  of  a 

deed,  but  only  furnishes  a  ground  for  the  interposition  of  a  Court  of 

£quily.    It  is  otherwise  with  a  Will. 

/' 

This  was  an  action  of  Detinue  to.  recover  several  negroes, 
tried  before  his  Honor  Judge  Bailey,  at  the  Fall  Term^ 
1841,  of  Rowan  Superior  Court  of  Law,  when  judgment  was 
rendered  for  the  defendant.  On  the  trial  the  plaintiffs  prov- 
ed that  the  slaves  in  controversy  did  belong  to  their  intestate, 
Mary  Clary,  and  that  the  defendant  was  in  possession  and 
detained  them.  The  defendant  offered  in  evidence  a  paper 
writing,  purporting  to  be  a  deed  of  Mary  Clary,  giving  the 
negroes  to  him  in  trust  for  himself,  his  sisters  Nancy  and 
Margaret,  and  a  grand-son  of  the  said  Mary  Clary.  The 
plaintiff  insisted  that  at  the  time  of  the  execution  of  the  pa- 
per writing.  Mary  Clary  was  of  non-sane  memory,  and  that 
it  was  obtained  through  fraud.  Several  witnesses  were  ex- 
amined on  both  sides,  to  show  sanity  and  insanity  in  Mary 
Clary,  at  the  date  of  the  paper  writing,  and  several  physi. 
cians  called  upon  to  give  their  opinion,  whether  she  had  a 
sound  mind  or  otherwise.  The  plaintiffs  offered  in  evidence 
the  deposition  of  John  Beard.  When  the  plaintiffs'  counsel 
came  to  the  last  clause  of  this  deposition,  which  says,  "But 
deponent  was  impressed  with  the  belief  that  as  to  her  mental 
faculties  she  was  in  that  state  called  childish,"  and  proposed 
to  read  it  as  evidence,  the  defendant's  counsel  objected, 
saying  that  was  the  opinion  of  the  deponent,  and  could  not 
be  evidence.  The  Court  rejected  the  part  of  Beard's  deposi- 
tion objected  to. 

The  plaintiffs  likewise  introduced  a  witness,  by  whom,  he 
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stated,  he  expected  to  prove  that  Nancy,  the  sister  of  the  de-  December 

fendant,  and  one  of  the  cestui  que  trusts,  asked  the  witness '__ 

to  go  and  exercise  some  improper  influence  over  Mary  Clary    Clary 
in  obtaining  a  deed  for  the  property,  but  that  the  witness  did    ^jJL 
not  go  and  did  not  endeavor  to  exercise  such  influence.  The 
.  Court  rejected  this  evidence  as  improper. 

The  Court  instructed  the  Jury  that  the  sole  inquiry  they 
had  to  make  was,  whether  Mary  Clary,  at  the  date  of  the 
paper  writing  purporting  to  be  a  deed  of  gift  to  the  defendant) 
was  of  sound  mind,  and  whether  it  was  executed  by  her  as 
her  act  and  deed — ^that  it  was  not  sufficient  that  she  could 
answer  usual  and  familiar  questions,  but  they  roust  be  satis- 
fied that  she  had  a  capacity  at  that  time  to  make  a  disposi- 
tion of  her  property  with  understanding  and  reason.  The 
Jury  rendered  a  verdict  for  the  defendant,  and  judgment  be- 
ing given  pursuant  thereto,  the  plaintiffs  appealed. 

Boyden  and  Barringer  for  the  plaintifis. 
Badger  for  the  defendant. 

Gaston,  J.  The  first  opinion,  in  the  Court  below,  to  which 
exception  has  been  taken,  is  the  rejection  as  evidence  of  the  last 
clause  of  the  deposition  of  John  Beard,  wherein  the  deponent 
stated  "  that  he  was  impressed  with  the  belief  that,  as  to  her 
mental  faculties,  MaryOlary  was  in  the  state  called  childish." 
To  understand  the  import  of  this  feet  of  the  deposition,  it 
must  be  taken  in  connection  with  what  precedes  it.  The 
substance  of  the  entire  deposition  is,  that  the  witness  had  no 
acquaintance  with  Mary  Clary,  other  than  such  as  resulted 
from  one  occurrence ;  that  about  the  year  1826,  eleven  years 
before  the -execution  of  the  deed  in  dispute,  he  visited  her  at 
I3aniel  Clary's  house,  in  consequence  of  a  message  from  said 
Daniel,  and  for  the  purpose  of  writing  her  will ;  that  he  re- 
ceived her  directions  with  respect  to  the  disposition  of  her 
property,  and  wrote  the  will  according  to  these  directions ; 
that  he  did  not  attest  the  will,  but  left  it  to  be  attested  by 
others ;  that  at  this  time  she  appeared  to  him  to  be  in  good 
health,  but  he  thought  her  intellect  in  the  state  usually  term- 
ed childish.     The  objection  to  the  rejected  part  of  the  depo- 
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,         December  sitian  was,  for  that  it  gives  the  opinion  of  the  witness  updn 
^    •    the  state  of  Mary  Clary's  mind. 
'    CJary        It  is  certainly  the  general  rule  that  witnesses  shall  be  ex- 
^.^       amined  as  to  facts,  whereof  they  have  personal  knowledge, 
and  not  as  to  those,  in  regard  to  which  they  have  no  personal 
knowledge,  but  have  only  formed  an  opinou  or  belief.     But 
this  rule  necessarily  admits  of  exceptions.     There  are  facts, 
which  from  their  nature  exclude  all  direct  positive  proof,  be- 
cause they  are  imperceptible  by  the  senses,  and  o(  these  no 
proof  can  be  had  except  such  as  is  mediate  or  indirect.    No 
man  can  testify,  as  of  a  fact  within  his  knowledge,  to  the 
sanity  or  insanity  of  another.    Such  t  question,  when  it 
arises^  must  be  determined  by  other  than  direct  proof.    The 
precise  enquiry  then  is,  must  the  evidence  be  restricted  to 
the  proof  of  other  facts,  coming  within  the  knowledge  of  the 
witnesses,  and  from  which  the  Jury  may  draw  an  inference 
'  of  sanity  or  insanity — or  may  the  judgment  and  belief  of  the 

witnesses,  founded  on  opportunities  of  personal  observation, 
be  also  laid  before  the  Jury,  to  aid  thefn  in  forming  a  correct 
conclusion.     We  understand  that  this  is  a  matter,  on  whicti 
different  Judges  have  ruled  differently  dn  the  circuits,  and  it 
is  important  that  a  uniform  rule  should  be  settled  in  regard 
to  it.     l^he  point  was  not  deterniiined  in  Crowell  v  Kirk,  3 
Dev.  355.     Nor  are  we  aware  of  any  direct  and  authorita- 
tive decision,  which  supersedes  the  necessity  of  recurring  to 
general  principles  and  legal  analogies  to  ascertain  what  is 
I   right. 
X  .    V       j7    In  the  first  place,  it  seems  to  us  that  the  restriction  of  the  I 
A/"'  r  evidence  to  a  simple  narration  of  facts,  having  or  supposed  to 

C   have  a  bearing  on  the  question  of  capacity,  would,  if  practic- 
/  able,  shut  out  the  ordinary  means  of  obtaining  truth  ;  and,  if 
(     freed  from  this  objection,  cannot  in  practice  be  effectually  en- 
'\     forced.     The  sanity  or  insanity  of  an  individual  may  be  a. 
j    matter  notorious  and  without  doubt  in  a  neighborhood,  and\ 
\  yet  few,  if  any,  of  the  neighbors  may  be  able  to  lay  before 
/  the  Jury  distinct  facts,  that  would  enable  them  to  pronounce 
V  a  decision  thereon  with  reasonable  assurance  of  its  truth.    If  ( 
/the  witness  may  be  permitted  to  state  that  he  has  known  the  / 
lindividual  for  many  years  ;  has  repeatedly  conversed  with  ) 
\ 
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him  and  heard  odiers  converse  with  him :  that  the  witness 
had  noticed  that  in  these  conversations  he  was  incoherent 
and  silly ;  that  in  his  habits  he  was  occasionally  highly  pleas- 
ed and  gi^atly  vexed  without  a  cause ;  and  that  in  his  con- 
duct he  was  wild,  irrational,  extravagant,  and  cra2y ;  what 
would  this  be  but  to  declare  the  judgment  or  opinion  of  the 
witness  of  what  is  incoherent  or  foolish  in  conversation ; 
what  reasonable  cause  of  pleasure  or  resentment — and  what 
the  indicia  of  sound  or  disordered  intellect  ?  If  he  may  not 
so  testify,  but  must  give  the  supposed  silly  or  incoherent  lan- 
guage, state  the  degrees  and  all  the  accompanying  circnm- 
staiices  of  highly  excited  emotion,  and  specifically  set  forth 
the  freaks  or  acts,  regarded  as  irrational  j  and  this  without  the 
least  intimation  of  any  opinion,  which  he  has  formed  of  their 
I  character — where  are  such  witnesses  to  be  found  7  Can  it 
;  be  supposed,  that  those  not  having  a  special  interest  in  (be 
/  subject  shall  have  so  charged  their  memories  with  those 
\  matters,  as  distinct,  independent  facts,  as  to  be  able  to  pre- 
sent them  in  their  entirety  and  simplicity  to  the  Jury  7  Or 
I  if  such  a  witness  be  found,  can  he  conceal  from  the  Jury  the 
impression^  which  has  been  made  upon  his  own  mind  ;  and 
when  this  is  collected,  can  it  be  doubted,  but  that  his  judg- 
ment has  been  influenced  by  many,  very  many,  circum- 
stances, which  he  has  not  communicated,  which  he  cannot  . 
^commun^ii^ate,  andlof  v{6ich  he  is  himself  not  aware  ?  .---^  ';  \ 
We  also  think  that  there  is  an  analogy  in  the  investiga-  ^.V*' 
tion  of  questions  of  this  kind  and  in  the  investigation  of  other 
questions,  wherein  positive  and  direct  evidence  is  unattaina- 
ble, and  in  which  the  rule  of  evidenoe  is  well  established. 
Of  this  kind  are  questions  of  personal  identity  and  hand-wri- 
tiug.  Mere  opinion  as  such  is  not  admissible.  But  where 
it  is  shewn  that  the  witness  has  had  an  opportunity  of  obser- 
ving the  character  of  the  person  or  the  hand-writing,  which 
is  sought  to  be  identified,  then  his  judgment  or  belief,  framed 
upon  such  ohservatiiJn,  is  evidence  for  the  consideration  of 
the  Jury;  and  it  is  for  them  to  give  to  this  evidence  that 
weight,  which  the  intelligence  of  the  witness,  his  means  of 
observation,  and  all  the  other  circumstances  attending  his 
testimony,  may  in  their  judgment  deserve.     And  why  ii» 
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December  this,  but  because  it  is  impossible  for  the  witness  to  specify 
^^^^*     and  detail  to  the  Jury  all  the  minute  circumstances,  by 
Clary"^  which  his  own  judgment  was  determined,  so  as  to  enable 
^       them  by  inference  from  these  to  form  their  judgment  there- 
*'^*    on-jf^nd  so  it  is  in  regard  to  questions  respecting  the\ 
temper^  in  which  words  have  been  -spoken  or  acts  done.  7 
"Were  they  said  or  done  kindly  or  rudely — in  good  humor  or   \ 
in  anger — in  jest  or  in  earnest?     What  answer  can  be  given   I 
to  these  enquiries,  if  the  observer  is  not  permitted  to  state    I 
his  impression  or  belief?    Must  a  fac-simile  be  attempted^    ] 
so  as  to  bring  before  the  Jury  the  very  tone,  look,  gestures    / 
and  manner,  and  let  them  collect  thereupon  the  disposition  [ 
of  the  speaker  or  agent?  -^-'^ 

n  the  Ecclesiastical  Courts,  where  questions  of  sanity  and 
insanity  in  cases  of  wills  are  of  irequent  occurrence,  the  prac- 
tice is  to  interpase  nllegatioos,  and  admit  these  allegation^  to 
proof,  that  the  general  appearance,  manners,  conduct  and 
deportment  of  the  testator  denoted  unsound  inteHectil^irtfat  he  T 
was  treated  and  regarded  by  his  friends  and  acquaintances  as 
one  not  in  his  right  senses — and  on  the  other  hand  to  re- 
ceive pleas,  and  of  consequence  proofs,  that  he  was  regarded 
by  his  friends  and  acquaintances  as  sane — ^that  he  was  enga- 
ged in  acts  of  business,  which  he  conducted  without  suspi- 
cion of  unsoundness— ^nd  that  his  s^eneral  deportment  was 
rational  and  proper.  See  Wheeler  i^  BdlB^ord  JH  Alder- 
5071,  3  Haggaf}^574.  In  this  case  it  was  stated  by  Sir  John 
INicholl,  in  pronouncing  his  judgment,  "there  is  a  cloud  of 
witnesses  who  gave  unhesitating  opinions  that  the  deceased 
was  mad/'  He  declared,  indeed,  upon  a  consideration  of  all 
the  circumstances  of  the  case  "their  opinions  are  of  little 
weight,''  but  he  did  not  reject  them  as  inadmissible  nor  re- 
mark upon  them  as  contrary  to  the  course  of  the  Court.  See 
also  the  testimony  received  in  the  case  of  Engkton  and 
Coventry  v  Hingston^  8  Ves.  449. 

It  is  a  well  known  exception,  to  the  general  rule  requiring 
witnesses  to  testify  facts  and  not  opinions,  that  in  matters  in- 
volving questions  of  science,  art,  trade  or  the  like,  persons  of 
skill  may  speak  not  only  to  facts,  but  give  their  opinions  in 
evidence.    It  is  insisted  that  by  the  terms  of  this  exception, 
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persons  not  claiming  to  possess  peculiar  skill — and  all  per- December 
sons  upon  matters  not  requiring  peculiar  skill  are  excluded    ^^^^' 
from  giving  opinions.      Certainly  the  testimony  rejected  in    clary 
this  case  cannot  claim  to  be  admitted  under  this  exception,       ^ 
and,  as  we  u  nderstand  the  exception ,  it  does  exclude  mere  opinr       ^ 
ion  in  all  cases  other  than  those  which  are  embraced  within  ir. 
Professional  men  are  allowed  to  testify  to  the  principles  and 
rules  of  the  science,  art  or  employment  in  which  they  are  es- 
pecially skilled,  as  general  practical  truths,  or  facts  ascer- 
tained by  long  study  and  experience;  and  also  may  pro- 
nounce their  opinion  as  to  the  application  of  these  general 
facts  to  the  special  circumstances  of  the  matter  under  investi- 
gation, whether  these  circumstances  have  fallen  under  their 
own  observation  or  have  been  given  in  evidence  by  others. 
The  Jury  being  drawn  from  the  body  of  their  fellow-citi- 
zens are  presumed  to  have  the  intelligence,  which  belongs  to 
men  of  good  sense,  but  are  not  supposed  to  possess  profes- 
sional skill,  and,  therefore,  in  matters  requiring  the  exercise 
of  this  skill,  are  permitted  to  obtain  ^hat  is  needed  from  those 
who  have  it,  and  who  are  sworn  to  communicate  it  fairly. 
Thus  shipmasters  have  been  allowed  to  state  their  opinions 
on  the  seaworthiness  of  a  ship  from  a  survey  which  had  been 
taken  by  others;  physicians  to  pronounce  upon  the  effect  of 
a  wound  which  they  have  not  seen;  and  painters  and  statua- 
ries to  give  their  opinion  whether  a  painting  or  statue  be  an 
original  or  copy,  although  they  have  no  knowledge  by  whom 
it  was  made.      This  is  mere  opinion,  although  the  opinion 
of  skilful  men.    This,  none  but  professional  men  are  per- 
mited  to  give  in  matters  involving  peculiar  skill,  and  none 
whatever  are  allowed  to  give  in  matters  not  thus  involving 
skill;  because,  with  this  exception,  the  Jury  are  equally  com- 
petent to  form  an  opinion  as  the  witnesses,  and,  with  this  ex- 
ception,  their  judgment  ought  to  be  founded  on  their  own 
imbiassed  opinion.    But  judgment  founded  on  actual  obser- 
vation of  the  capacity,  disposition,  temper,  character,  peculi- 
arities of  habit,  form,  features  or  hand-writing  of  others,  is 
more  than  mere  opinion.     It  approaches  to  knowledge,  and 
is  knowledge^  so  far  as  the  imperfectioQ  of  human  nature 
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December  will  permit  knowledge  of  these  things  to  be  acquired,  and 
[__  the  result  thus  acquired  should  be  communicated  to  the  Ju- 


I 


Claryj    ry,  because  they  have  not  had  the  opportunities  of  personal 
^       observation^  and  because  in  no  other  way  can  they  eflectually 
have  the  benefit  of  the  knowledge  gained  by  the  observations 
of  others. 

It  has  also  been  insisted  that  there  is  a  difference  between 
the  attesting  witnesses  to  an  instrument  and  other  witnesses, 
as  to  their  competency  to  express  an  opinion  npon  the  capac- 
ity of  the  maker.  Wherever  such  a  difference  has  been 
intimated,  it  seems  confined  to  cases  of  wills,  in  which  it  is 
said,  that  <<  the  testator  is  entrusted  to  the  care  of  the  attest- 
ing witnesses^ — thai  it  is  their  business  to  inspect  and  judge 
of  the  testator's  sanity  beiore  they  attest — that  in  other  cases 
witnesses  are  passive,  here  they  are  active,  and  principal 
parties  to  the  transaction."  Now  we  can  readily  conceive 
why,  prima  facie,  it  shall  be  presumed  that  witnesses  thus 
engaged  are  more  observant  than  others  on  whom  the  duty 
of  observation  has  not  been  thrown,  and  also' the  propriety 
of  the  rule,  which  obtains  on  the  trials  of  an  issue  of  devisa-* 
vit  vel  non,  that  all  the  attesting  witnesses,  if  to  be  had, 
shall  be  produced  and  examined  before  the  Jury.  But  we 
do  not  see,  (and  without  sufficient  reason  or  clear  authority 
for  such  a  distinction  we  cannot  admit  it)  why  the  judgment 
of  any  witness  actually  founded  upon  such  observation,  shall 
not  be  received  in  evidence.  It  is  conceded  that  the  attest- 
ing witnesses  may  express  an  opinion  upon  the  testator's  ca- 
pacity, because  as  the  law  has  made  it  their  duty  to  inspect 
the  testator's  capacity,  the  law  presumes  that  they  did  observe 
and  judge  of  it.  If  observation  presumed  be  a  sufficient 
ground  for  receiving  in  evidence  the  judgment  of  a  witness, 
supposed  to  be  thereupon  formed,  it  is  not  readily  conceiva- 
ble that  acmal  observation  is  an  insufficient  ground  to  war. 
rant  respect  for  the  judgment  of  a  witness,  in  feet  formed  up- 
on it. 

It  has  been  also  objected,  that  the  witness,  whose  belief  or 
opinion  of  mental  capacity  was  in  this  case  rejected,  had  not 
the  means  of  forming  such  a  judgment  thereon  as  was  pro- 
per to  be  submitted  to  the  Jury.    Unquestionably,  before  a 
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witness  can  be  reoeived  to  testify  as  to  the  flict  of  capacity,  it  Deeember 
must  appear  that  he  bad  an  adequate  opportunity  ofobsery-  ^^^^* 
ing  and  judging  of  capacity.  But  so  different  are  the  powers  ciary 
and  the  habits  of  observation  in  different  persons,  that  no  go-  ^^  ^ 
neral  rule  can  be  laid  down  as  to  what  shall  be  deemed  a 
sufficient  opportunity  of  observation,  other  tbati  that  it  has 
m  fact  enabled  the  observer  to  form  a  belief  or  judgement 
thereupon.  So  it  is  in  the  analogous  case  of  hand-writings. 
If  a  witness  declares  that  be  has  seen  the  party  write,  whe- 
ther it  has  been  once  only,  or  a  thousand  times,  this  is  enough 
to  introduce  the  enquiry,  whether  he  believes  the  paper  pro- 
duced to  be  the  party's  hand-writing.  His  belief  is  evidence^ 
the  weight  of  which  must  depend  upon  a  consideration  of  all 
the  circumstances,  under  which  it  wa^  formed.  It  may  be 
that  the  judgment  of  the  witness  in  this  case,  founded  solely 
upon  the  occurrences  in  a  single  interview,  and  of  which, 
notwithstanding  the  general  impression  thereby  created,  he 
remembers  no  distinct  marked  act  of  childishness  or  folly, 
would  have  weighed  little  with  the  Jury  in  determining  the 
r  matter  in  controversy.  But  if  belief  of  capacity  founded  ol! 
^  personal  observation  be  evidence,  and  we  think  it  is,  it  is  ad- 
)  missible  whether  the  opportunity  for  observation  has  been 
I  frequent  or  Yare.  Whatever  might  be  the  weight  of  the  re^ 
pected  testimony,  we  hold  that  the  plaintiffs  had  a  right  to 
Hiisist  on  its  being  placed  in  the  scales  of  evidence,  and  that 
there  was  error  in  the  opinion^  which  rejected  it. 

The  other  opinion  to  which  exception  has  been  taken  is 
the  rejection  of  the  testimony  offered  to  show  that  Nancy 
Clary,  one  of  the  cestui  que  trusts  in  the  deed,  under 
which  the  defendant  claims  the  property  in  dispute,  had 
requested  the  witness  to  exercise  some  improper  influ- 
ence over  Mary  Clary,  in  order  to  obtain  a  conveyance,  of 
the  property,  which  request  the  witness  had  not  complied 
with.  In  this  opinion  we  see  no  error.  Waiving  other  ob- 
jections to  the  testimony,  the  inquiry  about  influence  was  al- 
together irrelevant  and  nugatory.  "Improper  influence" 
constitutes  no  legal  objection  to  the  validity  of  a  deed,  but 
furnishes  a  ground  for  the  intervention  of  a  Court  of  Equity. 
It  is  otherwise  indeed  with  a  Will.    There  may  be  such  an 
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December  influence  exerted  over  a  mind  of  sufficient  sanity  for  gene- 
L.ral  purposes,  and  of  sufficient  discretion  to  regulate  the  par- 
Clary    ty's  affairs  in  general,  as  will  invalidate  a  Will,  and  render 
^.^       it  inconsistent  with  the  legal  idea  of  a  free  and  disposing 
mind.     Mountain  v  Bennett,  1  Cox.  355.    There  is  no 
power  in  a  Court  of  Equity  to  set  aside  a  Will  as  it  may  a 
deed,  because  of  imposition.    The  whole  jurisdiction  over  a 
Will  belongs  to  the  tribunal  appointed  to  decide  whether  it 
be  or  be  not  the  Will  of  the  deceased,  and  that  tribunal  will 
refuse  to  the  instrument  this  character,  when  it  sees  that  the 
animus  testandi  is  wanting.    See  1  Wii.  on  Ex.  36,  36,  and 
the  authorities  there  cited. 

Because  of  the /error  in  the  first  opinion  to  which  the  plain- 
tiff excepted,  the  judgment  of  the  Superior  Court  must  be 
reversed,  and  the  cause  submitted  to  another  Jury. 

Per  Curiam.  Judgment  reversed  and  venire 

de  novo  awarded. 
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MALCOLM  BUIE,  EXECUTOR  OF  DUNCAN  BUIE, 
vt  MARGARET  BUIE. 

Where  an  action  ii  brought  adrainst  an  obligor  and  the  representative  of  December 
a  deceased  obligor,  and  as  to  the  latter  the  action  is  barred  by  the  Act     1841. 

?  barring  claims  against  deceased  persons'  estates,  (Rev.  Stat.  c.  65,  c. 
1 1,)  a  judgment  may  still  be  recovered  against  the  former,  for  the  Act 
does  not  extinguish  the  debt,  but  only  bars  the  remedy  against  the  per- 
son to  whom  it  applies. 

A  party  cannot  except  for  error  to  an  instruction  which  he  hath  himself 
prayed. 

The  want  of  a  person  against  whom  to  bring  suit,  rebuts  the  presumption 
of  payment  arising  from  f oibearance  to  sue. 

It  is  a  question  of  law  for  the  Court,  what  facts  will  repel  the  presump- 
tion of  payment  under  the  Act  of  Assembly,  (Rev.  Stat.  c.  65,  s.  13.) 

"Where  a  person  is  sued  in  the  same  action  as  executor  of  A,  and  also  as 
administrator  of  B,  it  is  irregular  to  enter  a  nonsuit,  so  far  as  he  is  sued 
ill  the  one  capacity,  and  a  judgment  against  him  in^his  other  capacity. 
A  nolle prottqxU  is  the  proper  course. 

This  case  was  brought  up  by  appeal  from  the  judgtnent 
of  the  Superior  Court  of  Law  of  Moore  County,  at  Fall 
Term,  1841,  his  Honor  Judge  Pearson  presiding.  It  was 
an  action  of  debt  upon  two  notes  under  seal,  purporting  to  be 
executed  by  Alexander  and  Neil  Buie,  the  one  for  $128,  the 
other  $68,  bearing  date  17tk  March,  1818,  and  written  on  the 
same  piece  of  paper,  one  payable  one  day  after  date,  and  one 
twelve  months  alter  date.  Both  were  payable  to  Duncnn 
Buie,  the  plaintiff's  intestate.  Alexander  Buie  died  in  May, 
1818,  and  in  August,  1818,  the  defendant  qualified  as  his 
executrix.  Neil  Buie  died  in  the  fall  of  1823,  and  the  de- 
fendant was  appointed  his  administratrix  in  1837.  Duncan 
Buie  died  in  1822,  and  in  August,  1822,  the  plaintiff  quali- 
fied as  his  executor.  The  writ  in  this  case  issued  in  Febru- 
ary, 1838. 

The  defendant,  as  the  executrix  of  Alexander  and  the  ad- 
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December  ministratrix  of  Neil,  relied  upon  the  general  issue,  payment 

[_  release,  and  the  Act  of  1715. 

Buie  Some  proof  was  given  of  a  deed  having  been  executed  for 
g  ^  ^  a  tract  of  land  by  Duncan  Buie  to  Alexander  on  the  day  of 
the  date  of  these  notes.  There  was  also  evidence  by  a  wit- 
ness, whose  character  was  impeached,  of  an  acknowledg- 
ment of  the  debt  by  the  defendant,  but  within  what  period 
was  not  distinctly  stated.  It  was  proved  that  Daniel  Buie 
and  Alexander  Buie  were  cousins.  It  was  also  proved  th^t 
at  the  death  of  Alexander  he  owned  a  negro  boy,  stock,  (kc. 
but  was  a  good  deal  in  debt ;  that  after  his  death,  the  defen- 
dant, his  widow,  qualified  as  executrix,  and,  being  a  very  in- 
dustrious managing  woman,  had  made  out  to  get  along  and 
pay  such  debts  as  pressed,  without  making  a  sale,  as  execu- 
tors and  administrators  usually  do  ;  that  for  the  last  six  or 
eight  years  the  defendant,  with  the  assistance  of  hei  sons  and 
the  negro  boy,  made  fine  crops  for  sale,  and  was  evidently 
above  the  world  and  making  money.  Until  that  time,  al- 
though she  held  property,  she  was  hard  run — for,  besides 
paying  debts,  she  was  encumbered  with  three  blind  children, 
who  were  helpless  and  had  to  be  supported.  The  facts  re- 
lative to  the  plea  of  release  and  the  Act  of  1715  not  being 
controverted,  it  was  consented  to  consider  these  questions 
as  reserved,  and  if  the  Jury  should  find  the  other  issues  in 
favor  of  the  plaintiff,  and  the  Court,  upon  the  questions  re- 
served, should  be  with  the  defendant  as  executrix  of  Alex- 
ander or  as  administratrix  of  Neil,  the  verdict  was  to  be 
set  aside,  and  a  nonsuit  entered  as  to  one  or  both  according 
to  the  opinion  of  the  Court. 

.  The  Court  then  left  the  questions,  as  to  the  execution  of 
the  notes  and  the  plea  of  payment,  to  the  Jury.  Upon  the 
plea  of  payment  the  Court  charged  that  under  the  Act  of 
1826,  (Rev.  Stat,  c,  65,  s.  13,)  a  note,  situated  as  this  was, 
was  presumed  to  have  been  paid  after  thirteen  years,  unless 
that  presumption  was  rebutted  ;  that  here  as  to  Neil  Buie's 
estate  it  was  admitted  the  thirteen  years  had  run,  but  there 
was  no  administration  upon  his  estate  until  the  year  before 
the  suit  was  brought,  and  this  was  sufficient  to  repel  the  pre- 
sumption, for  during  all  that  time  there  was  no  person  to  pay. 
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So  as  to  Alexander's  estate,  it  was  admitted  the  thirteen  years  ^^!^^®' 

had  run  and  the  presumption  was  raised  by  law,  unless  that 1_ 

presumption  was  repelled,  that  whether  the  presumption  was  Bale 
repelled  or  not  was  not  to  be  left  as  an  open  question  of  fact  j^  T 
for  the  Jury ;  for,  if  so,  and  the  lapse  of  time  had  no  more 
than  its  natural  weight,  as  a  circumstance  bearing  upon  the 
question  of  payment,  the  Act  of  Assembly  would  amount  to 
nothing ;  whereas  the  law  intended  to  give  to  the  lapse  oi 
time  an  artificial  and  technical  weight,  so  as  to  require  a  Jury 
to  presume  a  payment,  unless  the  presumption  was  repelled ; 
and  it  was  a  question  of  law  for  the  Court,  what  circunu 
stances,  if  true,  were  sufficient  to  repel  it.  In  this  case  the 
Court  charged  that  the  fact  of  Alexander  Buie's  estate  being 
hard  pressed,  although  there  was  property  sufficient,  the  fact 
of  the  plaintiff  being  a  near  relative,  and  the  other  matters 
insisted  on  by  the  plaintiff's  counsel,  were  not  sufficient  in 
law,  with  the  exception  of  one,  and  that  was  the  acknow- 
ledgment by  the  defendant  of  the  existence  of  the  debt.  If 
the  evidence  satisfied  the  Jury  that  such  an  acknowledgment 
had  been  made  by  the  defendant  within  thirteen  years  next 
before  the  issuing  of  the  writ,  that  would  repel  the  presump- 
tion ;  but  unless  the  acknowledgment  was  made  within  that 
time,  there  was  nothing  to  repel  the  presumption,  and  they 
would  find  for  the  defendant  on  the  issue  of  payment ;  for  if 
the  presumption  held  as  to  the  estate  of  Alexander,  a  pay- 
ment by  him  or  by  his  estate  would  also  discharge  the  estate 
of  Neil.  The  Jury  found  both  issues  in  favor  of  the  plainh 
tiff. 

Upon  the  question  reserved  as  to  the  release,  the  Court 
was  of  opinion  with  the  plaintiff;  for  supposing  the  estoppel 
to  be  well  pleaded,  and  supposing  it  to  be  competent  to  go 
into  the  consideration  of  the  notes,  and  to  show  by  parol  that 
they  were  given  in  payment  for  the  land,  yet  it  being  admits 
ted  that  the  deed  and  the  notes  were  executed  at  the  same 
time,  the  deed  acknowledged  the  purchase  money  to  be  paid 
in  full,  the  notes  acknowledged  the  purchase  money  not  to 
be  paid,  and  covenanted  to  pay  at  a  future  day ;  and  so  there 
was  estoppel  against  estoppel,  which  "left  the  matter  at 
large." 

11 
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December     Upon  the  question  raised  as  to  the  Act  of  1715,  the  Court 
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^  was  of  opinion  that  the  defendant^  as  executrix  of  Alexander, 
Boie  was  discharged,  and  as  to  her,  as  such  executrix,  the  verdict 
T  was  set  aside  and  a  nonsuit  entered.  But  as  to  the  defen- 
dant, as  administratrix  of  Neil,  the  Court  was  of  opinion  that 
she  was  not  discharged  from  the  action  by  the  Act  of  1716, 
there  having  been  no  administration,  until  the  year  before  ac- 
tion brought.  The  Court  was  also  of  opinion  that  the  discharge 
of  Alexander's  estate  by  the  Act  of  1716  did  not  operate  to 
discharge  the  estate  of  Neil,  his  co^bligor ;  for  a  distinction 
was  to  be  taken  between  an  act  of  the  creditor,  by  which,  if 
one  obligor  is  discharged,  his  co-obligors  are  also  discharged, 
and  an  act  of  law  operating  upon  the  mere  inaction  of  the 
creditor.  The  Act  of  1716  was  intended  as  a  protection 
against  actions  alter  seven  years,  and  neither  the  words  ot 
the  Act  nor  the  reasons  for  passing  it  could  be  made  to  ex- 
tend to  the  protection  of  co^bligors. 

The  counsel  for  the  defendant  then  moved  for  a  new  trial, 
because  the  Court,  in  regard  to  the  presumption  of  payment, 
instructed  the  Jury,  that  they  should  find  for  the  defendant, 
unless  they  were  satisfied  that  the  defendant  had  acknow- 
ledged the  existence  of  the  debt  within  thirteen  years  next 
before  the  action  was  brought;  insisting  that  the  Court  should 
have  said  ten  years,  instead  of  thirteen  •  The  motion  was 
refused,  1st,  because,  supposing  it  to  be  erroneous,  the  in- 
struction was  given  in  the  words  requested  by  the  defen- 
dant's counsel,  the  counsel  on  both  sides  having  inadvertently 
fallen  into  the  error,  if  i*  be  one,  and  the  attention  of  the 
Court  not  having  been  called  to  it,  until  after  the  verdict; 
2d,  because  the  evidence  would  as  well  have  justified  the 
finding  of  the  Jury,  if  the  Court  had  used  the  words  ten 
years  instead  of  thirteen^  and  the  Couvt  believed  the  correc- 
tion would  have  been  immaterial,  so  far  as  the  finding  of  the 
Jury  was  concerned.  The  Court,  therefore,  gave  judgment 
for  the  plaintiff,  from  which  the  defendant  appealed  to  the 
Supreme  Court. 

Badger  and  Winston  for  the  defendant,  insisted  that  the 
judgment  was  erroneous,  and  should  be  reversed,  because 
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Ih&te  could  not  bd  judgioent  of  nonsuit  as  to  one  defendant  Deeember 
and  judgment  in  favor  of  the  plaintiff  against  another  defen.  ^^^^' 


dant.     The  judgment  in  nonsuit  is  that  the  plaintiff  take  no-     Baie 
thing  by  his  writ.  ▼ . 

Strange  for  the  plaintiff,  in  support  of  the  Judge's  opinion 
as  to  the  operation  of  the  Act  of  1T15,  cited  Jones  y  Bradie^ 
3  Mur.  694.  Oodley  v  Taylor,  8  Dev.  178.  Brown  v  Carr, 
20  Eng.  C,  Law  Rep.  221.  Shaw  v  McFarlane^  1  Ired. 
Law  Rep.  216«     Sherwood  v  Woodard,  4  Dev.  363. 

As  to  the  alleged  error  in  the  judgment,  if  the  Court 
thought  there  was  error,  he  prayed  that  be  might  be  allowed 
to  amend  the  record  by  sinking  out  the  nonsuit  and  entering 
a  noUe  prosequi  as  to  the  defendant  as  executrix  of  Alezan* 
der  Buie. 

Gaston,  J.  All  the  points,  made  in  this  case  \n  the  Court 
below,  appear  to  us  to  have  been  properly  decided.  There 
was  no  evidence  to  support  the  plea  of  re^isase.  The  deed 
of  conveyance  from  Duncan  to  Alexander  Buie  contained  an 
acknowledgment  of  the  receipt  of  Che  purchase  money,  and 
if  an  action  of  debt  or  assumpsit  had  been  brought  for  the 
price  of  the  land,  this  acknowledgment  might  have  availed 
to  bar  a  recovery.  But  this  is  not  such  an  action.  It  is 
brought,  not  for  the  price  of  the  land,  but  to  recover  i|  sum  of 
money  due  by  bond  from  Alexander  and  Neil  Buie,  and  there 
is  no  pretence  that  the  obligee  ever  released  this  debt. — 
There  was  neither  estoppel  nor  connter  estoppel  in  the  case. 

It  is  clear  that  the  operation  of  the  Act,  barring  actions 
against  the  estate  of  a  deceased  person,  unless  brought  within 
seven  years  after  his  death,  does  not  affect  to  extinguish  «the 
debt,  but  only  to  bar  the  remedy.  Its  operation  is  necessarily 
restricted  to  the  estate  so  protected. 

If  there  was  inaccuracy  in  the  terms  used  by  his  Honor  in 
the  instruction,  that  an  acknowledgment  of  the  debt  within 
thirteen  years  before  the  institution  of  thfe  action  removed  the 
presumption  of  payment,  it  furnishes  no  sufficient  cause  for 
reversing  the  judgment ;  and  this  for  both  the  reasons  as- 
signed in  rejecting  the  motion  for  a  new  trial.  A  party  can- 
not except  for  error  to  an  instruction  which  be  hath  himself 
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J)ecember  prayed ;  and  the  substance  of  the  instructioa  was  cori^t,  as 
^    '    the  acknowledgment,  if  made  at  all,  was  made  within  ten 


Bole    years. 
\  It  cannot  be  doubted,  we  think,  that  the  want  of  a^person 

against  whom  to  bring  suit,  rebats  the  presumption  of  pay- 
ment arising  from  forbearance  to  sue. 

There  is,  however,  an  irregularity  in  the  rendition  of  the 
judgment  below,  as  pointed  out  by  thej^counsel  for  the  appel- 
lant. It  is  irregular  to  enter  a  judgment  of  nonsuit  against 
the  plaintiff,  so  &r  as  he  is  suing  the  defendant  as  executrix 
of  Alexander  Buie,  and  a  judgment  that  he  recover  against 
her  as  administratrix  of  Neil  Buie.  As  this  irregularity  was 
occasioned  by  the  agreement  of  the  counsel  on  both  sides' in 
the  Court  below,  we  readily  assent  to  the  motion  here  made 
in  behalf  of  the  plaintiff.  Let  the  record  be  amended  by  sub- 
stituting, instead  of  judgment  of  npnsuit,  that  the  plaintiff  en- 
ters h  nolle  prosequi  against  the  executrix  of  Alexander  Buie, 
and  let  his  judgment  against  the  appellant,  as  ^ministratrix 
of  Neil  Buie,  be  affirmed  with  costs. 

Per  Curiam.  Judgment  accordingly, 
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SP£NCER  AND  MURRAY  m  JOEL  McLEAN. 

Where  A  agreed  to  bay  a  nomber  of  horses  from  B,  and  it  was  referred 
to  an  arbitrator  to  decide  upon  the  Talae  of  the  horses,  and  he  decided  ^^j^^^ 
that  two  of  them  were  worthless,  having  an  incurable  and  contagions 
disease,  and  so  informed  A,  yet  A  took  them,  by  a  snbseqpent  agree* 
ment,  and  kept  them  with  his  other  horses,  whereby  he  lost  many  of 
the  latter,  held,  that  A  could  not  maintain  an  action  on  the  ease  in  the 
nature  of  deceit  against  B. 

This  was  an  appeal  from  the  judgment  of  the  Superior 
Court  of  Law  of  Caswell  County,  at  Fall  Term,  1841,  his 
Honor  Judge  Nash  presiding.  It  was  an  action  on  the  case 
ior  deceit  in  the  sale  of  horses  to  the  plaintiffs,  who  were  stage 
contractors.  The  plaintiffs  alleged,  that  among  the  horses 
sold  to  them  were  two,  which  had  an  incurable  and  conta- 
gious disease,  well  known  to  the  defendant,  of  which  thejr 
were  ignorant,  but  which,  they  were  induced  to  believe  by 
the  representations  of  the  defendant,  was  only  a  common  dis- 
temper—that by  reason  of  this,  they  not  only  lost  those  hor- 
ses, but  inany  of  the  others.  The  case  reported  to  the  Su- 
preme Court  contains  a  long  statement  of  the  evidence  given 
on  the  trial,  but  it  is  deemed  unnecessary  to  insert  it  here,  as 
the  only  mateiial  facts,  upon  which  an  application  to  reverse 
the  judgment  below  was  made,  are  sufficiently  referred  to  in 
the  opinion  delivered  in  this  Court.  The  verdict  and  judg- 
ment below  were  in  favor  of  the  defendant,  and  the  plaiqti^ 
appealed. 

Badger  for  the  plaintiffs. 

Norwood  and  Morehead  for  the  defendant 

RuPFiN,  C.  J.  The  Court  does  not  perceive  in  the  pro- 
ceedings at  the  trial  any  ground  of  complaint  on  the  part  of 
the  appellants. 

The  defendant  proposed  to  sell  to  the  plaintiff  twenty-eight 
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December  horses,  and  represented  that  some  of  them  had  what  is  called 

[,__  the  common  distemper.    When  the  horses  were  produced 

Spencer  before  persons  chosen  by  the  parties  to  set  a  value  on  them, 
M  Le  ^^^  ^^  ^'^^"^  ^®'®  obviously  diseased.  The  arbitaators  put  a 
'  value  on  twenty-six  of  them,  and  the  parties  afterwards  made 
a  satisfactory  arrangement  in  relation  to  them.  It  is  not  al- 
leged that  either  of  them  was  then  unsound.  But  the  other 
two,  which  were  seen  to  be  diseased,  were  not  valued  by  the 
arbitrators  on  account  of  the  disease ;  as  they  thought  them 
unfit  for  the  service  for  which  the  plaintifi*8  wanted  them. 
Afterwards  the  parties  themselves  came  to  nn  agreement  With 
respect  to  those  two  horses  also ;  and  the  plaintiff  purchased 
them  at  reduced  prices,  as  unsound  horses.  The  plaintiffs 
now  say^  in  this  action,  that  they  believed  the  disease  to  be 
-only  common  distemper,  upon  th^  representation  of  the  de- 
fendant ;  whereas  it  was  a  different  disease  called  the  glan- 
ders, which  is  incurable,  and  killed  those  horses  and  others 
which  received  the  contagion  from  them ;  and  the  defen- 
dant, although  well  knowing  the  nature  of  the  disease,  con- 
cealed it  from  the  plaintifts,  who  were  ignorant  thereof.  The 
points  in  dispute  were,  then,  first,  as  to  the  kind  of  distem- 
per, and  secondly,  as  to  the  scienter  of  the  parties  respective- 
ly. Upon  those  points  his  Honor  instructed  the  Jury,  if  they 
believed  the  horses  bad  glanders,  and  the  defendant  had 
knowledge  of  it,  yet  if  they  were  also  satisfied  the  plaintiffs 
had  as  full  knowledge  of  the  nature  of  the  disease  as  the  de- 
fendant had,  that,  then,  the  plaintiffs  could  not  recover. 

The  nature  of  the  disease  with  which  the  horses  were  af- 
fected, is  matter  of  opinion ;  and,  with  respect  to  it,  informa- 
tion is  to  be  had  from  persons  of  skill  who  saw  the  horses. 
The  plaintiffs  called  such  a'person ;  one  whom  they  had  se- 
lected as  a  judge  of  horses,  to  examine  them  and  set  a  value 
on  them;  and  he  proved  that  they  had  glanders,  and  were  of 
no  value.  This  is  the  evidence  of  the  unsoundness  of  the 
horses,  of  its  character,  and  of  its  effect  on  the  value ;  and  it 
may  be  taken  to  have  established  the  disease  alleged  by  the 
plaintiffs.  But,  then,  the  same  witness  went  on  further  to 
say,  that,  before  the  plaintiffs  purchased,  be  frequently  told 
them  the  horses  had  the  glanders,  and  for  that  reason  that  be 
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had  rejeded  them  altogether  on  the  arbitratiolD.    Upon  this  Deeembex 
declaration  of  the  witness  the  Court  ruled  that  if  the  Jury^  ^  ^  ' 
believed  him  they  ought  to  find  against  the  plaintiff.    To 
this  latter  instruction  the  plaintifl^'  exception  is  confined. 

We  must  say  that  our  opinion  accords  with  that  delivered 
to  the  Jury.  The  evidence  established  the  scienter  in  the 
plaintiffs,  just  as  it  did  the  existence  of  the  disease  in  the 
horses.  If  the  plaintiffs  ask  it  to  be  believed  by  the  Jury, 
that  the  horses  had  glanders,  because  this  witness  states  to 
them  that,  in  his  opinion,  they  had,  surely  it  is  a  rational 
conclusion,  that,  when  the  witness  gave  the  same  opinion  to 
the  plaintiffs  themselves,  it  was  a  sufiicient  notice  of  the  dis- 
ease, and  a  fair  warning  to  them  not  to  buy.  They  were 
not  then  ignorant,  and  consequently  not  deceived,  men. 

As  the  judgment  is  affirmed,  we  do  not  go  out  of  the  plain- 
tiffs' exception.  We  feel  it  necessary  to  draw  attention  to 
Uiis,  lest  it  might  be  inferred  that  this  Court  also  adopts  the 
rule  laid  down  by  his  Honor  as  to  the  measure  of  damages, 
if  the  Jury  had  found  for  the  plaintiffs.  That  point  is  not 
open  to  our  consideration  on  this  record ;  and,  therefore,  no 
inference  is  to  be  made  as  to  our  opinion  on  it  either  way. 

Per  Curiam,  Judgment  affirmed. 
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JAMES  SPENCER  m  PELEG  W.  SPENCER* 

A  wad  entitled  to  two  tracts  of  land,  an  upper  and  a  lower  tract,  and  the 
December  ^^^'  ^"^^^  ^^®  former  was  drained  off  by  ditches  running  through  the 
1841.  latter.  By  deed  dated  the  19th  of  May,  1797,  he  conveyed  to  his  son 
Jones  the  lower  ttact,  «*  a  privilege  of  two  leading  ditches  to  Tucker 
Speneer  excepted,"  and  by  deed  dated  the  13th  of  May,  1797,  con. 
veyed  to  the  said  Tucker  Spencer,  another  son,  the  upper  tract,  but 
without  saying  any  thing  of  the  privilege  of  those  ditches.  Held,  that, 
even  admitting  the  words  in  the  deed  to  Jones  to  have  amounted  to  a 
grant  of  the  privilege  to  Tucker,  still  there  i  3  nothing  to  annex  that 
grant  to  the  upper  tract  of  land,  and  transmit  it  with  the  land  to  an  as- 
signee. 

This  was  an  appeal  from  the  judgment  of  his  Honor  Judge 
Settle,  upon  a  case  agreed  at  Hyde  Stfperior  Court  of  Law, 
Fall  Term,  1841.  The  case  was  as  follows,  as  reported  by 
the  presiding  Judge : 

It.  is  an  action  on  the  case,  brought  by  the  plaintiflf  to  re- 
cover damages  from  the  defendant  for  his  flowing  the  water 
that  fell  upon  his  land,  which  is  situated  above  the  plain- 
tiff's, down  into,  through  and  along  a  ditch  situated  on  the 
plaintiff's  land.  It  was  admitted  that  the  defendant  had 
flowed  his  water  into  and  through  the  ditch  on  the  plain- 
tiff's land,  within  three  jears  next  before  the  suit  brought, 
and  he  claimed  a  right  to  do  so  under  two  deeds  made  by- 
Edward  Spencer,  the  owner  of  both  tracts,  to  his  two  sons, 
Jones  and  Tucker;  under  the  former  of  whom  the  plaintiff 
claims,  and  has  title  as  his  heir  at  law,  and  under  the  latter 
of  whom  the  defendant  claims  and  has  title.  The  deed  to 
Jones  Spencer  is  dated  the  12th  of  May,  1797,  and  conveys 
to  him  the  lower  tract,  describing  it,  and  immediately  fol- 
lowing the  description  contains  these  words:  "a  privilege 
of  two  leading  ditches  to  Tucker  Spencer  excepted."  It  is 
admitted  that  the  ditch  now  in  question  was  one  of  those 
ditches.  The  deed  to  Tucker  Spencer  is  dated  the  13th 
day  of  May,  1797,  and  conveys  to  him  the  upper  tract  of 
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land,  but  says  nothing  of  the  privilege  of  the  ditches  men- December 

tioned  in  the  deed  to  Jones.    If  the  defendant  has  the  right '_ 

he  claims,  then  judgment  is  to  be  rendered  for  him;  but  if  Spencer 
not,  then  judgment  is  to  be  rendered  for  the  plaintiff  and       ▼ 
six-pence  damages  and  his  costs  of  suit. 

His  Honor  rendered  judgment  pro  forma  in  favor  of  the 
plaintiff,  and  the  defendant  appealed  to  the  Supreme  Court* 

/.  H.  Bryan  for  the  plaintiff. 
No  counsel  for  the  defendant. 

RuPFiN,  C.  J.        The  deed  to  Tucker  Spencer  is  silent 
as  to  the  easement  which  is  the  subject  of  this  suit.    More- 
over, the  case  states  nothing  respecting  the  enjoyment  of  the 
casement  by  either  the  defendant's  father  or  himself.     So 
there  is  no  ground  for  presuming  any  grant  for  it,  other 
than  that  appearing  upon  the  face  of  the  deed  from  Ed- 
ward,l;tle  fhttfer,  toihe  plaintiff.    After  conveying  the  land, 
that  deed  hSTthis  clause:  "  aprivilege  of  two  leading  ditch- 
es to  Tuckw  Speacer  oa^gepted."    The  question  is,  whether 
that  gives  the  light  to  the  defendant  to  use  those  ditches.  It 
is  morally  certain,  that  it  was  exp^ted  that  the  water  from 
the  upper  tract  of  land  would,  and  intended  that  it  should, 
be  always  drained  by  the  ditches  through  the  jower  one;'  and 
it  is  probable  that  the  deeds,  though  bearing  the  dates  of 
succeeding  days,  wereHboth  executed  together,  and  were  de- 
signed by  the  father  as  one  instrument,  settling  different 
parts  of  his  land  on  his  two  sons,  as  a  family  arrangement. 
But  at  present  we  can  take  notice  of  nothing  of  that  kind, 
but  must  look  to  the  terms  of  the  instrument;  and  we  are  sor« 
ry  to  be  obliged  to  say,  that  they  do  nOt  sustain  the  defend- 
ant's claim.    Without  stopping  to  consider  whether  the  pro- 
vision quoted  can  be  regarded  as  a  condition  merely,  it  may 
be'admitted    most  strongly  against  the  plaintiff  that  the 
words  amount  to  a  grant  to  Tucker  Spencer,  the  defendant's 
father.    Still  there  is  nothing  to  annex  the  grant  to  the  U£- 
per  tract  of  land,  and  transmit  it  with  the  land  to  an  assignee. 
Indeed,  the  deed  to  Tucker  Spencer  was  not  made  until  the 
day  after,  as  is  to  be  inferred  prima  facie  from  the  dates  of 

12 
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Dec^emberthe  deeds.       The  grant  was,  therefore,  personal  to  Tacker 

!_  Spencer,  and  the  right  to  the  easement  expired,  at  all  events, 

with  his  life,  and  did  not  come  to  his  son  and  heir,  the  de- 
fendant. 

Per  Curiam.  Judgment  affirmed. 


PELCG  SIMMONS  vs.  JESSE  SIKES. 

Where  property  bailed  has  been  lost  by  the  bailee,  or  stolen  from  him, 
orbRen  destroyed  by  accident  or  from  negligence,  trover  will  not  lie, 
but  cote,  is  the  proper  remedy. 

But  where  the  baifee  has  been  an  agent  in  the  destruction  of  the  proper-- 
ty,  or  in  its  injurious  conversion,  trover  will  lie  against  him. 

This  was  an  appeal  from  the  judgment  of  the  Superior 
Court  of  Law  of  Tyrrell  county,  at  Spring  Term,  1841,  his 
Honor  Judge  Battle  presiding. 

It  was  an  action  of  Trover  for  a  canoe,  in  which  it  was 
proved  for  the  plaintiff,  that  the  defendant  borrowed  the  ca- 
noe from  him,  and  some  time  afterwards  came  to  him  and 
apologised  for  not  having  returned  it,  as  he  ought  to  have 
done,  when  the  plaintiff  said  it  made  no  difference  as  he  had 
not  needed  it.  The  plaintiff  then  called  a  witness,  who  prov- 
ed that  the  defendant  brought  the  canoe  to  his,  the  witness' 
dock,  which  was  a  safe  place  for  it,  and  left  it  there;  that  a 
short  time  afterwards,  the  canoe  was  missing  from  the  dock, 
and  about  two  months  from  the  time  it  was  left  there  by  the 
defendant,  the  witness^saw  it  some  distance  off,  stranded  on 
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the  beach  and  broken  up.       The  defendants'  counsel  con-  December 

tended,  that,  as  the  defendant  had  taken  the  canoe  under  a ^ 

bailment,  and  no  demand  and  refusal  to  deliver  it  had  been  Simmons 
proved,  he  could  not  be  charged  with  a  conversion  of  it,  un-  J 
less  he  had  actually  destroyed  it;  and  moved  the  court  to  in- 
struct the  jury  that  there  was  no  evidence  of  a  conversion 
to  be  left  to  them.  This  instruction  the  Court  refused  to 
give,  saying  that  there  was  some  evidence  of  a  conversion, 
the  weight  of  which,  however,  was  entirely  with  the  jury, 
and  that  if  they  were  satisfied  from  it  that  the  defendant  had 
actually  destroyed  the  canoe,  they  should  find  for  the  plain- 
tiff. The  jury  found  for  the  plaintiff,  and  judgment  being 
rendered  accordingly,  the  defendant  appealed  to  the  Su- 
preme Court. 

No  counsel  appeared  on  either  side  in  this  Court. 

Daniel,  J.  This  action  is  TroTer.  If  there  be  a  de- 
privation of  property  to  the  plaintiff,  it  will  constitute  a  con- 
version, though  there  be  no  acquisition  of  property  to  the 
defendant.  Keyxoorth  v  Jfftf/,  3  B.  &  A.  687.  If  the  proper- 
ty had  been  lost  by  the  bailee,  or  stolen  from  him,  or  had  been 
destroyed  by  accident  or  from  negligence,  this  action  could 
not  have  been  sustained,  but  case  would  have  been  the  pro- 
per remedy.  2  Saund.  Rep.  47.  Tatkari  v  Oetman,  4 
Wend.  R.  613.  Ross  v.  Johnston,  5  Bur.  Rep.  2285.  To 
sustain  this  action  of  Trover,  the  defendant  must  have  been 
proven  to  have  been  an  actor  and  to  have  made  an  injurious 
conversion,  or  done  an  actual  wrong.  Salk.  655.  Peake's 
Rep.  49.  The  Judge  informed  the  jury,  that,  if  they  were 
satisfied  from  the  evidence,  that  the  defendant  had  actually 
destroyed  the  canoe,  they  might  find  for  the  plaintiff.  The 
defendant,  however,  insisted  that  there  was  no  evidence,  that 
he  was  an  agent  in  the  destruction  of  the  property,  and, 
without  some  evidence  upon  this  point,  the  Judge  should 
eharge  the  jury  to  find  for  the  defendant.  The  Judge  said 
there  was  some  evidence  of  a  conversion,  the  weight  of 
which  was  left  entirely  with  the  jury.  It  seems  to  us  that 
there  was  some  evidence,  from  which  the  jury  might  infer 
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December  that  the  defendant  was  an  a^ent  in  the  destruction  of  the 

1841 

*    property.    The  defendant  had  placed  the  canoe  in  the  dock 


Simmons  of  the  witness,  which  was  a  place  of  safety,  and  a  short  time 
.  ▼  afterwards  it  was  missing,  and  in  two  months  it  was  found 
^^  broken  up  on  the  beach.  It  is  not  pretended  that  the  canoe 
was  removed  from  the  dock  by  the  winds — ^no  presumption 
arises  that  the  bailor  removed  it — ^the  bailee  had  a  right  to 
remove  it;  and,  in  the  absence  of  all  other  proof,  the  jury 
might  presume  that  he,  who  had  a  right  to  remove,  did  re- 
move the  canoe,  and,  the  canoe  being  afterwards  found  bro- 
ken up,  the  jury  might  presume,  in  the  absence  of  other  e- 
vidence,  that  it  was  broken  up  by  the  agency  of  him,  who 
had  the  control  and  management  of  the  property.  The 
judgment  must  be  affirmed. 

Per  Curiam,  Judgment  affirmed; 
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STATE  w.  EDMUND  MARTIN. 

The  Coart  is  not  bound  to  lay  down  to  the  Jury  an  abstract  proposition,  December 
hot  only  to  state  the  law  as  applicable  to  the  evidence  introduced. 

If  A.,  from  preTious  angry  feelings,  on  meeting  with  B.,  strikes  him  """"""" ' 
with  a  whip,  with  the  view  of  inducing  B.  to  draw  a  pistol,  or  bdier- 
ing  he  will  do  so,  in  resentment  of  the  insult,  and  determines,  if  he 
does  so,  to  shoot  B.  as  soon  as  he  draws,  and  B.  does  draw,  and  A. 
immediately  shoots  and  kills  B.,  this  is  murder. 

It  is  not  the  duty  of  the  State  or  of  those  who  prosecute  for  it,  to  exa- 
mine, on  a  criminal  trial,  all  the  witnesses  who  were  present  at  the 
perpetration  of  a  fact,  or  all  the  witnesses  who  had  been  sent  to  the    %^ 
Grand  Jury.    It  is  the  province  of  the  prosecuting  olCcer,  and  not  of    ' 
the  Court,  to  determine  who  shall  be  examined  as  witnesses  on  the 
part  of  the  State. 

An  objection  to  a  grand-juror  comes  too  late  after  a  plea  to  the  felony. 

A  clerk  of  a  court,  to  whom  a  certiorari  has  been  directed,  should  make 
a  return  that  **  in  obedience  to  that  writ  he  has  sent  the  annexed  re- 
cord;" and  this  should  be  made  under  his  hand  and  seal  of  office. 

A  court  may  either  sit  without  adjournment  or  it  may  adjourn  from  one 
day  to  another  within  the  term  allotted  to  it;  but  it  is  not  necessary  tq 
state  the  adjournment  on  the  record. 

Where  two  or  more  are  indicted,  it  is  competent  for  the  court  to  order  a 
lemoval  of  the  trial  of  one,  on  his  application,  to  another  county,  with- 
out removing  the  trial  of  the  others. 

Where  the  record  uses  the  past  tense,  as  that,  in  the  award  of  a  venire  fa- 
cias^  the  Sheriff  wai  commanded,  or  the  indictment  tvaa  found  Jto., 
this,  though  not  strictly  regular,  has  been  for  so  long  a  time  the  prac- 
tice in  this  State,  that  the  Court  will  not  pronounce  it  a  fatal  error. 

Where  two  have  been  tried  on  an  indictment,  and  the  record  sent  to  the 
Supreme  Court  sets  forth  only  the  verdict  in  the  case  of  the  one  who 
appealed,  and  does  not  state  the  verdict  in  the  case  of  the  other,  this 
ts  not  an  enor  of  which  tlie  appellant  can  take  advantage. 

This  was  aa  Indietmeat  for  the  wilful  murder  of  William 
W.  May,  tried  at  Pall  Term,  1841,  of  Richmond  Superior 
Court  of  Law,  before  his  honor  Judge  Pearson.  The  in- 
dictment, which  was  against  the  defendant  and  two  others, 
had  been  found  a  true  bill  at  the  Fall  Term,  1841,  of  Anson 
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December  Superior  Court  of  Law.    At  this  term,  the  defendants  plead 
^  not  g^iilty,  and  on  affidavits  respectively  made  by  the  pre- 


State  sent  defendant  and  by  Thomas  Waddill,  another  defendant, 
^.  the  trial  of  these  two  was  removed  to  Richmond  Superior 
Court  of  Law.  The  Solicitor  for  the  State  then  entered  a 
nolle  prosequi  as  to  the  other  defendant,  William  Gatewood. 
The  trial  of  the  present  defendant  and  Thomas  Waddill 
came  on  before  a  jury  at  Richmond  Superior  Court  of  Law. 
The  Solicitor  for  the  State  called  Yincent  Parsons,  who 
swore  that  he  never  heard  any  threats  and  never  knew  of  a- 
ny  unkind  feeling  in  either  of  the  prisoners  towards  May, 
the  deceased.  They  both  disapproved  ol  the  match  between 
May  and  Julia  Martin,  the  sister  of  the  prisoner  Martin.  He 
never  heard  Waddill  speak  disrespectfully  of  May — ^heard 
him  say  he  believed  letters  were  passing  between  him  and 
Julia — heard  Martin  say  he  was  certain  May  had  been  writ- 
ing letters  to  Julia.  When  he  said  this,  witness  could  not 
perceive  he  was  angry.  Witness  concerned  himself  but  lit- 
tle with  their  family  matters — he  had  married  the  mother  of 
Martin — Waddill  had  married  one  ot  Martin's  sisters. 

Philip  Henry  swore  that,  on  the  Sunday  before  the  elec- 
tion in  May  last,  he  went  to  Mrs.  Martin's  and  delivered  Julia 
a  letter  from  May — ^that  while  there,  Martin  charged  him 
with  carrying  letters  from  May  to  Julia,  and  said  that  who- 
ever carried  his  letters  was  as  damned  a  rascal  as  May ;  that 
if  May  ever  came  upon  the  premises  be  would  kill  him,  he 
had  money  enough  to  pay  for  it.  On  th&  night  before  the 
election  May  staid  with  witness  at  his  father's.  The  next 
morning  they  went  to  May's  house  to  breakfast ;  while  there 
they  loaded  two  pistols  belonging  to  witness ;  May  carried 
one,  witness  the  other.  The  pistol  May  had  was  an  ordi- 
nary pocket  pistol — ^the  barrel  about  two  inches  and  a  half 
long — it  shot  with  force — once  shot  a  ball  through  an  inch 
plank  at  the  distance  of  fifty  yards.  May  said  he  was  going 
to  the  election  to  show  his  independence— he  was  not  afraid 
of  Martin,  and,  if  attacked  by  him,  would  defend  himself. 
They  called  by  for  Capel  and  then  walked  to  the  election  ; 
each  had  a  hickory  walking  stick.  Capel  had  no  pistol.  The 
electicm  was  held  on  the  13th  of  May  last,  at  the  bouse  of  one 
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Smith,  in  the  County  of  Anson.    Witness  and  May  acted  as  December 

clerks  of  the  election — ^were  called  on  after  they  got  on  the [__ 

ground — ^Waddill  was  the  superintendent  of  the  election —    state 
Waddill  and  May  spoke  as  usual — there  was  no  exhibition   ^  ^ . 
of  hostile  feeling  on  the  election  ground.    A  short  time  be- 
fore the  polls  were  closed  May  and  Gatewood  took  a  walk. 
After  the  polls  were  closed,  witness,  May,  Capel,  William 
Smith,  and  Samuel  Smith,  started  home,  all  walking.  •  They 
had  got  about  one  hundred  and  My  yards,  and  were  in 
Smith's  lane,  when  they  heard  horses  coming,  and,  looking 
round,  saw  Martin,  Waddill,  Gatewood,  and  Whitlock,  com. 
ing  in  a  walk  or  a  trot.    Martinjrode  up  first    They  di* 
vided  to  let  him  pass — witness,  May,  and  William  Smith, 
turned  to  the  left,  Capel  and  Samuel  Smith  to  the  right* 
Martin  rode  past  and  immediately  turned  his  horse  across  the 
road  in  front  of  May — Waddill,  Gatewood,  and  Whitlock 
rode  up  abreast  and  stopped,  the  head  of  Waddill's  horse  be- 
ing near  the  tail  of  Martin's — ^the  lane  fence  was  on  the  left, 
and  so  they  were  hemmed  in  by  Martin's  horse  in  front, 
Waddill's  on  the  right,  and  the  fence  on  the  left.    As  soon  as 
Martin  stopped  he  said,  <<  May,  I  understand  you  came  here 
to-day  to  make  an  attack  on  me." — May  said,  «  who  is  your 
author?"    Martin  said,  "a  respectable  man."    May  said, 
"  who  is  he  ?"    Marlin  said,  "  Gatewood."    May  said,  "  did 
I  tell   you  so,  Mr.  Gatewood  ?"    Gatewood  said,  "  Yes.'' 
Martin  said,  holding  a  whip  in  his  hand,  <<  I  have  a  mind  to 
horse-whip  you."    Waddill  said,  "  What  does  he  say  ?  God 
d—n  him,  whip  him."    May  looked  at  Waddill  and  said, 
«  You  would,  eh  ?"    Waddill  got  out  a  pistol,  his  little  son, 
William,  who  was  behind  him,  having  tried  to  prevent  him, 
he  cocked  it  and  h^ld  it  up  over  May,  the  muzzle  not  being 
pointed  at  him,  and  said,  "Damn  you,  I  have  a  mind  to  shoot 
you."  •  May  opened  his  breast  and  said,  "  Here  is  an  open 
breast,  shoot."    Whitlock  came  up  and  took  little  William, 
who  was  crying,  off  the  horse,  and  put  him  on  the  ground. 
Waddill  drew  back  his  pistol,  and  witness  did  not  see  it 
again,  and  turning  to  witness  said,  <<  You  are  as  damned  a 
rascal  as  May."  Whitlock  said  to  witness,  "  Do'nt  mind  what 
he  says."    Witness  said,  « I  can  take  that  from  you."  Wad- 
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December  dill  said,  "Damn  you,  I  can  whip  you."    Waddill  looked 
Z®^]'    towards  where  May  was  standing,  and  said  something,  wit- 

"  State  n^^  could  not  tell  what — but  witness  looked  and  saw  Mar- 
▼.  tin  standing  near  May,  with  a  pistol  presented  near  his  face 
—it  fired  instantly.  May  fell,  and  died  in  twenty-five  or 
thirty  minutes^the  ball  entered  his  left  eye  near  the  temple. 
The  whole  took  place  in  a  very  shart  time.  May,  when 
shot,  stood  a  few  paces  from  witness,  with  his  back  to  him, 
and  nearly  between  witness  and  where  Martin  stood  when 
he  fired.  Witness  did  not  see  May's  pistol  until  he  was  on 
the  ground,  when  it  was  Ijring  between  his  right  arm  and 
side — did  not  notice  whether  it  was  cocked  or  nol.  As  soon 
as  May  fell,  Waddill,  who  was  still  on  his  horse,  said,  "  Ed- 
mund^ you  have  killed  him."  Martin  said,  "  Why  then  did 
he  draw  his  pistol  on  me  first  ?"  and  then  said,  "  What  shall 
I  do  ?"  Waddill  said,  «  Go  home."  Martin  said,  «  Follow 
me,"  and  got  on  his  horse  and  rode  off.  Waddill  then  said, 
"  This  is  an  unfortunate  afiair ;  I  little  expected  it."  Wit- 
ness sus;gested  that  Martin  should  be  arrested.  Waddill 
said,  "  Yes,  arrest  him."  Witness  started  back  to  the  elec- 
tion ground  to  get  help.  Upon  cross-examination,  witness 
said  he  took  the  pistol  to  the  election,  because  he  expected 
Martin  would  be  there,  and  was  determined  not  to  be  impos- 
ed on— he  was  too  young  to  vote.  Capel  did  not  vote.  Wit- 
ness had  agreed  to  go  with  May  and  help  steal  Julia.  Wit- 
ness was  the  nephew  of  Mrs.  Parsons.  Through  Smith's 
lane  was  the  way  for  Martin,  Waddill,  and  Gatewood  to  go 
home. 

Thoma$  Capel  was  next  called  by  the  State  and  sworn. 
He  described  the  affair  as  Henry  did,  with  this  difference — 
he  was  on  the  outside  of  the  horses,  while  Waddill  and  May 
were  talking  ;  Martin  got  off  of  his  horse  on  the  outside  from 
May — did  not  fasten  him — had  a  whip  in  his  hand — witness 
saw  no  pistol.  Witness  said,  "  Martin,  you  ought  not  to  in- 
terfere with  May — he  has  given  you  no  provocation."  Mar- 
tin replied,  "You  are  all  d d  rascals^"  and  walked  be- 
tween the  tail  of  his  horse  and  the  head  of  Waddill's,  his 
back  to  witness — Waddill  was  then  abusing  Henry.  Martin 
took  the  small  end  oi  the  whip  in  his  left  hand,  walked  up 
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to  May,  and  gave  him  a  light  tap  with  the  bult  end  on  his  ^^"J*>*' 

Areast.    May  put  his  hand  in  his  pantaloons  pocket  and  got 1_ 

his  pistol  to  his  hip.  Martin  very  quickly  presented  his  pis-  State^ 
tol  and  fired.  May  fell  to  the  ground,  and  died  without  j^^^^ 
speaking.  He  was  shot  in  the  left  eye.  Witness  did  not  see 
where  Martin  drew  his  pistol  from — did  not  think  May  had 
got  his  pistol  higher  than  his  hip  when  May  fired — ^between 
the  tap  of  the  whip  and  report  of  the  pistol  could  have  coun- 
ted 1, 2, 3.  Witness  being  asked  by  the  prisoner's  counsel, 
witli  a  view  to  impeach  him,  it  he  had  not  said,  at  the  burial 
of  May,  that,  if  Martin  had  not  fired  as  quick  as  be  did,  he 
would  have  been  a  dead  man  in  a  second,  did  not  recollect 
saying  so.  Witness  had  agreed  ta  go  with  May  and  see  him 
married. 

William  Smith  for  the  State.  He  described  the  affair  as 
Capel  did,  with  this  difference — he  was  on  the  inside  with 
May  and  Henry,  but,  while  Waddill  was  trying  to  get  out 
his  pistol,  retreated,  as  he  did  not  wish  to  be  in  the  scrape, 
and  came  around  on  the  outside  where  Capel  and  Samuel 
Smith  were.  When  Martin  passed  between  the  horses,  he 
said  to  May,  "  I  have  a  mind  to  horse^whip  you."  May  said, 
<<4^ttempt  it."  Martin  walked  up  with  the  whip  in  his  kfl 
hand  and  tapped  May  lightly  on  the  breast  with  the  butt  end. 
Witness  then  saw  May's  pistol  in  bis  hand  about  his  hip,  and 
quickly  heard  a  pistol  fire.  Martin's  back  was  to  witness — 
witness  did  not  see  his  pistol — thinks  he  could  have  counted 
1,  2,  3,  4,  6,  from  the  tap  with  the  whip  to  (he  report  of  the 
pistol— did  not  see  May's  pistol  raised  above  his  hip.  May's 
pistol  was  lying  on  the  ground  between  his  hand  and  side- 
cocked  or  half  cocked,  and  a  cap  on  the  tube. 

Samuel  Smith  for  the  State,  described  the  affair  as  Wil- 
liam Smith  did. 

Washington  Ingram  far  the  State,  swore,  (hat  on  the  day 
of  the  election,  at  the  election  ground,  he  saw  Gatewood  hand 
the  whip  to  Martin.  Martin  asked  witness  if  he  could  knock 
a  man  down  with  it.  Witness  said,  "By  striking  in  the  right 
place."  Gatewood  said  he  could  knock  a  horse  down  with 
it.  Afterwards  Waddill  took  the  whip  out  of  Martin's  hands 
and  held  it  awhile.    Martin  then  took  it,  saying  he  wanted 

13 
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December  it,  or  had  a  use  for  it.    This  was  about  two  o'clock^    Wit- 
\^nes^  described  the  whip — snid  it  was  such  as  overseers  use — 


Martin. 


State  about  three  feet  long — thongs  ot  leather  platted  over  a  staff — 
^.  thinks  the  staff  was  about  eighteen  inches  long,  tapering  to 
a  point — about  one  inch  in  diameter  at  the  butt — the  staff 
was  of  white  oak* 

Young  Allen  for  the  State,  swore,  that  the  day  after  the 
homicide,  while  he  was  taking  Martin  to  jail,  he  observed  to 
him,  <<  it  was  a  pity  the  ball  had  not  struck  the  bone,  when 
it  would  have  glanced  and  not  have  killed  May."  Martin 
said,  <<  It  would  not  have  glanced  if  it  had  struck  the  bone, 
for  hi$  head  was  turned  to  one  side  when  I  fired." 

Here  the  Solicitor  for  the  iState  announced  that  he  would 
rest  the  case. 

The  prisoners'  counsel  stated  to  the  Court  that  Gatewood, 
Whitlock,  and  William  Waddill,  the  three  other  persons  who 
were  present  at  the  transaction,  were  in  attendance,  having 
been  summoned  by  the  prisoners;  and  moved  that  the  Solici- 
tor might  be  required  to  introduce  them.  The  Solicitor  de- 
clined using  them  as  witnesses,  and  the  Court  refused  to  re- 
quire him  to  do  so.  The  prisoners'  counsel  then  moved  tliat 
the  Court  should  call  these  witnesses  and  have  them  exa- 
mined, as  witnesses  of  the  law,  in  behalf  of  the  State.  This 
the  Court  declined  doing,  as  no  such  practice  had  obtained 
in  our  Courts. 

The?  prisoners'  counsel  then  called  William  Gatewood. 
The  Solicitor  objected  to  his  competency,  because  he  was 
charged  in  the  indictment  as  principal  in  the  second  degree, 
and  the  bill  was  found  as-  to  him.  The  prisoners'  counsel 
produced  a  record,  showing  that  a  noh  pros,  had  been  enter- 
ed as  to  him,  and  that  he  had  been  thereupon  discharged. 
The  Court  held  that  he  was  a  competent  witness. 

William  Gatewood  for  the  prisoner,  swore,  that  on  the 
afternoon  of  the  day  of  the  election,  before  the  polls  were 
closed,  May  asked  him  to  take  a  walk.  They  went  about 
fifty  yards  into  the  woods^  May  said  he  had  heard  of  Mar- 
tin's threats,  and  had  come  there  that  day  expecting  Martin 
to  attack  him — ^he  had  no  other  business — he  was  prepared 
for  him — and,  if  Martin  did  attack  him^  be  would  cure  him 
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He  then  asked  witness  to  carry  a  letter  to  Miss  Julia,  which  December 
witness   declined  doing.    They  then  walked  back.    After     *®^** 
the  polls  were  closed,  witness,  Martin,  Waddill,  and  Whit- "  state 
lock,  started  to  get  their  horses  to  go  home.     Witness  told       ▼ 
Martin  what  May  had  said — could  not  recollect  whether  he    ^"^** 
told  about  being  asked  to  carry  a  letter — ^thought  he  did  not. 
Martin  said,  <•  This  is  no  place  to  attack  a  man  on  such  an 
account."    They  got^their  horses  and  started— does  not  think 
Waddill  heard  what  he  told  Martin— little  William  Waddill 
rode  behind  his  father.    Witness  did  not  know  that  May  was 
before,  and  had  no  reason  to  believe  that  Martin  or  W^addili 
did.     They  rode  on  in  a  walk  or  trot,  without  sayino^  any 
thing,  as  he  recollects,  until  they  got  within  about  fifty  yards 
of  May,  when  Martin  pushed  on  ahead,  and  stopped  in  front 
of  May,  as  described  by  witness  Henry.    Waddill,  witness^ 
and  Whitlock,  stopped  near  Martin.    Martin  said,  "May,  I 
understand  you  came  to  the  election  to-day,  expecting  to  be 
attacked  by  me."    May  said,  ^'  Who^s  your  author?"    Mar 
tin  said,  '<  Gatewood."    May  asked  witness  if  he  had  said  so 
—he  said,  "  Yes."    Martin  said,  « I  have  a  mind  to  horse- 
whip you."    Waddill  said,  "Whip  the  d d  rascal."  May 

tamed  towards  Waddill  and  made  one  step,  and  said,  "  You 
would,  eh  ?"  Waddill  put  his  hand  in  his  coat  pocket,  pul- 
led out  a  pistol,  and  told  him  not  to  come  nearer.  May  said, 
«« Whoop  and  thunder,  by  God" — opened  his  bosom  and  said, 
"  Here  is  an  open  breast,  shoot.'  Waddill  put  up  his  pistol 
and  Ijegan  to  quarrel  with  Henry.  By  this  time  Martin  had 
got  off  his  horse,  and  came  round  to  where  May  was.  They 
had  some  words— witness  could  not  recollect  them.  Witness 
turned  his  head  at  that  moment  towards  Henry — heard  Wad- 
dil  say,  raising  both  hands,  "Boys,  quit  that."  Witness 
looked  at  Martin  and  May— both  had  pistols  presented — ^the 
muzzles  within  three  inches — May's  arm  was  stretched  out, 
and  his  pistol  level— instantly  a  pistol  fired— could  not  tell 
which  had  fired  till  he  saw  May  falling  to  the  ground.  Wit- 
ness produced  the  whip.  It  corresponded  with  the  descrip^ 
tion  given  by  Ingram,  except  that  the  staff  was  of  raw  hide 
and  not  white  oak — the  end  had  brass  tacks.  Witness  said, 
he  did  not  hand  the  whip  to  Martin,  as  stated  by  Ingram— 
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December  it  was  taken  from  witness  by  little  William  Waddill — and  be 
^®^  '     said  he  had  no  such  conversation  with  Martin  as  that  stated 


State  by  Ingram.  On  cross-examination  witness  said  he  was  the 
^.  overseer  of  the  estate,  of  which  Martin  and  Waddill  wer^ 
part  ownerSi-^he  was  in  the  employment  of  a  Mr.  Allen,  who 
had  the  general  superintendence  of  the  Martin  estate,  as  no 
division  had  been  made — ^lived  at  Mr.  Parson's.  On  the  day 
before  the  election  witness  rode  with  Martin  to  Lisles'  store. 
Martin  told  witness  May  was  a  young  man  he  liked  very 
well  in  his  place — but  he  liked  no  man  out  of  his  place — that 
he  intended  to  have  a  talk  with  him  and  try  and  dissuade 
him  from  writing  letters  to  his  sister,  and,  if  he  could  not 
stop  him  in  that  way,  he  would  make  him  stop.  To  im- 
peach faim,  he  was  asked,  if,  shortly  after  the  affair,  he  did 
not  tell  Mrs.  Biddle,  he  was  not  certain  whether  May  drew 
bis  pistol  or  not.  He  answered^  he  did  not  believe  he  had 
said  so, 

William  Waddill  for  the  prisoners.  He  stated  that  he 
was  about  twelve  years  old — the  son  of  the  prisoner  Waddill 
**— that  he  rode  behind  his  father  to  the  election^— took  the 
whip  from  Gatewood,  and  was  popping  it  about  in  the  yard 
'— hi&  uncle  Edmund  told  him  to  quit  or  he  would  take  it 
from  hini>---kept  popping,  and  his  uncle  took  it  from  him,  and 
bad  it  the  rest  of  the  day — never  heard  his  father  or  uncle 
Edmund  say  any  thing  about  May,  except  his  father  told  his 
mother  he  was  certain  May  was  writing  letters  to  his  aunt 
Julia,  and  they  seemed  not  to  like  it — when  bis  father  started 
home,  witness  did  not  know  May  was  on  the  road  ahead — 
rode  behind  his  father — rode  slow — overtook  May — his  fa- 
ther got  into  a  quarrel  with  him,  and  drew»his  pistol  out  of 
bis  coat  pocket— tried  to  prevent  him— cried — ^Whitlock  took 
him  down — bis  uncle  said  to  May,  "  You  come  here  to-day 
for  me  to  attack  you."  May  said,  "Who  is  your  author?" 
Uncle  said,  "Gatewood."  Gatewood  said,  "Yes,  be  was." 
His  uncle  gave  May  a  light  tap  on  the  breast  with  the  whip 
— ^May  drew  his  pistol — ^presented  it — bis  arm  was  stretched 
out  and  pistol  level — ^his  uncle  drew  bis  pistol  and  fired  be- 
fore bis  arm  was  entirely  straight— his  father  said,  "  You 
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have  killed  him,  Edmund"— his  unde  said,  «  Why  did  he  December 
draw  his  pistol  on  me  first  ?"  L. 

The  prisoners'  counsel  here  stated  to  the  Court,  that  the  State 
witness  Whitlock  was  in  town,  and,  being  somewhat  unwell  m  Jii^^^ 
when  the  trial  began,  was  now  too  sick  to  come  into  Court, 
and  prayed  to  be  allowed  to  read  his  examination,  taken  in 
writing  by  the  committing  magistrate.  The  Solicitor  admit- 
ted that  Whitlock  was  too  sick  to  be  brought  into  Court,  but 
objected  to  the  examination  being  read  in  evidence.  The 
Court  allowed  the  prisoners'  counsel  to  read  it,  being  satis- 
fied that  Whitlock  was  not  there,  and  would  cot  be,  during 
the  trial,  to  be  examined  in  person.  It  was,  then  read,  as 
follows : 

James  D.  WhitUckr-iixe  first  witness  for  defendants,  be- 
ing duly  sworn,  states  as  follows:  that  he,  Martin  and  Wad- 
dill  were  going  hom^, and  when  they  came  up  with  Mr.  May 
and  company,  Martin  rode  on  before  May  and  turned  his 
horse  round  and  stopped.  Waddill  stopped  just  behind 
htm,  and  Martin  said  to  May,  he  suppased  that  he,  May,  was 
going  to  attack  him  there  that  day,  and  May  asked  him  his 
author,  and  Martin  said  it  was  a  very  respectable  man.  May 
asked  him  again  who  was  his  author,  and  he  told  him  Mr. 
Gatewood.  May  turned  round  and  asked  Gatewood  if  he 
did  say  so,  and  Gatewood  said  he  did.    Then  Waddill  said, 

"  whip  the  d d  rascal,"  and  began  to  get  out  his  pistol; 

and  May,  he  thinks,  stepped  up  to  him  and  opened  his  breast. 
Then  I  tried  to  take  the  pistol  away  irom  him,  and  Waddill 
turned  towards  Mr.  Henry  and  went  to  cursing  him,  and 

said  he  had  acted  like  a  d d  rascal.      Then  I  stepped 

up  to  Mr.  Henry  and  told  him  I  would  drop  it,  if  I  were 
him.  I  don't  recollect  any  thing  Henry  said.  While  I  was 
talking  to  Heury,  I  heard  the  pistol  and  turned  round  and 
saw  the  man  fall;  and  Waddill  said,  <<  Edmund,  you  have 
killed  him,  and  you  ought  not  to  have  done  it;"  and  Ed- 
mund said  he  drew  his  pistol  on  him  first.  Martin  then  ask- 
ed what  he  should  do,  and  Waddill  said  <<  go  home." 

duestion  by  Mr.  Little.      Did  you  hear  Waddill  at  any 
time  threaten  to  shoot  May?    Answer.  I  did  not. 
Question  2.   When  Waddill  told  Martin  to  whip  May, 
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^m"^^'  what  was  his  reply?    Answer.    It  was,  that  he  did  not  want. 
•  __.to  whip  him.    He  only  wanted  to  tell  hini  what  he  thought 
ofhim. 

Q,ues.  3.  Describe  how  Waddill  held  his  pistoL  Ans. 
He  had  the  breech  in  one  hand  and  the  barrel  in  the  other, 
when  I  tried  to  get  it  from  him. 

John  C  Miller  J  for  the  prisoner,  swore  that  at  the  burial 
of  May,  the  witness  Capel  said,  if  Martin  had  not  fired  when 
he  did,  he  would  have  been  a  dead  man  in  a  second. 

James  B.  Lindsay^  for  the  prisoner.  He  got  to  the  place 
before  May  died — found  a  pistol'on  the  ground  between  his 
elbow  and  body — the  muzzle  towards  his  shoulder — ^thinks 
it  was  cocked — saw  a  cap  on  the  tube — produced  the  pistol, 
which  was  admitted  to  be  the  same— the  trigger  was  secret; 
when  half-cocked,  the  trigger  did  not  shew  as  was  usual 
with  such  pistols — ^when  full  cocked,  the  trigger  only  came 
out  a  part  of  the  way — you  had  to  push  it  back  with  the  fin- 
ger to  bring  it  at  right  angles,  its  proper  place  to  fire — thinks 
the  trigger  was  not  at  right  angles  when  he  took  it  up,  but 
partly  out. 

The  prisoner  then  called  several  witnesses,  who  proved 
that  Gate  wood  was  a  man  of  good  character.  The  same 
witnesses  prove  that  Philip  Henry,  Thomas  Capel,  William 
and  Samuel  Smith  and  Washington  Ingram  were  men  of 
good  character. 

The  Solicitor  then  called  Fanny  Biddle,  who  swore  that, 
shortly  after  the  affair,  Gatewood  told  her  he  was  not  certain 
whether  May  drew  his  pistol  or  not,  but  thought  he  did 
draw  it. 

Mr.  Biddle,  for  the  State,  swore  that  he  washed  the 
wound,  but  did  not  probe  it — ^thinks  the  ball  entered  the  cor- 
ner of  the  eye,  and  ranged  towards  the  back  of  the  head  to- 
wards the  right  side. 

As  to  the  prisoner  Martin,  the  Court  charged — That  if  the 
jury  were  satisfied  that  Martin  had  killed  May  with  the  pis- 
tol, as  charged  in  the  indictment,  it  would  be  a  case  of  mur- 
der, unless  the  evidence  made  a  justification,  excuse  or  mit. 
igation;  for  the  law  implied  malice  where  a  man  was  wick- 
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ed  enousrh  to  kill  another,  without  justification,  excuse  or  December 
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mitigation.  -....«._ 

The  position  assumed  by  the  prisoners*  counsel,    that  if    sute 
Martin  approached  May  and  touched  him  lightly  with  the   y^J^^ 
whip,  and  May  thereupon  drew  his  pistol  intending  to shoot,^ 
Martin  was  justified  in  killing  to  prevent  a  felony,  was  not 
law;  because  the  wrongful  act  of  Martin  caused  May  to 
draw  his  pistol. 

As  to  the  second  position  assumed  by  the  prisoners'  coun- 
sel, that  if  Martin  approached  May  and  touched  him  lightly 
with  his  whip,  and  May  instantly  drew  his  pistol,  so  as  to 
place  Martin  under  the  necessity  of  shooting  to  save  his  own 
lire,  it  was  excusable  in  self-defence,  or  at  most  but  man- 
slaughter— the  Court  charged  that  if,  upon  a  sudden  quar- 
rel, without  preconceived  malice,  one  strikes  another  an  or- 
dinary blow,  and  it  is  returned  with  such  fierceness  as  to  en- 
danger his  life,  and,  having  no  other  change  to  escape,  he 
kills,  this  would  be  killing  in  self-defence;  or,  if,  being  exci- 
ted by  the  fierceness  of  the  return,  he  kills,  without  attempt^ 
ing  to  get  out  of  the  way  when  he  might,  this  would  be  man, 
slaughter,  although  he  struck  the  first  biow;  for  the  sudden 
quarrel  accounts  for  the  first  blow,  and  the  fierce  return  ac- 
counts for  the  killing.  If  the  jury  were  satisfied  that  Mar- 
tin was  angry  with  May  for  writing  and  sending  letters  to 
his  sister,  but  had  formed  no  intention  of  killing  him  or  of 
attacking  him,  when  he  went  to  the  election;  that  May  told 
Gatewood  he  expected  Martin  to  attack  him,  and  was  pre- 
pared for  him,  and  would  cure  him,  if  he  did;  that  Gatewood 
totd  this  to  Martin;  that  Martin,  before  riding  up  to  May,  de- 
termined to  horse-whip  and  to  kill  him  if  he  resisted;  that 
for  this  purpose  he  stopped  him,  had  the  words  with  him, 
got  off  of  his  horse,  and  approached  him  in  the  manner  de- 
scribed, knowing  that  he  was  armed  and  expecting  that, 
when  touched  with  the  whip,  he  would  draw  a  pistol  or  o- 
ther  deadly  weapon,  and  intending,  if  he  did,  to  shoot  him, 
it  would  be  a  case  of  murder,  and  would  not  come  within 
the  position  laid  down;  because  here  was  preconceived  ma- 
lice. 

But  if  the  jury  were  not  satisfied  that  Martin  had  formed 
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December  this  determination  before  he  rode  up  to  May,  asd  believed 
'*  that  he  determined  to  horse-whip  May  just  before  he  dis- 
State  mounted;  then  it  would  be  necessary  to  decide,  whether  this 
^.  determination  was  the  effect  of  a  quarrel  that  then  took  place, 
or  was  the  effect  of  previous  angry  feeling,  inflamed  by  the 
words  of  WaddilL  This  was  a  question  of  fact  for  the  ju- 
ry. The  Court  could  only  assist  the  jury  by  telling  them 
that  the  word  quarrel  was  used  to  mean,  not  merely  when 
two  bandied  angry  and  abusive  words,  but  extended  to  the 
case  where  a  man  did  or  said  any  thing,  calculated  to  offend 
an  ordinary  man,  for  the  offence  then  given  would  account 
for  the  blow.  And  the  jury  would  consider  whether  the 
conduct  and  words  of  May,  at  the  time,  were  calculated  to 
give  offence — whether  it  would  have  been  less  offensive  for 
May,  when  interrogated,  to  have  answered  "  yes"  directly, 
instead  of  evading  by  asking  for  the  author.  It  would  also 
be  necessary  to  decide,  whether,  after  Martin  formed  this  de- 
termination, he  approached  and  touched  with  the  whip  and 
met  with  a  return  unexpectedly  fierce,  or  whether  he  did  not 
expect  May  to  draw  a  pistol  or  other  deadly  weapon,  when 
touched  with  the  whip,  and  had  not  made  up  his  mind  to 
shoot  him  if  he  did.  If  the  determination  was  the  effect  of 
the  quarrel  that  then  took  place,  and  the  return  was  unex- 
pectedly fierce,  it  would  come  within  the  position  laid  down 
and  be  a  case  of  killing  in  self-defence  or  of  manslaughter. 
But  if  the  determination  was  the  effect  of  previous  angry 
feeling,  inflamed  by  the  words  of  Waddill,  and  the  return 
made  was  nothing  more  than  was  expected  by  Martin,  aLd  in 
the  event  of  which  he  had  made  up  his  mind  to  shoot,  then 
it  would  not  come  within  the  position  laid  down,  but  would 
be  murder. 

As  to  the  3d  position  assumed  by  the  prisoners'  counsel, 
that  if,  upon  a  sudden  quarrel,  two  men  fight  with  deadly 
weapons,  each  having  a  fair  chance,  and  one  kills,  it  is  but 
manslaughter,  the  Oourt  charged  that  such  was  the  law — 
that  cases  of  this  kind  were  of  more  frequent  occurrence  in 
former  times,  when  gentlemen  usually  went  armed,  than  at 
the  present  day,  but  the  law  was  still  the  same — that  to  make 
this  position  applicable,  it  was  necessary  there  should  be  a 
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sudden  quarrel,  giving  it  the  meaning  as  explained  before,  December 

and  they  fight  so  soon  after  as  not  to  allow  time  for  reflection, ^ 

for  if  the  parties  had  time  to  reflect  and  become  cool,  it  was  state 
the  case  of  an  ordinary  duel,  and  it  made  no  difference  whe-  ^. 
ther  the  challenge  was  verbal  or  in  writing— *and  it  was  fur- 
ther necessary  that  no  advantage  should  be  taken,  and  the 
party  must  wait  till  his  adversary  was  ready;  for  the  law  al^ 
lowed  this  mitigation  in  regard  to ^ the  frailty  of  men,  who 
fought  as  a  point  of  honor.  Whether  there  was  a  sudden 
quarrel,  which  caused  the  fight,  or  whether  it  was  the  result 
of  a  previous  determination,  :pr  of  previous  angry  feeling 
infl<imed  by  the  words  of  Waddill,  and  whether  Martin 
.  waited  until  May  was  ready,  or  whether  he  did  not  approach, 
intending  to  touch  Mny  with  the  whip,  to  see  if  he  would 
take  a  whipping,  intending,  if  he  attempted  to  draw  his  weap- 
on, to  take  all  advantages  and  shoot  him  as  soon  as  he  could, 
and  whether  he  did  not  accordingly  do  so,  are  questions  of 
fact  left  to  the  jury. 

The  jury  found  Martin  guilty  of  murder,  Waddill  of 
manslaughter. 

The  prisoner  Martin,  by  bis  counsel,  moved  for  a  new  tri- 
al for  the  following  reasons,  viz. 

1st.  Because  the  verdict  Was  contrary  to  law  and  evidence. 

2dly.  Because  the  Court  erred  in  instructing  the  jury: — 
Ist.  The  prisoner's  counsel  requested  the  Court  to  charge  the 
jury,  that  if  Martin,  when  he  gave  the  deceased  the  tap  on 
the  breast  with  the  whip,  did  not  intend  to  injure  him,  but 
only  to  shew  the  deceased  that  the  prisoner  was  not  afraid 
of  him,  or  to  offer  him  a  mere  personal  indig^nity,  then  the 
drawing  of  a  pistol  by  the  deceased  was  a  resistance  dispro- 
portioned  to  the  assault,  changed  the  character  of  the  com- 
bat^ made  the  deceased  an  assailant,  and  the  killing  was  on-^ 
ly  manslaughter.  2dly.  That  when  Martin  threatened  to 
horse-whip  the  deceased,  and  the  deceased  replied,  "  attempt 
it,'^  Martin  gave  him  the  light  tap  on  the  breast,  the  deceas-^ 
ed  dreiv  his  pistol,  Martin  drew  and  shot  him,  it  was  an  af- 
fray in  heat  of  blood  and  the  homicide  only  manslaughter. 
3dly.  That  it  was  an  affray — the  parties  fought  on  equal 
t«rnn£i-^and  the  killing  was  only  manslaughterr 
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December  3d.  Because  Peter  May,  one  of  the  grand-jury  who  found 
the  bill  of  indictment  in  this  case,  was  the  uncle  and  near  re- 
State  Ifttion  by  consanguinity  ot  the  deceased,  William  W.  May. 
^.  4thly.  Because  Joel  E.  Home,  one  of  the  witnesses  en- 
dorsed on  the  bill  of  indictment  ns  being  sworn  and  sent  to 
the  grand  jury,  as  a  witness  in  the  case^  was  neither  sworn 
on  the  trial,  tendered  nor  introduced  as  a  witness. 

6thly.  Because,  when  the  Solicitor  announced  to  the 
Court  that  no  other  witnesses  would  be  introduced  by  the 
State,  the  prisoner's  counsel  stated  to  the  Court,  that,  as  it 
appeared  by  the  testimony  for  the  prosecution  three  other 
witnesses  were  present,  when  the  homicide  charged  in  the 
bill  was  perpretrated,  and  the  court  being  then  informed  that 
these  witnesses  were  summoned  by  the  prisoner  and  were 
present  in  attendance  on  the  Court,  the  counsel  prayed  that 
in  furtherance  of  justice  the  State  might  be  required  to  in- 
troduce them  on  the  trial;  the.  Solicitor  declined  using  them 
as  witnesses,  and  the  Court  declined  to  make  the  desired  re- 
quisition; it  was  then  moved  that  the  Court  should  call  the 
witnesses  and  have  them  examined  as  witnesses  of  the  law 
in  behalf  of  the  State,  which  his  Honor  also  declined  do- 
ing. 

The  new  trial  was  refused.  The  Court  was  of  the  opin- 
ion that  the  objection,  because  Peter  May  was  one  of  the 
Grand  Jury  could  not  avail  after  the  triaL  2dly.  In  rela- 
tion to  the  wituess  Home:  This  witness  had  been  called  by 
the  State  before  the  trial  and  his  absence  made  known; 
which  fact,  in  the  opinion  of  the  Court,  removed  all  objec- 
tions, supposing  the  State  was  bound  to  examine  him,  if  he 
had  been  present,  from  the  fact  of  his  having  been  sworn 
and  sent  to  the  Grand  Jury.  As  to  the  fifth  ground — thai 
Gatewood,  Whitlock  and  William  Waddill,  who  were  pres- 
ent at  the  killing,  were  not  examined  by  the  State  or  by  the 
Court,  the  Court  reftised  a  new  trial,  1st,  because,  in  the  o- 
pinion  of  the  Court,  no  rule  of  practice,  by  which  the  Soli- 
citor was  expected  or  required  to  examine  all  the  persons 
present  at  the  transaction,  was  in  use  or  force  in  this  State. 
But  2d;y,  the  rule,  if  there  be  such  a  one,  could  not  apply 
to  this  case,  because  Gatewood  was  the  overseer  of  a  plan- 
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tation,  of  which  Martin  and  Waddill  were  part  owners,  and  December 

the  same  indictment  had  been  found  against  him,  although  a [^ 

noL  pros,  was  afterwards  entered — William  Waddill  was  a     State 
child  about  twelve  years  of  age,  the  son  of  one  of  the  pris-  ..  ^. 
oners  and  the  nephew  of  the  other,  and  Whitlock  was  at  the 
time  near  the  Court-House,  so  much  indisposed  with  fever 
as  to  make  it  unsafe  for  him  to  be  brought  into  Court. 

As  to  the  other  grounds,  the  Court  was  of  opinion,  that 
the  matters  of  law  had  been  fully  and  correctly  given  in 
charge  to  the  Jury. 

The  rule  for  a  new  Trial  was  discharged,  and,  the  judg- 
ment of  the  Court  having  been  pronounced,  the  prisoner 
M  irtin  appealed  to  the  Supreme  Court. 

J.  6.  Bynum,  Solicitor,  for  the  State, 
Badger  for  the  defendant. 

RuppiN,  C.  J.  The  Court  has  carefully  considered  the 
instructions  given  by  his  Honor  to  the  Jury,  and  does  not 
perceive  any  error  in  them  to  the  prejudice  of  the  prisoner. 
It  was  argued  at  the  bar,  that  it  was  a  case  of  sudden  affray, 
or  mutual  combat  in  the  heat  of  blood;  and  that  the  Court 
ought  to  have  directed  the  Jury,  that  if  the  prisoner  touched 
the  deceased  with  the  whip  as  an  invitation  to  him  to  draw 
his  pistol,  and  they  immediately  proceeded  to  the  mortal  af- 
fray, with  pistols  on  each  side,  the  killing  was  not  murder. 
But  a  Court  is  not  bound  to  lay  down  to  the  Jury,  proposi- 
tions merely  abstract,  however  correct  they  may  be  in  point 
of  law.  It  is  enough  to  inform  the  Jury  upon  such  ques- 
tions as  the  evidence  raises,  and  not  trouble  them  with  those 
upon  which  there  is  no  evidence.  In  this  case,  it  is  suflici- . 
ently  obvious,  that  the  position  taken  in  the  argument  had 
no  application.  When  an  invitation  to  May  to  draw  his  pis- 
tol is  spoken  of,  it  must  mean,  that  he  was  to  draw  for  the 
purpose  of  a  fight  with  those  weapons  on  both  sides,  and, 
moreover,  for  a  fair  fight  with  them.  Now  there  was  no  ev- 
idence of  the  state  of  facts  supposed.  But  several  circum- 
stances shew  in  the  mind  of  the  prisoner  a  different  purposei 
These  were  the  previous  ill-will  or  angry  feeling,  as  the 
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December  Judge  called  it;  the  communication  to  the  prisoner,  by  his 

l_own  witness,  at  the  election,  that  May  was  armed  to  repel 

State  an  attack  expected  from  him,  and,  his  reply,  that  that  was 
Ma\m  ^°  P'^^®  ^^^  ^^^  attack;  then,  the  following  the  deceased  by 
Martin  and  Waddill,  the  stopping  him,  and  commencing  an 
immediate'quarrel  with  him  by  both,  the  assault  on  him  by 
Waddili  with  a  pistol;  and,  finally,  the  assault  on  him  with 
the  whip  and  the  shooting  by  the  prisoner  as  soon  or  imme- 
diately after  May  drew  his  pistol,  without  having  said  one 
word  of  having  a  pistol  himself,  or  otherwise  proposing  a 
combat  of  that  kind.  There  was  no  warning  from  the  pris- 
oner; nothing  like  "prepare  yourself,"  or  **are  you  ready." 
So  far,  therefore,  from  these  being  evidence  of  a  challenge 
to  fight  on  an  equal  footing,  these  facts  if  believed  by  the 
Jury,  afford  a  rational  inference,  that  the  prisoner  had  no 
such  intention,  but  designed,  upon  the  exhibition  of  an  at- 
tempt, on  the  part  of  the  deceased,  to  resent  in  that  way  the 
indignity  of  a  stroke  with  a  whip,  to  shoot  him  before  he, 
the  prisoner,  could  possibly  be  hurt.  Upon  that  supposition, 
the  killing  would  be  undoubtedly  murder.  Being  secretly 
prepared  to  kill,  and  intending  to  do  so  instantly  m  case  he 
should  perceive  danger  in  the  appearance  of  the  other  party, 
it  is  ^ppar«ntthat  he  sought  the  other's  blood  without  mean- 
ing to  be  really  exposed  himself.  In  such  a  case,  it  is  not 
material  that  the  purpose  of  the  prisoner  was  inspired  by 
high  words  between  him  and  the  deceased.  They  furnish 
no  mitigation  for  the  killing  an  unarmed  man,  or  an  armed 
one  tal^n  designedly  at  a  disadvantage.  For  the  law  is, 
"  that  in  the  case  of  mutual  combat,  in  order  to  save  the 
party  making  the  first  assault  upon  an  insufficient  legal  pro- 
vocation, from  the  guilt  of  murder,  the  occasion  must  not 
only  be  sudden,  but  the  party  assaulted  must  be  put  on  an 
equal  footing  in  point  of  defence,  at  least  at  the  outset.'' 
East.  P.  C.  242.  Admitting,  then,  this  to  have  been  a  sud- 
4en  mutual  combat,  it  yet  remained  to  ascertain,  as  matters 
jof  fact,  whether  the  parties  fought  fairly,  and  whether  the 
prisoner  allowed  the  deceased  to  get  on  an  equal  footing 
with  himself,  or  whether  it  was  or  was  not  his  purpose, 
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from  the  beginning,  that  the  deceased  should  not  have  an  DeMmber 
equal  chance. 
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Those  enquiries  naturally  arose  out  of  the  evidence ;  and  state 
they  were  left  to  the  Juryfwith  instructions,  which  could  not  ^. 
have  been  misunderstood.  In  substance,  they  were :  That 
if  the  prisoner,  when  he  made  the  assault  with  the  whip,  did 
not  intend  to  shoot  May,  and  his  shooting  was  in  conse- 
quence of  the  other  party,  contrary  to  the  prisoner's  expec- 
tation, resorting  to  the  use  of  a  deadly  weapon ',  then  the 
killing  was  not  murder.  But  if  the  prisoner  expected,  in 
case  he  struck  with  the  whip,  that  May  would  endeavor  to 
return  the  assault  by  shooting  him,  and,  nevertheless,  the  pri- 
soner determined  to  make  the  attack,  and  made  up  his  mind, 
if  the  other  attempted  to  draw  his  weapon,  to  kill  him  as  soon 
as  he  could;  that,  then,  the  killing  with  such  a  mind  was 
murder.  That  such  was  the  meaning  of  the  presiding  Judge, 
we  think,  is  apparent,  when  the  whole  charge  is  considered. 

The  case  wasj^ubmitted  to  the  Jury  under  several  aspects. 
It  was  first^supposed  the  Jury  might  be  of  opinion,  that  be- 
fore the  prisoner  rode  up,  and,  consequently,  before  any  words 
and  without  any  immediate  provocation,  the  prisoner  "  had 
determined  to  horse  whip  the  deceased,  and  kill  him  if  he  re- 
sisted ;  and  for  that  purpose  stepped  him,  had  words  with 
him,  and  touched  him  with  the  whip,  expecting  him  to  draw 
a  pistol,  and  intending  to  shoot  him  if  he  did*' — it  would  be  , 
a  case  of  preconceived  malice,  and  be  murder.  To  so  much 
of  the  charge,  there  can  be  no  exception.  For,  to  follow  a 
person,  and  seek  a  combat  with  him,  for  the  purpose  of  kill- 
ing him,  and  covering  the  act  with  the  pretence  of  a  danger- 
ous resistance  to  a  moderate  assault,  is  nothing  less  than 
wreaking  a  diabolical  vengeance. 

A  second  hypothesis  was,  that  the  determination  to  horse- 
whip might  not  have  been  formed  before-hand,  but  was  forr 
med  just  before  the  prisoner  dismounted  for  the  purpose  oi 
inflicting  it — when  he  said  "I  have  a  mind  to  horse-whip 
you."  In  that  case,  the  attention  of  the  Jury  was  directed  to 
two  enquiries  as  material  to  the  degree  of  the  offence.  Firstj 
they  were  told  to  ascertain,  whether  this  determination  was 
the  ejQfect  of  the  quarrel  that  then  took  place,  and  not  of  pre- 
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December  vious  angry  feeling';  and  if  they  should  so  find,  and  te  also 
[_  of  opinion,  that  May's  return  to  the  first  assault  was  not  ex- 
State  pected  by  the  prisoner ;  that,  then,  frona  the  nature  of  May's 
^.  resistance,  and  the  danger  arising  therefrom  to  the  prisoner's 
life,  the  killing  would  be  extenuated  to  self-defence  or  man- 
slaug|iter,  according  to  certain  circumstances  mentioned. 
But  they  were  told,  secondly,  that  if  this  detennination  was 
not  the  efiect  of  a  quarrel  that  then  took  place,  in  other  words, 
was  not  in  fact  provoked  by  the  deceased  at  that  time,  but 
was  the  efiect  of  previous  angry  feeling,  inflamed  by  the 
words  of  Waddill — incited,  that  is  to  say,  by  the  prisoner's 
own  associate;  and  the  Jury  should  find  that  the  prisoner 
expected  May  to  draw  a  pistol,  if  he  struck  him,  and  had 
made  up  his  mind  to  shoot  him  if  he  did ;  and,  accordingly, 
that  the  prisoner  did  shoot  immediately  upon  the  weapon  be- 
ing drawn — ^then  it  was  murder.  And,  as  we  conceive,  this 
instruction  is  law,  for  two  reasons.  The  killing  would  be 
murder,  without  regard  to  the  want  of  equality  of  the  parties 
in  the  combat,  upon  the  ground  that  it  was  upon  previous 
ill-willj  or,  at  all  events,  without  recent  provocation  from  the 
deceased.  For  the  instruction  supposes  the  assault  to  be 
found  by  the  Jury  not  to  have  been  caused  by  the  quarrel  at 
the  time  ;  and,  consequently,  it  is  not  a  case  of  sudden  heat 
of  blood  or  provocation,  but  of  pre-existing  ill-will,  wrought 
up  to  the  pitch  of  taking  life  by  the  opportunity  to  do  so,  and 
the  advice  of  a  comrade,  who  likewise  cherished  bad  feelings 
towards  the  person  attacked.  But,  besides,  it  would  be  mur. 
der  for  the  reason  on  which  his  Honor  submitted  the  case  to 
the  Jury ;  that  is  to  say  the  undue  advantage  sought  and  ta- 
ken by  the  prisoner.  The  case  was  distinctly,  we  think,  put 
to  the  Jury  in  that  point  of  view.  For  it  is  to  be  observed, 
that  the  Jury  was  directed  to  consider,  whether  Martin  did 
not  expect  May  "  to  draw"  a  pistol,  and  "made  up  his  mind 
to  kill  him  if  he  did;"  which  is  saying,  that  he  intended  to 
kill  him,  if  he  drew,  and  as  soon  as  he  drew— -without  allow- 
ing May  time  for  full  preparation,  if  he  could  prevent  it. 
That  the  Jury  must  have  received  the  instruction  in  that 
sense  is  deduciblefrom  the  terms  in  which  it  was  expressed; 
but  it  is  placed  beyond  doubt  by  the  language  used  in  clos- 
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ing  the  charge.    It  is  « that  whether  there  was  a  sudden  December 

quarrel  which  caused  the  fight,  or  whether  it  was  the  result  ^^^ '^^ 

of  a  previous  determination,  or  of  previous  angry  feeling,  in-  state 
flamed  by  the  words  of  Waddill,  and  whether  Martin  wait-  ^  ^ 
ed  until  May  was  ready,  or  whether  he  did  not  approach, 
intending  to  touch  May  with  the  whip,  to  see  if  he  would 
take  a  whipping,  and  intended,  if  he  attempted  to  draw  his 
weapon,  to  take  aU  advantages  and  shoot  as  soon  as  he 
could,  and  whether  he  did  not,  accordingly,  do  so,  were  left 
as  questions  of  fact  to  them,"  the  Jury.  Now,  although  one 
may  not  intend  to  kill  another,  if  he  will  stand  and  take  a 
whipping,  yet  if  he  be  prepared  with  a  weapon,  and  deter- 
mined in  his  mind  to  kill  him  if  he  did  not  submit,  but  offers 
or  attempts  to  resist  by  drawing  a  pistol ;  and  with  that  re- 
solution formed,  and  expecting  such  an  attempt  at  resistance, 
he  makes  the  assault,  without  more  provocation,  intending  to 
kill  before  the  other  party  can  do  more  than  attempt  to  draw; 
if  death  ensue,  it  must  be  murder.  The  assault  was  not  de- 
signed to  be,  nor  was  it  in  fact,  an  invitation  to  fight  with 
pistols;  but  it  was  a  provocation  by  one  party  to  the  other  to 
draw  a  pistol,  with  the  intention  to  kill  him  if  he  made  the 
attempt ;  and  this  without  any  notice  of  a  purpose  on  his 
own  part  to  use  a  deadly  weapon.  The  suddenness  of  the 
purpose  to  kill,  in  such  a  case,  does  not  extenuate  the  offence, 
more  than  a  sudden  determination  to  slay  an  unoffending 
man,  accidentally  met  in  the  street.  The  attack  is  found  not 
to  have  been  made  on  cotemporaneous  provocation.  And, 
besides,  if  it  had  been,  from  the  manner  of  it,  it  was  rather  an 
assassination,  than  a  mutual  combat  in  a  fair  field. 

Although  the  other  grounds  of  exception  stated  in  the  re- 
cord were  not  spoken  to  at  the  bar,  yet  in  a  case  of  such  mag- 
nitude to  the  prisoner  it  seems  proper  to  notice  them. 

The  first  is,  that  the  verdict  is  contrary  to  law  and  evi- 
dence. If  it  be  so,  the  Court  cannot  help  the  prisoner.  We 
can  correct  the  errors  of  the  Judge,  but  riot  those  of  the  Jury, 
unless  they  may  have  been  produced  by  the  Judge. 

The  position,  that  the  State  is  bound  to  examine  all  the 
persons  who  were  present  at  the  perpetration  of  the  fact,  or 
to  examine  on  the  trial  all  witnesses  who  had  been  sent  to 
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December  the  Graiyd  Jury,  has  neither  principle  nor  practice  in  this 
'     State  to  support  it.     The  persons  present  are  not  the  wit- 
State     nesses  of  the  l^w,  like  persons  who  have  attested  a  will.     It 
-.  ^       isf  in  the  discretion  of  the  prosecuting  officer,  as  of  any  pri' 
vate  suitor,  what  witnesses  he  will  'call.      He  examines 
such»as  he  deems  requisite  to  the  execution  of  the  public  jus- 
tice.   If  others  can  shed  more  light  on  the  controversy,  or 
place  it  in  a  new  point  of  view,  it  is  competent  to  the  prisoner 
to  call  them.     Without  considering,  therefore,  the  peculiar 
reasons  on  which  the  particular  persons  were  dispensed  with 
on  this  trial,  and  notwithstanding  a  modern  case  in  England, 
we  think  the  ruling  of  his  Honor  right,  on  the  broad  ground 
that  it  was  the  province  of  the  Solicitor,  and  not  of  the  Court, 
to  determine  who  should  be  the  State's  witnesses. 

The  objection  to  the  Grand  Juror  comes  too  late  after  the 
plea  to  the  felony.     Seaborn^s  case,  4  Dev.  305. 

The  opinion  of  the  Court,  therefore,  is,  that  the  prisoner  is 
not  entitled  to  a  venire  de  novo. 

But  the  counsel  for  the  prisoner  has  taken  numerous  ob. 
jections  to  the  record,  and  insists  that  the  judgment  should 
have  been  arrested,  and  must  now  be  reversed. 

Upon  the  transcript  filed  by  the  prisoner,  the  indictment 
appeared  to  be  defective,  for  the  want  of  charging  the  giving 
of  the  mortal  wound  by  the  bullet  shot  from  the  pistol.  The 
Attorney-General  suggested  the  omission  to  be  in  making 
.  the  copy,  and  obtained  a  certiorari  for  a  fuller  transcript. 
Upon  that  the  clerk  sent  up  a  second  transcript,  in  which  the 
defect  has  been  supplied,  and  the  indictment  seems  to  be  per- 
fect. But  it  is  objected,  that  the  Court  cannot  receive  the 
second  transcript,  because  the  writ  of  certiorari  is  not  an- 
,  nexed  to  it,  and  no  return  is  endorsed  on  the  writ  or  made  to 
the  Court,  so  as  to  make  it  appear  that  this  transcript  is  sent 
in  obedience  to  f he  writ.  The  clerk  sent  back  the  writ  with 
the  transcript,  enclosed  together  in  a  sealed  tetter,  addressed 
to  the  clerk  of  this  Court,  in  these  words ;  "Pursuant  to  your 
writ,  I  have  made  out  another  transcript  of  record  in  the  case 
of  the  State  against  Martin,  which  is  herein  handed  you." 

As  the  return  was  not  entirely  formal,  and  we  always 
deem  it  best  to  follow  settled  precedents,  we  did  not  choose 
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to  determine,  whether  that  return  would  do  when  it  w«is  So  December 

easy  to  have  one  undoubtedly  regular.    The  writ  and  tran-^_^ [_ 

script  were,  therefore,  returned  to  the  clerk  ;  and  be  has  sent  state 
them  back,  attached  together  by  wafers,  and  with  the  follow*  _^  ^. 
ing  return  on  the  writ : 

"  State  of  North  Carolina^ 

Richmond  County  and  Superior  Court  of  Law. 

The  execution  of  this  writ  appears  in  a  certain  schedule 
hereunto  annexed,  in  witness  whereof,  &c."  the  usual  attes- 
tation following,  under  the  hand  of  the  clerk  and  the  seal  of 
the  Court,  both  to  the  return  and  the  transcript.  The  objec- 
tion is  thus  removed  ;  and  we  should  not  have  felt  called 
on  to  notice  it,  had  we  not  observed  that  nearly  all  the  clerks 
seem  alike  uninformed  upon  this  subject,  and  hence  we  sup- 
pose they  may  profit  by  this  as  a  precedent. 

Upon  the  reception  of  the  second  transcript  sevetal  objec- 
tions were  taken  to  it^  which  will  now  be  mentioned  and  dis^  . 
posed  of. 

The  indictment  was  preferred  in  the  Superior  Court  of 
Anson  against  three  persons,  Edmund  Martin,  as  the  perpe- 
trator of  the  murder,  and  Thomas  Waddill  and  William  Gate- 
wood  as  accomplices,  present  at  the  fact,  aiding  and  abetting. 
The  trial  of  Martin  and  Waddill  was  removed  to  Richmond 
Court ;  and  from  that  Court  this  appeal  was  taken  to  this 
Court.  The  transcript  of  the  record  from  Anson  is  set  forth 
in  the  transcript  from  Richmond,  and  states,  that  <<  at  a  Su- 
perior Court  of  Law,  begun  and  held  for,  &c.  at,  &c.  on  the 
second  Monday  in  September,  in  the  year,  &c.  before  the 
honorable  Justice  J.  W.,  the  Sheriff  returned  the  venire  fa- 
ciaSy  &c."  from  which  a  Grand  Jury  is  empannelled.  It  then 
proceeds :  "A  bill  of  indictment,  in  the  following  words  and 
figures,  was  preferred"  before  the  Grand  Jury,  that  is  to  say, 
&c.;  which  was  returned  into  Court  by  the' said  Grand  Jury 
"a  true  bill." 

The  transcript  afterwards  proceeds  thus :  "Wednesday. 
September  the  15th,  1841,  the  Court  met  pursuant  to  adjourn- 
raent,"  and  it  then  sets  out  the  arraignment  of  the  three,  and 
their  plea  of  not  guilty,  and  then  the  afiSdavits  of  Martin  and 
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Martin. 
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December  Waddill  respectively,  and  orders  thereon  made  that  the  trial 

[__^  should  be  removed,  as  to  those  two,  to  Richmond. 

State  Again  the  transcript  proceeds :  "  Tuesday,  September  21, 
1841,  the  Court  met  pursuant  to  adjournment,"  and  then  sets 
forth  a  nolle  prosequi  by  the  Solicitor  for  the  State,  as  to 
Gatewood,  and  his  discharge  upon  proclamation. 

The  first  exception  to  this  record  is,  that  it  does  not  ap- 
pear, when  the  indictment  was  found,  nor  that  the  arraign- 
ment and  plea  were  in  the  same  term,  inasmuch  as  no  ad- 
journment is  set  forth,  from  the  second  Monday  in  September 
to  Wednesday  the  15th  of  September,  which  is  the  day  of 
the  prisoner's  plea,  and  the  next  time  that  is  mentioned  after 
Monday,  on  which  the  Court  was  opened. 

But,  supposing  for  the  present,  that  the  use  of  the  past 
tense  is  not  fatal,  we  think  the  time  of  finding  the  indictment 
does  appear,  and  that  the  exception  is  not  sustainable  in  any 
respect.  It  appears  by  the  record^  that  the  Court  began  on 
the  day  fixed  by  law,  and  was  held  by  the  proper  person. 
No  day  is  stated  as  that  on  which  the  indictment  was  presen- 
ted, other  than  that  on  which  the  Court  began ;  and  there- 
fore it  folFows,  that  it  was  in  fact  found  on  that  day.  The 
term  of  a  Court  is  in  legal  contemplation  as  one  day;  and  al- 
though it  may  be  open  many  days,,  all  its  acts  refer  to  its 
commencement,  with  the  particular  exceptions  in  which  the 
law  may  direct  certain  acts  to  be  done  on  certain  other  days. 
It  is  seldom  necessary  that  the  day  of  any  proceeding  should 
appear  in  making  up  the  record,  distinct  from  that  of  the  be- 
ginning of  each  term,  although  a  minute  may  be  kept  of  each 
day's  doings.  Nor  is  it  necessary  that  there  should  be  ad- 
journments from  day  to  day,  after  the  term  is  once  opened  by 
the  Judge ;  nor,  if  there  should  be,  that  they  should  be  re- 
corded, in  order  to  preserve  the  authority  of  the  Court  to  per- 
form its  functions.  The  Court  may,  in  fact,  not  adjourn 
during  the  whole  term,  but  be  always  open  ;  though,  for  the 
convenience  of  suitors,  an  hour  of  a  particular  day,  or  of  the 
next  day,  may  be  given  them  for  their  attendance.  If  the 
record  state  the  time  of  doing  an  act,  as  the'statement  is  un- 
necessary, so  it  is  harmless  surplusage,  unless  the  day  be  be- 
yond the  period  to  which  the  term  legally  extends.     Take 
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this  record  either  way,  then,  and  we  think  it  well  enough.  December 

If  it  import,  that  the  Court  did  not  adjourn  because  no  ad- ^ 

jouinment  of  the  preceding  day  is  set  forth,  then  it  is  to  be     Huxe 
taken,  that  the  Court  was  kept  open,  as  it  lawiully  might  be.    ^  ^^ 
If,  on  the  other  hand,  the  entry  of  the  time — "  Wednesday, 
September  15tb,  1841,  the  Court  met,  pursuant  to  adjourn- 
ment"— imports  that  there  had  been  an  adjournment  from  a 
former  day  to  the  latter,  there  is  no  error,  provided  the  latter 
day  be  not  beyond  the  term ;  for  the  Court,  although  not 
bound  to  adjourn,  may  do  so  from  one  day  to  another  within 
the  term.    Each  day  mentioned  in  this  record  is  within  the 
term ;  for  the  Fall  Term  of  Anson  Superior  Court  continues 
two  weeks  it  the  business  requires  it.    Rev.  Stat.  c.  31,  8. 16. 
The  next  point  made  is,  that  the  order  of  removal  was  not 
warranted  by  law,  because  there  were  three  indicted,  and  the 
trial  of  only  two  removed ;  so  that  the  whole  cause  was  not 
removed,  as  it  ought  to  have  been.    If  the  prisoner  could  be 
allowed  an  exception  against  his  own  action,  yet  it  seems  suf- 
ficiently clear  that  there  is  no  error  in  the  point  supposed. 
The  record  shows,  that  as  to  Gatewood,  the  third  party,  the 
prosecution  was  ended  by  a  nolle  prosequi^  and  therefore  it 
pended  only  against  the  two,  whose  trial  was  removed.    It 
is  true,  the  order  and  entry  of  his  discharge  were  made  on  a 
day  subsequent  to  that  of  the  order  of  removal.    But  every 
act  of  the  Court,  whenever  made,  has  its  efficacy  from  the 
first  moment  of  the  term ;  and  during  the  whole  term  the  re- 
cord is  in  the  breast  of  the  Judge,  and  an  order  may  be  mo- 
dified, or  any  new  order  made  that  may  be  requisite  to  give 
validity  to  one  before  passed.    But  we  have  no  doubt  that 
where  two  are  indicted,  the  trial  of  one  only  may  be  remov- 
ed.   However  it  may  be  in  cases  of  dependent  guilt,  or  al- 
though it  may  be  in  the  discretion  of  the  Court  to  refuse  a 
removal  as  to  one,  without  all,  yet  in  ordinary  cases  the  Court 
undoubtedly  has  the  power  to  allow  such  a  removal.    The 
charge  is  several ;  and  the  defendants  may  be  tried  separate- 
ly in  either  Court.    There  is  no  reason,  therefore,  why  there 
may  not  be  a  separate  removal.    In  neither  case  is  the  re- 
cord removed.      It  remains  in  the  original  Court,  and  the 
trial,  whether  of  one  or  all  in  another  countyis  on  a  tran- 
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December  script.    The  removal  does  not  change  the  mode  of  trial; 

l.hut,  for  the  purpose  of  impartial  trial,  it  is  sent  to  ano- 

State     ther  couDty,  in  which  jurors  of  unbiassed  minds  may  be 

_,  \      had.    That  may  be  necessary  as  to  one  of  the  accused,  and 
Martin.  ,         ,  '',,        ^.^  .  .  ,. 

pot  the  Other;  and  therefore  the  Court  ought  to  have  this 

power.  Such  we  know  has  been  the  practice.  An  instance 
is  found  in  the  reported  case  of  the  State  v  Lewis,  3  Hawks 
410.  The  facts  of  that  case  were,  that  the  indictment  was 
found  in  Wake  against  three  :  two  of  whom  removed  their 
trial  to  Franklin ;  and  one  of  them  again  removed  his  trial 
to  Warren.  The  third  was  tried  in  Wake,  and  he  and  the 
one  who  went  to  Warren  were  both  convicted  and  executed. 
The  cases  of  Carter  a.nd  Snow,  and  the  State  v  Mills,  2  Dev. 
420,  furnish  other  examples  of  this  practice  ;  and  of  its  pro- 
priety we  entertain  no  doubt. 

Another  exception  is,  that  the  past  tense  is  used  in  seve- 
ral parts  of  the  record;  and  so  it  is  historical,  and  not  a  me- 
morial of  the  acts  of  the  Court  made  as  they  occurred.  It 
must  be  owned,  that  in  strictness  a  record  ought  to  be  ex- 
pressed  in  the  present  tense,  because  the  acts  of  the  Court 
are  supposed  to  be  recorded  simultaneously  with  their  adop- 
lion.  We  are,  therefore,  fnlly  sensible  of  the  philological 
jand  legal  propriety  of  the  records  speaking  in  presenti,  and 
we  are  aware  of  Perrin^s  case  2  Saund.  393,  in  which  upon 
A  writ  of  error,  the  judgment  was  reversed,  because  in  the  a- 
ward  of  the  venire  facias  the  record  stated  that  "the  sheriff 
was  commanded,"  instead  of  "w  commanded."  Neverthe- 
less we  feel  obliged  not  to  reverse  the  judgment  upon  this 
ground.  In  this  particular  case,  we  see  that  although  the 
prjeter-perfect  tense  is  used,  yet  that  the  words  cannot  relate 
to  any  period  antecedent  to  the  time  of  inserting  them  in  the 
record;  and  therefore  they  musi;  be  taken  in  the  sense  of  the 
present  tense.  There  was  no  continuance;  but  the  case  a- 
rose  and  was  disposed  of  in  Anson  Court,  all  in  a  single  term. 
That  term  is  one  day  or  the  same  as  one  day;  and  in  respect 
to  any  thing  during  it  there  is,  therefore,  no  prior  or  poster 
rior  time.  But  the  Court  is  not  disposed  to  put  the  decision 
on  that  peculiarity,  since  we  know  the  question  must  arise 
in  cases  in  which  there  were  continuancesi  and  therefore,  it 
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ought  to  be  put  on  some  general  ground  at  once.     We  have,  December 
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therefore,  to  state,  that  we  conceive  ourselves  bound  by  the       

most  imperative  considerations  not  to  give  to  this  grammati-  sute 
cal  inaccuracy  the  effect  demanded.  Were  we  inclined  to  ^ . 
an  opposite  opinion,  we  should  be  compelled  to  adopt  the 
one  we  have,  by  numerous,  we  may  say  innumerable,  prece- 
dents, and  by  a  proper  regard  for  the  public  security.  Every  • 
one  knows  the  defective  professional  skill  of  nearly  all  th^ 
clerks  of  our  multiplied  Courts,  and  that  the  evil  is  constant- 
ly on  the  increase;  and  must  be  sensible,  that  if  such  an  ob- 
jection were  sustained,  crimes  would  go  altogether  unpun- 
ished, and  would  have  gone  so  for  many  years  past.  Indeed, 
this  is  the  common  form  among  us.  We  scarcely  recollect  a 
record  coming  to  us,  in  some  part  of  which  the  past  tease  did 
not  occur.  Many  judgments  of  death  have  been  affirmed  in 
this  Court  on  such  transcripts;  and  it  is  too  late  io  listen  to 
the  objection.  Lewis^  case,  already  mentioned,  furnishes  an 
example  to  our  purpose.  After  the  usual  commencement, 
the  record  proceeds,  ^'Abill  of  indictment  was  found  d&c.''  All 
the  considerations  which  long  usage  can  furnish,  and  all  the 
force  whiph  multiplied  judicial  precedents,  hitherto  unques- 
tioned, can  possess,  unite  to  impose  on  us  at  this  day  the  ob- 
ligation not  to  allow  this  impediment  to  the  course  of  justice. 
In  reality,  however,  there  can  be  no  hesitation  as  to  the  sense 
of  the  record.  It  purports  to  be  a  relation  by  a  tribunal  of 
its  acts  at  a  certain  term,  begun  and  held  on  a  certain  day. 
and  to  have  been  drawn  up  during  that  term.  Although  it 
may  be  said  therein  "  it  was  ordeied,"  no  one  can  misunder- 
stand the  meaning.  The  enquiry  is,  when  was  it  ordered; 
and  the  answer  is,  during  that  term.  It  must  be  so  under- 
stood; and  if  it  was  at  any  period  of  the  term,  it  is  .sufficient. 
Some  objections  are  also  raised  upon  the  transcript  from 
Richmond.  One  is,  that  it  also  uses  the  past  tense;  and  that, 
of  course,  falls  with  the  preceding  one.  Another  is,  that 
the  record  states  the  Court  not  to  have  begun  on  the  proper 
day,  namely,  the  third  Monday  of  September,  but  makes  it 
begin  the  proceedings  at  the  fourth  Monday,  without  any 
adjournments  from  the  third.  But  this  is  a  clear  mistake  of 
the  law  fixing  the  terms  of  that  Court.    In  the  Spring,  the 
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December  statute  provides  that  the  Court  shall  be  held  on  the  third 

[^_  Monday  of  March;  but  in  Autumn,  it  is  on  the  fourth  Mon- 

State    day  of  September. 

Marti  By  this  record,  it  appears  that  the  two  prisoners,  Martin 
and  Waddill,  were  put  upon  trial  together;  but  the  transcript 
does  not  set  forth  the  verdict  as  to  Waddill,  but  only  as  to 
Martin,  the  present  appellant.  For  this  cause,  also,  it  is  said 
the  judgment  is  erroneous.  But  we  do  not  perceive  how 
this  prisoner  is  concerned  in  that  matter.  It  were  well,  if 
the  clerk  would  send  a  full  transcript  in  every  case,  and  not 
take  on  himself  to  judge  which  parts  of  the  verdict  and 
judgment  are  material.  But  we  cannot  assume,  that  the 
whole  has  not  been  sent;  and  on  the  contrary,  unless  a  dimi- 
nution be  suggested,  it  is  taken  that  the  transcript  is  full 
and  correct.  If  so,  the  conviction  of  this  prisoner  is  not 
annulled  by  the  failure  of  the  jury  to  render  a  verdict  as  to 
the  other  party — which,  indeed,  is  an  acquittal.  The  Court 
was  bound  to  pass  sentence  on  him,  whom  the  Court  did 
find  guilty,  since  the  jury  has  responded  fully  to  the  only 
issue  joined  between  the  State  and  this  prisoner. 

Upon  the  whole,  the  Court  is  of  opinion  that  the  judg- 
ment of  the  Superior  Court  of  Richmond  was  warranted  by 
the  record;  and  directs  that  this  opinion  be  certified  to  that 
Court,  that  the  judgment  may  be  carried  into  execution. 

Per  Curiam.  Ordered  accordingly. 
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STATE  w.  JAMES  SMITH. 

A  n  indietmeut  for  a  forcible  entry  itoto  ihejield  of  the  prosecotor,  cannot  December 
be  supported  by  evidence  that  the  defendant  peaeeably  entered  the      1841. 
field,  but  while  there  threw  stones  against  the  boose  of  the  prosecn«   ■ 
tor,  situated  adjoining  the  field,  the  prosecutor  at  the  time  being  in 
the  house,  and  not  in  the  field. 

This  was  an  appeal  from  the  judgment  of  his  Honor 
Judge  Bailey,  at  the  Fall  Term,  1841,  of  Rowan  Supe- 
rior Court,  upon  a  special  verdict  found  by  the  jury  on  the  , 
trial  of  an  indictment  against  the  defendant  for  a  forcible 
entry.    The  indictment  was  in  the  following  words,  to  wit: 

North  Carolina, )  Superior  Court  of  Law, 

Rowan  County.  \  **  Fall  Term,  1841. 

The  jurors  for  the  State,  upon  their  oath,  present  that 
James  Simih,  late  of  the  said  county,  laborer,  on  the  25th 
day  of  August,  in  the  year  aforesaid,  in  the  county  afore- 
said, into^  one  field  then  and  there  being  in  the  seisin  and 
possession  of  Nancy  Lyerly,  with  force  and  arms  and  with 
a  strong  hand  did  bfeak  and  enter,  she,  the  said  Nancy,  then  * 
and  there  being  present  and  forbidding  the  same,  to  the 
great  injury  of  the  said  Nancy^  and  against  the  peace  and 
dignity  of  the  State. 

H.  C.  JONES,  Sol.      • 

The  defendant  having  plead  not  guiliy,  the  jury  found 
the  following  special  verdict,  viz.  that  the  prosecutrix  (Nan- 
cy Lyerly)  was  in  the  possession  of  her  dwelling  house,  to- 
gether with  a  field  adjoining  the  same  which  was  enclosed^— 
that  she  had  shut  up  her  house  and  gone  to  bed — that  the 
defendant,  after  she  had  retired,  entered  into  the  field  and 
threw  stones  against  her  house — that  one  broke  the  sash  of 
her  window  and  a  pane  of  glass — that  this  frightened  the 
prosecutrix,  and  was  done  against  her  will  and  consent. — 


Smith. 
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December  And  whether  this  amounts  to  a  forcible  entry  into  the  "field'' 
*^^^^'     of  the  prosecutrix,  they  pray  the  advice  of  the  Court.      If 
"  State     ^'  ^^®s»  ^^^Y  fi^d   th®  defendant  guilty;  if  not,   they  find 
▼       him  not  guilty. 

The  Court,  upon  argument,  did  not  consider  that  this^- 
moubted  to  a  forcible  entry  into  the  field  of  the  prosecutrix, 
and  gave  judgment  for  the  defendant,  from  which  judgment 
the  Solicitor  for  the  State  appealed  to  the  Supreme  Court. 

J.  O.  Bynum,  Solicitor  for  the  State,  cited  State  v  Fort^ 
4  Dev.  &  Bat.  192.  Arch.  C.  P.  566.  State  v  Bennett,  4 
Dev.  &  Bat.  43.    Hawk.  P.  C.  book  1,  c.  64,  s.  30. 

Boyden  for  the  defendant,  cited  Hawk.  P.  C.  book  1,  c.  64, 
s.  20  to  25.  4  Black.  148.  Bac.  Ab.  For.  En.  &  Det.  letter 
E,  and  the  authorities  there  cited. 

Daniel,  J.  We  are  of  the  opinion  that  the  judgment  of 
the  Court  below  was  right.  The  defendant  is  only  charged 
in  the  indictment  with  a  forcibie  entry  into  the  field  of  the 
prosecutrix,  she  then  and  there  being  present.  The  Jury 
find  that  the  field,  which  the  defendant  entered,  was  enclos- 
ed, and  adjoining  to  the  dwelling-house,  and  that  the  prose- 
cutrix was  not  in  the  field  at  the  time.  These  being  the 
facts,  he  was  not  guilty  in  manner  and  form  as  charged  in 
the  indictment.  It  is  true  that  the  defendant  was  guilty  of 
an  indictable  trespass,  but  that  was  not  the  trespass  he  was 
charged  with,  and  against  which  he  came  to  defend  himself. 
A  charge  of  a  forcible  trespass  into  a  field,  the  owner  then 
and  there  being  present,  cannot  be  supported  by  evidence 
that  the  defendant  entered  the  field  peaceably,  and  from 
thence  threw  stones  against  a  dwelling-house  adjoining,  the 
owner  being  therein.  The  two  cases  are  very  different,  and 
the  defendant  might  be  entrapped,  if  we  were  to  bold  that 
such  facts  would  support  the  charge  in  the  indictment.  The 
judgment  must  be  affirmed. 

Per  Curiam.  Judgment  affirmed. 
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K)SHUA  A.  POOL  v«  WltLiAM  GLOVEIf. 

A  Sheriff  catanot  sell  under  ^fi.JtL  vrhat  he  has  no  power  by  the  writ  to  Oeeember 
sell— what  is  not  gfoods  or  chattels,  lands  or  tenements,  within  the     l^^^* 
sense  of  the  writ,  as,  for  exannple,  bonds  or  btfnk  stoclc ;  and  the  s^Ie    " 
being  a  ntrlUty,  a  bidder  at  such  sale  is  not  compellable  to  pay  the 
araodnt  of  such  bid. 

Where  a  debtor  has  made  a  conveyance  of  his  land  to  a  trustee,  to  be 
sold  for  the  benefit  of  his  creditors  at  a  certain  time,  if  the  debts  are 
not  previoesly  paid,  and  thei^e  is  a  r^snlting  trust  to  hfmself,  hie 
eqaitable  interest  in  the  land  may  be  sold  under  an  execution,  even  be" 
fore  the  day,  when,  by  the  terms  of  the  deed,  the  trusted  was  autho- 
rised to  sell  his  legd  interest. 

The  case  oi  Harriion  t  BattUi  1  Dot.  £q.  i^37,  cited  and  approTed. 

This  wifs  an  appeal  from  the  judgmetit  of  his  llonor  JudgB 
Battle,  flt  the  Fall  Term,  1841,  of  Pasquotank  Supenor 
Court  of  Law,  on  a  case  agreed.  The  following  are  the  fitcur 
stated  in  the  case  agreed : 

Josiah  Jordaor,  being  indebtefd  to  a  number  of  persons,  foi^ 
the  purpose  of  securing  the  payment  of  the  debts,  conveyed 
to  Joshua  A.  Pool,  by  deed  of  bargains  and  sale,  bearing  date 
the  28ih  of  October,  1840,  a  tfact  of  Imid,  situate  in  Pasquo- 
tank Coutity,  and  containing  268  acreis  in  fee,  upon  trtist,  to* 
sell  as  much  of  the  land  as  would  raise  money  suflident  to* 
pay  one  half  of  the  said  debts  (which  the  deed  particularly 
Numerates)  on  the  first  day  of  January,  1843,  or  whatever 
may  be  then  unpaid  of  that  half;  and  upon  the  further  trust,- 
that,  if  upofn  the  first  day  of  January,  1844,  the  whole  of  the 
said  debts  should  not  be  paid,  the  trustee  should,  by  sale  of  ^ 
the  said  land,  or  stfch  part  thereof  as  should  not  before  have  | 
been  sold,  raise  mctoey  sufficient  to.  pay  what  should  then  be^ 
remaining  due  to  the  said  creditors  respectively ;  and  upon 
the  further  trust,  in  case  the  said  debts  should  be  paid  With- 
but  a  sale  c^f  the  land,  of  the  whole!  thereof,  to  convey  swcb 
part  as  should  not  have  b^eu  sold  to  the  said  JosiMn. 

le 
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December     In  September,  1841,  upon  a  writ  of  fieri  facias  issued  to 


1841. 


him  on  a  judo^ment  against  Josiah  Jordan,  the  plaintiff,  who 
Pool  is  Sheriff  of  Pasquotank,  offered  for  sale  the  equity  of  redemp- 
▼  tion  or  interest  of  Jordan  of  and  in  those  premises ;  and  the 
present  defendant,  being  the  highest  bidder,  became  the  pur- 
chaser of  the  said  equity,  at  the  price  of  $1850.  But  ihe  de- 
fendant refused  to  pay  his  bid  and  complete  his  purchase, 
upon  the  ground,  that  the  interest  of  the  defendant  in  the  ex- 
ecution was  not  the  subject  of  a  levy  and  sale  under  the  writ. 
The  plaintiff  then  tendered  to  the  delendant  a  conveyance 
and  assignment  of  the  said  equitable  interest,  and  brought 
this  action  for  the  sum  bid  by  the  defendant.  Upon  this  case 
agreed  the  Court  gave  judgment  for  the  plaintiff  for  the 
amount  of  the  bid  and  interest,  and  the  defendant  appealed 
to  the  Supreme  Court, 

No  counsel  for  the  plaintiff  in  this  Courts 
Badger  for  the  defendant. 

RuFFiN,  C.  J.  We  concur  in  the  position  taken  for  the 
defendant,  that  the  action  cannot  be  maintained,  if  Jordan's 
interest  in  the  land,  as  set  up  by  the  Sheriff  and  bought  by 
the  defendant,  was  not  the  subject  of  execution.  We  do  not 
mean  that  a  purchaser  at  a  Sheriff's  sale  is  not  bound  for 
his  bid,  unless  he  get  a  good  title  ;  for,  as  he  maycall  for  a 
conveyance  from  the  Sheriff,  how  inadequate  soever  bifi  bid 
may  be,  so,  probably  he  must  pay  his  bid,  although  the  title 
of  the  defendant  in  the  execution  be  defective — provided  the 
interest  offered,  if  it  existed,  was  such  an  interest  as  the  She- 
riff could  sell  and  convey.  But  if  the  Sheriff  undertake  to 
sell  what  he  has  no  power  by  the  writ  to  sell — what  is  not 
goods,  chattels,  lands,  or  tenements  within  the  sense  of  the 
writ,  as,  for  example,  a  bond  or  bank  stock^t  is  the  same 
thing  as  selling  without  a  writ.  As  a  judicial  sale  it  must 
be  a  nullity ;  the  deed  tendered  by  the  Sheriff  would  be  in- 
efficient ;  and  as  the  Sheriff  could  not  fulfil  the  contract  on 
his  part,  so  he  ought  not,  we  think,  to  compel  the  bidder  to 
accept  a  void  deed  and  pay  his  bid.  The  decision  of  the, 
case,  therefore,  must  depend  upon  the  enquiry,  whether  this 
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was  a  sale  without  authority  or  not.    It  is  a  point  of  much  December 
importance ;  and  was  once  af  least,  if  not  now,  a  point  of  dif-_ 


ficulty.    It  was  argued  fully  and  ably  for  the  defendant,  and     Pool 
has  been  very  deliberately  considered  by  us ;  and  we  have       ^ 
now  to  say  that  we  feel  ourselves  constrained  to  affirm  the 
judgment  of  the  Superior  Court 

If  the  matter  were  res  iniegra,  there  would,  doubtless,  be 
more  hesitation  in  coming  to  the  conclusion  we  have ;  though 
we  cannot  avoid  the  conviction,  that,  according  to  the  most 
approved  principles  of  interpretation,  the  construction  put 
upon  the  second  sect,  of  the  Act  of  1812,  (Rev.  Stat.  c.  46,  s.  5,) 
in  Harrison  v  Battle,  2  Dev.  Eq.  537,  is  the  proper,  nay,  the 
unavoidable  one.  That  case  determines  the  precise  point,  that 
a  conveyance  of  land  of  this  nature  by  a  debtor  to  a  third  per- 
son in  trust  by  a  sale  to  pay  the  bargainor's  debts,  with  a  re- 
sulting trust  to  the  bargainor,  leaves  an  interest  in  the  bar* 
gainor,  which  is  not  a  trust  within  the  first  section  of  the 
act,  but  is  an  equity  of  redemption  within  the  second  branch 
of  it.  As  an  authority  none  could  be  more  apposite  to  the 
case  before  us.  The  counsel,  indeed,  endeavored  to  distin- 
guish the  cases  upon  the  ground,  that  in  Harrison  v  Battle 
the  time  for  the  sale  had  passed  and  enough  of  the  estates 
conveyed  had  been  sold  to  pay  all  the  scheduled  debts;  where- 
as here  the  time  for  a  sale  has  not  arrived,  and  no  part  of  the 
debts  has  been  paid.  But  that  distinction  cannot  be  sustain 
ed;  for,  although  there  might  be  something  in  it,  if  the  case 
stood  on  the  act  of  1812  by  itself,  vet  the  subsequent  act  of 
1822  (Rev.  St.  c.  45,  s.  5)  subjects  the  legal  right  of  redemp- 
tion to  execution,  in  like  manner  as  the  equity  of  redemption 
was  liable  under  the  previous  act.  Therefore,  whatever  might 
have  been  sold,  after  the  day  of  forfeiture  of  a  mortgage,  may 
now  be  sold  before  that  day.  The  same  principle  is  applied 
by  the  Legislature  to  both  cases. 

Arguments  were  then  strongly  urged  against  the  principle 
of  that  case,  upon  the  score  of  the  uncertainty  of  the  inter- 
ests and  their  complexity,  as  existing  in  the  different  parties 
— thedebtor,  the  creditors  scheduled  and  those  claiming  by  as- 
signment subsequent  to  the  deed  and  by  executions,  and  the 
trustee;  and  the  danger  was  clearly  pointed  out  of  loss  and  in- 
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Pecembeijary,  sometimes  to  one  of  those  parties,  and  sometimes  to  an- 
'    otherjt  aud  especially  of  numerous  losses  to  the  embarrassed 
Pool    debtor.    It  was  not  needful  that  the  misehiefs  should  be  thus 
^       arrayed  to  make  the  Court  sensible  and  fully  sensible  of  them, 
^^  . '   They  were  duly  appreciated  by  the  Judges,  who  sat  in  the 
Court  when  Harrison  and  Battle  was  decided;  and,  as  far  as 
was  allowable  to  persons  injudicial  stations,  the  Court,  when 
cases  arising  under  it  have  come  up,  has  frecjuently  since  in- 
timated its  impression,  <<  that  the  second  section  of  the  act 
would  be  found  to  be  practically  impolitic  throughout."    A 
sale  of  such  resulting  trusts  is  making  a  bargain  so  complete- 
ly in  the  dark,  as  to  the  value  of  the  subject  of  the  sale,  as  ta 
amount^  in  almost  every  case,  to  nothing  more  nor  less 
Ihan  sheer  gambling.     It  is  a  lottery,  in  which  but  little 
will  be  given  for  the  tickets.    Cases,  too,  may  be  supposed  of 
conveyances,  to  which  it  would  be  hard  to  believe  the  Leg- 
islature saw  the  consequences  of  applying  their  enactments. 
As  if  the  deed  convey  both  land  and  personal  estate,  the  lat- 
ter of  which  is  not  within  the  act ;  if  a  creditor  sell  the 
equity  of  redemption  in  the  land  by  execution,  shall  the 
mortgage  debt  then  be  made  out  of  the  land  or  the  personal- 
ty?   If  the  deed  be  to  secure  the  debt  of  a  third  person,  and 
so  is  merely  a  collateral  and  supplementary  security,  how  is 
is  it  to  be  then?    So,  in  a  variety  of  other- cases  equally  con- 
ceivable, the  danger  is  great  of  producing  by  such  sales  ex. 
pensive  and  protracted  litigation,  of  encouraging  speculation^, 
and  overwhelming  an  indebted   man  io  ruin   by  bringing 
bis  property  to  market  with  a  doubtful  title  and  with  its 
value  generally  unknown.    But  forcible  ais  these  objections 
ase,  they  cannot  justify  the  Court  in  striving  against  the 
policy  of  the  Legislature,  by  putting  on  the  statute  such  a 
construction,  as  will  virtually  repealit  by  enabling  every 
person  to  evade  it  by  the  simplest  contrivance.     The  ques. 
tion  is,  wliat  is  a  mortgage,  and  what  is  an  equity  of  redemp- 
tion, within  the  sense  of  the  act?    Is  a  deed  of  trust,  like  the 
oi^e  before  us,  of  that  character?     To  determine  these  ques- 
tions, the  arguments  from  the  mischiefs  and  losses  just  spo* 
ken  of,  do  not  give  the  least  aid.     For  those  mischiefs  and 
losses  will  be  worked  as  well  by  an  instrument,  which  is  a 
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mortgage  in  the  most  appropriate  sense  of  that  term,  as  by  the  Deeember 
ordinary  conveyance  in  trust  for  payment  of  debts  by  a  sale-     ^^^^' 
U  it  be  said,  that  the  Legislature  could  not  have  forseen  tiie      Pool 
effects  of  the  enactment,  else'  it  would  not  have  been  made;       ^ 
and  therefore  that  the  Court  ought  not  to  carry  the  act  be- 
yond its  words:  the  answer  is,  that  if  unexpected  evils  arise 
out  of  the  legislation  of  the  country,  it  is  not  for  Courts  to 
refuse  to  administer  the  law  in  its  true  sense,  while  it  stands 
in  the  statute  book,  but  it  is  for  the  General  Assembly  to  re* 
peal  or  modily  their  act.    It  is  probable  the  law  owes  its  or- 
igin to  temporary  causes.    For  those  who  were  in  active  life 
at  that  day,  will  remember,  that  there  were  a  few  conspicu- 
ous persons,  who  were  rather  notorious  for«  encumbering 
their  estates  with  mortgages,  which  kept  off  executions;  and 
that,  owing  to  the  defective  organization  of  the  Courts  of 
Equity  at  the  time,  there  was  great  delay  in  reaching  them 
before  these  Courts;  so  great  as  to  become  a  matter  of  gene- 
ral complaint.    It  is  true  that  subsequent  changes  in  the 
judicial  system  now  facilitate  decisions  of  causes  in  Equity; 
and,  as  persons  practically  conversant  with  the  subject,  we 
might  think  it  better  to  have  the  encumbrances  ascertaiced, 
and  a  clear  title  sold  under  the  supervision  of  that  Court,  ra- 
iher  than  proceed  on  the  execution  at  law  under  all  the 
difficulties  enumerated.     Yet  the  law-makers,  and  not  our- 
selves, are  the  arbiters  of  policy;  and  it  is  our  duty  to  execute 
the  law  in  the  spirit  in  which  it  is  enacted.      Now,  as  has 
been  already  said,  not  a  reason  can  be  given  against  the  jus- 
tice and  propriety  of  selling  a  resulting  trust  arising  on  such 
a  deed,  which  would  not  equally  condemn  the  sale  of  a  prop- 
er Equity  of  redemption.      When  such  a  sale  is  argued  a- 
gainst,  therefore,  the  fault  is  found  with  the  policy  of  liie  act, 
not  with  its  construction.    The  construction  was  unavoida- 
ble.   It  is  to  be  remembered,  that  the  purpose  of  the  act  is  to 
aid  the  creditor,  who  has  gone  through  the  Courts  of  Law 
and  established  his  debt,  to  get  the  fruit  of  his  judgment  by 
the  sale  of  a  valuable  interest  of  the  debtor  under  bis  execu- 
tion.   The  statute,  therefore,  perports  to  be  beneficent  to  the 
creditor,  and  must  be  received  by  a  Court  as  remedial  in  its 
chc^racter,  and  construed  so  as  to  suppress  the  previous  mis.- 
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December  chief  and  advance  the  remedy.  With  this  view  of  oar  daty, 
/ [_  the  Court  could  not  allow  the  execution  creditor  to  be  baulk- 
ed, and  turn  around  to  begin  another  litigation  in  Equity, 
by  the  literal  impediment,  that  the  debtor  had  not  an  equity 
of  redemption,  because  he  had  not  conveyed  his  land  to  his 
creditor,  with  a  power  to  redeem  it  by  paying  the  debt,  but 
had  conveyed  to  a  third  person  with  the  power  to  call  for  a 
re-conveyance  upon  payment  of  the  same  debt  before  a  sale. 
Such  an  interpretation  would  have  been  paltering  with  the 
sense  of  the  Legislature.  In  substance  the  debtor  has  the 
same  interest  in  each  case,  and,  therefore,  it  must  be  liable  a- 
like  in  both  instances.  Whether,  then,  we  have  a  regard  to 
the  adjudication  in  Harrison  and  BMle  as  an  authority,  or 
to  the  reasons  on  which  it  proceeded,  we  must  affirm  the 
judgment  in  this  case. 

Per  Curiam.  Judgment  affirmed 


JACOB  HUBBARD  w  JOHN  B.  TROY. 

Protest  of  an  order  or  inland  bill  of  exchange  is  not  necessery  to  enable 
the  bolder  to  recover  principal  and  interest.  Notice  in  due  time  of 
non-acceptance  or  non*payment  is  all  that  is  required  for  that  purpose. 

It  is  generally  held  that  the  holder  must  give  notice  of  non-acceptance  or 
non-payment  on  the  next  day  or  by  the  next  post,  v^hea  the  parties 
live  in  diffeient  places. 

A  delay  in  giving  notice  from  the  10th,  to  the  24th  of  March  held  to  be 
unreasonable  and  to  discharge  the  drawer. 

This  was  an  appeal  from  the  judgment  of  the  Superior 
Court  of  Law  of  Randolph  County  at  the  Spring  Term, 
1841,  his  Honor  Judge  Pearson  presiding.  The  plaintiff 
declared  in  assumpsit  on  the  following  instrument  in  wri* 
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ting,  to  wit,  "Feb'y  26th,  1837.  Jonathan  Church  Esqnire,  ^^^*«' 

please  pay  to  M.  M.  Troy  or  order,  thirty  two  dollars  and ]__ 

sixty  eight  cents,  and  charge  yours,  &c.    John  B.  Troy,"  llabbard 
which  was  endorsed  to  the  plaintiff  by  M.  M.  Troy  for  a    ^.^ 
valuable  consideration. 

The  defendant  pleaded  the  general  issue.  On  the  trial, 
the  plaintiff,  after  reading  the  instrument  declared  on,  offer, 
ed  in  evidence  a  letter  from  the  plaintiff  to  the  defendant  da« 
ted  "Greensborough,  24th  March,  1837,"  in  which  he  in- 
formed the  defendant,  that  he  had  "received  a  short  timo 
since"  from  the  endorser,  M.  M.  Troy,  an  order  on  Jonathan 
Church  for  the  sum  above  specified,  and  that  he  had  '< pre- 
sented the  order  and  Church  failed  to  pay  it  off,"  and  that 
he  bad  understood  Church  had  made  away  wrth  his  proper- 
ty. He  then  adds,  "I  have  thought  proper  to  give  thee  this 
information,  believing  that  thee  would  do  what  is  right  and 
just  in  the  case."  The  plaintiff  then  by  consent  of  the  de- 
fendant's counsel  read  a  letter  from  John  M.  Logan  to  the 
defendant  dated  "  Greensborough,  20th  May,  1837,"  in 
which  he  stated  that  he  had  received  on  the  morning  of 
that  day  a  letter  from  him  "rcijuesting  me  to  give  you  some 
information  respecting  an  order  of  yours  to  J.  Church" —  he 
continites^  "  Jacob  Hubbard  handed  me  an  order  on  Church 
from  you  on  the  10th  March,  1837,  or  about  that  time  to  pre- 
sent to  Church  when  I  went  to  Jamestown.  I  think  I  present- 
ed the  order  on  that  day  to  him.  He  said  it  was  not  due  un- 
til April,  and  he  would  get  the  money  from  Washington 
City  at  that  time  and  pay  you  according  to  the  bargain  he 
had  made  with  you."  Logan  further  adds  that  he  returned 
the  order  to  the  plaintiff,  and  told  him  what  Church  said,  and 
"  that  Church  Was  bad  to  get  money  from  at  that  time  from 
what  he  learned  when  in  JamestoUr"  When  the  plaintiff 
closed  his  case,  the  defendant's  counsel  moved  the  Court 
that  the  plaintiff  be  nonsuited,  1st,  on  the  ground  that  there 
had  been  no  protest  for  non-acceptance  as  required  by  the  act 
of  Assembly  (Rev.  St.  c  13,  s.  2);  2dly,  that  the  notice  from 
the  plaintiff  to  the  defendant  did  not  state  that  the  plaintiff 
would  not  give  Church„  the  drawee,  any  further  credit,  and 
that  he  looked  to  the  defendant  for  payment;  3dly,  that  the 
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December  plaintiff  had  not  used  due  diligence  in  giving  the  defendant 

[^_  notice  of  the  non-acceptanee  of  the  drawee. 

Hoplybard  A  verdict  was  rendered  far  the  plaintiff,  forthe  full  amount 
^  of  the  Older  with  interest  from  the  date,  subject  however  to 
be  set  aside  and  a  nonsuit  entered  if  the  Court  should  be  of 
opinion  for  the  defendant  on  the  above  points  reserved. 
,  The  Court  having  sustained  the  defendant's  objeoCions,  or- 
dered the  verdict  of  the  Jury  to  be  set  aside  and  a  nonsuit 
entered,  from  which  judgment  the  plaintiff  appealed. 

Mendenhall  for  the  plaintiff  cited  Byles  on  Bills,  148, 
149.  2  Stra.  910.  2  Bam.  &  Aid.  696.  Moort  v  Coffidd, 
1  Dev.  247.  Britiain  v  Jokfison,  1  Dev.  293.  Pons  t 
Kelly,  2  Hay.  45.    Plummer  r  Christmas^  2  Hay,  107. 

No  counsel  appeared  for  the  defendant. 

Ruff  J  N,  C.  J.  Notwithstanding  the  act  ot  1762,  Rev. 
St.  c.  13,  s.  2,  the  action  is  maintainable  for  the  principal 
and  interest  due  on  the  order,  although  not  protested  for  non- 
acceptance.  In  practice,  inland  bills  have  always  been  re- 
covered on,  to  that  extent,  without  a  protest.  Our  statute  is 
like  those  of  9  &  10  Will.  3,  c.  17,  and  3  <fc  4  Ann,  c.  9,  s. 
4,  from  which  it  was  probably  taken.  They  all  relate  to 
damages  and  the  costs  of  postage^  brokerage,  commission 
and  the  like — none  of  which  can  be  recovered  without  pro- 
test. But  it  has  long  been  held  that  the  remedy  given  by 
those  statutes  is  cumulative;  and  that,  therefore,  upon  notice 
of  non-acceptance  or  non-payment  of  an  inland  bill,  a  reco- 
very may  still  be  had  at  common  law.  Brough  v  Parkings 
2  Ld.  Ray.  992.  Harris  v  Benson^  2  Strange  910.  Win- 
die  V  Andrews^  2  Barn.  &  Aid.  696.  Hence,  in  a  declara- 
tion on  an  inland  bill,  it  is  not  necessary  to  set  out  a  protest, 
as  it  is  in  the  case  of  a  foreign  bill.  In  the  latter  case  the 
protest  is  part  of  the  custom  of  merchants,  on  which  the  li- 
ability of  the  drawer  arises;  and  therefore  the  fact  must  ap- 
pear on  the  record.  Were  there  nothing  more  in  this  case 
than  the  want  of  a  protest,  the  plaintiff  would  be  entitled  to 
judgment. 
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But  we  think  he  must  fail  for  the  want  of  dilisfence.    We  December 

1841* 
need  not  advert  to  the  question,  whether  the  bill  wa^  present- ^_ 

ed  for  acceptance  in  dife  time;  for  supposing  it  was,  yet  we  Hubbard 
think  the  notice  lo  the  defendant  of  ncm-acceptantje  was  out  «  ^ 
of  time,  and  for  that  reason  he  was  discharged  from  liabili- 
ty on  the  bill.  The  plaintpff,  by  his  agent,  presented  the 
bill  on  fhfe  lOth  of  of  March,  when  the  drawee  denied  the 
debt  to  be  due  and  refused  ta  accept.  Moreover,  it  appears 
from  the  plaintiff's  letter  that  be  had  heard  a  report,  that  the 
drawee  bad  made  away  with  his  property.  He  then  knew 
there  was  danger;  and,  yet,  be  postponed  giving  notice  for 
fourteen  days— until  the  241^  of  March.  A  holder  ought  to 
let  the  drawer  of  a  bill  know  of  its  dishonor  as  soon  as  he 
conveniently  can.  He  need  not  lay  by  every  thing  he  has 
in  hand,  to  do  it  immediately.  But  it  is  generally  held,  that 
he  must  give  notice  the  next  day,  or  by  the  first  post,  whea 
the  penrties  live  in  difierent  places;  We  do  not  see  how  the 
delay,  t}iat  occurred  in  this  case,  could  be  accounted  for^ 
But  if  it  could,  it  has  not  been;  and  without  some  explana- 
tion, it  was  undoubtedly  unreasonable.  The  judgment 
must  be  affirmed 

Per  Curiam.  Judgment  affirmed. 


If 


188  IN  THE  SUPREME  COURT 


ROBERT  KLLI8  v«  THE  PORTSMOUTH  AND  ROANOKE 
RAIL  ROAD  COMPANY. 

1841.  ^h®^  ^'t  in  an  actton  against  B.  for  damage,  caused  by  bis  negligeDce, 
shews  damage  resulting  ffem  the  act  of  B.,  which  act,  wth  the  exer- 
tion of  proper  care  does  not  ordinarily  produce  damage,  he  makes  out 
z  prima  facie  case  of  negligence,  and  must  recover,  unless  B.  proves 
he  has  used  proper  care  or  proves  some  extraordinary  accident,  which 
renders  care  useless. 

This  was  an  appeal  from  the  judgment  of  the  Superior 
Court  of  Law  of  Northampton  County,  at  Fall  Term,  1841, 
his  Honor  Judge  Dick  presidin^g.  It  was  an  action  on  the 
case  to  recover  damages'  for  burning  five  hundred  pannels  oi 
fence,  the  property  of  the  plaintiff.  The  plaintiff  proved  that 
he  had  a  line  of  fence  running  parallel  with  the  rail  road 
track,  belonging  to  the  defendants,  at  the  distance  oi  fifty 
feet,  in  Che  County  of  Northampton— -that  on  a  certain  day 
in  the  Spring  of  1839,  immediately  after  the  passage  of  one 
of  the  locomotives,  belonging  to  the  defendants,  the  fence 
was  discovered  to  be  on  fire  and  about  five  hundred  pannels 
offence  were  burnt  before  the  fire  could  be  stopped.  The 
plaintiff's  witness  further  proved  that  the  engines  run  on  the 
road  usually  had  the  spark-catchers  or  the  funnel,  but  wheth- 
er they  were  on,  upon  that  day,  he  did  not  recollect.  The 
defendants  introduced  no  testimony.  The  defendants' coun- 
sel contended  that  they  were  only  liable  for  neglijrence— 
that  if  they  used  the  care  that  the  nature  of  their  business 
allowed,  they  were  not  liable.  The  Court  charged  the  Ju- 
ry that  if  the  evidence  satisfied  them  that  the  plaintiff's  fence 
was  burned  by  fire  thrown  from  the  defendants'  engine,  the 
defendants  were  liable  to  the  plaintiff's  recovery,  upon  the 
principle  that  every  one  is  bound  so  to  use  his  own  proper- 
ly as  not  to  mjure  his  neighbor.     The  Jury  returned  a  ver- 
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diet  for  the  plaintiff     The  defendants  moved  for  a  new  tri-  Deeembw 

al,  which  was  refused,  and  judgment  being  given  for  the '_^ 

plaintiff,  the  defendants  appealed  to  the  Supreme  Court.  Eiiu 

V 

Iredell  for  the  plaintiff  to  shew  the  general  liability  of  Rail 
the  defendants  in  cases  of  this  kind,  cited  9urherville  v  ^^  ^*r 
Stamp,  I  Ld.  Ray.  264.  1  Leigh's  N.  P,  657,  561.  Weld 
V  Crflw  Light  Company,  2  Eng.  C,  L.  R.  350.  Brew  v 
The  New  River  Comp\iy,  26th  Eng.  C.  L.  Rep.  634. 
Vaf^ghan  v  Menlove,  32  Eng.  C  L.  R.  613.  As  to  proof 
of  negligence,  in  such  cases,  that  proof  of  the  injury  was 
prima  facie  proof  of  n^ligence,  Christie  v  Griggs,  2 
Camp.  Rep.  79. 

Whitaker  for  the  defendant.  The  opinion  of  the  Court 
below  does  not  raise  the  question  whether  the  burning,  &c., 
is  prima  facie  evidence  of  neglect,  but  only  lays  down  the 
broad  proposition  that  every  one  is  liable  for  an  injury  done 
to  his  neighbor's  property  in  the  use  of  his  own.  In  every 
case  of  this  kind  negligence  is  a  material  averment  in  the 
plaintiff's  declaration,  and  whatevever  is  material  to  be  a- 
verred  is  equal  I  jf  so  to  be  proved.  1  Chilty  Plead.  373.  2 
Chitt.  330,  332.  Where  one  in  a  highway  driving  his  car- 
ridge  does  an  injury  to  another  not  in  his  care,  he  is  not 
from  the  act  alone  supposed  guilty  of  a  want  of  due  care. 
Certainly  he  can  excuse  himself.  In  the  case  of  common 
carriers,  who  are  in  the  nature  of  insurers,  an  injury  to  a 
person  whom  they  have  undertaken  to  carry  goes  to  the  Ju- 
ry as  evidence  of  neglect  only,  which  may  be  rebutted  if  it 
appear  to  the  Jury  that  the  defendant  used  due  care.  Stock- 
ton 4*  Stokes  v  SaltonstaU,  13  Peters  181.  May  hew  v 
Bayer,  2  Com.  L.  R.  454.  Curtis  v  Drinkwater,  22  c. 
Com.  L.  R.  61.  The  cases  cited  by  the  plaintiff's  counsel 
do  not  support  the  Judge's  charge.  They  ajGBrm  that  neglii 
gence  must  be  proved  and  in  the  particular  cases  state  what 
will  ]ye  evidence  to  go  to  the  Jury  of  that  negligence,  and  are 
all  of  them  cases  of  injuries  by  carriers  to  their  own  passen- 
gers. The  charge  is  wrong,  even  if  an  injury  had  been  done 
to  a  passenger;  there  must  be  negligence  and  it  must  be  sub- 


UO  IN  THE  SUPREME  COURT 

December  mitted  to  the  Jiirv  whether  there  be  or  not.    22  Com.  L.  R, 

1841* 
l_6l*    The  defendants  were  Bot  liable  for  doin^  their  daty. 

Ellid     By  their  charter  they  are  authorized  to  use  an  engine  and 
P  &  R    ^®  compelled  to  travel.  2  Vol.  Rev.  St.  317.    If  negligence 
Rail  *  be  necessary  to  make  one  liable  on  the  public  highway, 
Road  .C'y  much  more  i3tst  it  be  shewn  when  the  defendants  were  u- 
fiing  a  road,  their  own  exclusive  property.    As  to  the  liabil- 
ity for  turning  stubble  &c.  he  cited  Stat.  6  Aim.  C.  3i,  s.  6. . 
Stat.  Gloucester:  6  Ed.  1,  c.  5.  Jf  Saunders  323,  b.  n.  7. 
Thomas  Co.  Lit.  Vol.  1st  645,  n.  19.    Comyns  Dig.  1  Vol. 
Action  on  the  case  for  negligence^  a.  6. 

The  charge  only  directs  the  Jury  to  inquire  into  the  burn- 
ing, which  was  not  denied,  and  not  as  to  negligence.  But 
the  plantifif  was  himself  in  &ult  and  cannot  recover  even  if 
the  defendants  were  negligent.  The  fact  of  the  want  of  care 
by  the  plaintiff  ought  to  have  gone  to  the  Jury.  His  fence 
was  50  yardsToff  and  combustible  enough  to  take  fire  from  a 
spark  from  a  low  chimney.  Bradley  v  Waterhousej  14  Com, 
L.  R.  326.  Hartfield  v  Roper,  21  Wendell  615.  Barnfi 
V  Cole,  21  Wend.  188.    6  Wheaton  311. 

There[was  some  evidence  of  due  care,  which  {Should  have 

been  left  to  the  Jury,  to  wit,  that  the  engines  Of  the  defend- 

f  ants  usually  hod  sparkrcatchers,  which  are  known  to  be  perr 

manently  fixed  to  the  engines,  and  are  the  best  p^ventatives 

pf  injury  from  the  sparks,  yet  discovered. 

Gaston,  J.  It  is  no  doubt  a  principle  of  law,  as  it  is  of 
morals,  that  one  should  so  use  his  own  as  not  to  injure  his 
neighbor,  and  this  rule  requires,  that  even  in  the  legitimate 
enjoyment  of  property,  such  care  sball.be  used  as  not  to  ren- 
der it  likely  to  impair  their  enjoyment  of  property  by  others. 
But  no  man,  unless  he  has  engaged  to  become  insurer,  or  the 
very  nature  of  his  undertaking  makes  him  an  insurer,  a- 
gainst  unavoidable  accidents,  is  responsible  for  damttge 
sustained  against  his  will  and  without  his  fault.  We 
jthink,  therefore,  that  the  instruction  asked  for  by  the 
counsel  for  the  defendant,  was  abstractedly  correct,  viz. 
that  the  company  are  not  liable  for  an  injury  like  that 
Mmplained  ofj  if  they  use  all  the  ciare  to  prevent  it. 


1841. 


OP  NORTH  CAROLINA.  141 

which  the  nature  of  their  business  allows;  but  we  also  Decerober 
think,  that  as  no  evidence  was  oflfered  to  shew  what  care 
they  did  use  in.  the  case  under  consideration,  there  was  no 
foundation  laid  for  asking  the  instruction.  We  admit  that 
the  gravamen  of  the  plaintiff  is  damage  caused  by  the  neg- 
ligence of  the  defendants.  But  we  hold,  that  when  he  shews 
damage,  resulting  from  theiract,  which  act  with  the  exertion 
of  proper  care,  does  not  ordinarily  produce  damage,  he  makes 
out  a pn'ma/aciccaseof  negligence,  which  cannot  be  repelled 
but  by  proofof  care  or  of  some  extraordinary  accident,  which 
renders  care  useless.  Although,  therefore,  we  do  not  sanc- 
tion the  doctrine,  which  was  laid  down  as  the  rule  of  law  in 
the  Court  below,  we  do  not  feel  ourselves  authorized  to  re- 
verse the  judgment  as  that  doctrine  could  not  have  had  the 
effect  to  mislead  the  Jury. 

Per  Curiam,  Judgment  affirmed. 


SAMUEL  DUDLEY  m.  THOMAwS  ROBINSON. 

Callingr  one  a  thief  or  a  marderer,  in  the  absence  of  context  or  proof  to 
the  contrary  on  the  trial,  ex  tfi  termini  im)>4itee,  to  him  a  felony,  aD4 
therefore  an  action  of  slander  well  lies. 

This  was  an  appeal  from  the  judgment  of  the  Superior 
Court  of  Law  of  Craven  County,  at  Fall  Term,  1841,  his 
Honor  Judge  Settle  presiding.  The  case  made  for  the  Su- 
preme Court  is  as  follows: 

Action  on  the  Case.  The  declaration  contained  two  counts; 
the  first  for  a  libel  published  in  the  Washington  Whig,  a 
newspaper  published  in  the  town  of  Washington,  North  Ca- 
rolina, a  copy  of  which  is  as  follows: 

"  To  the  Public.  It  is  ascertained  and  can  be  proved  by 
the  most  respectable  part  of  the  inhabitants  of  the  island  of 
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December  Portsmonth,  thnt  the  man,  now  employed  as  a  physician  in 

L-the  Hospital  at  that  place,  has  frequently  left  it  on  his  own 

Dudley    private  business,  with  several  sick  men  in  the  Hospital  with-' 

_  J        out  any  medical  aid  whatever:  and  three  or  four  have  died 
Robinson. ....  ^  .        ,' 

m  his  absence.      At  one  time  he  was  gone  fifteen  or  twenty 

days,  and  no  physician  left  in  his  stead.  We  feel  for  our  fel- 
low beings,  who  h^ve  to  be  left  in  such  a  place  without  any 
assistance  and  also  ior  ourselves;  for  during  the  month  of 
January  last,  the  small  pox  broke  out  in  the  hospital,  which 
joins  the  dwelling  of  the  pretended  doctor.  The  disease  be- 
ing in  the  centre  of  the  inhabitants,  they  of  course  protested 
against  its  remaining  among  them,  and  requested  the  afore- 
said doctor  to  remove  the  patients  to  Shell  Castle,  which  he 
refused  to  do,  until  he  was  threatened  to  have  them  remov- 
ed by  violence.  After  they  were  removed  there,  four  died  out 
of  ten  without  any  medical  aid;  the  present  physician  refus- 
ing to  visit  the  patients.  The  collector  then  sent  to  Beau- 
fort for  a  physician,  but  could  not  obtain  one — and  in  this  de- 
plorable situation  these  unfortunate  people  were  left  without 
medical  aassistance. 

THOMAS  ROBINSON. 

Portsmouth,  Feb'y  25th,  1 836." 

The  second  count  charged  that  the  defendant  spoke 
and  published  of  and  concerning  the  plaintiff,  in  the  presence 
of  several  citizens  in  a  public  store,  the  following  words: 
"  Doctor  Dudley  (meaning  the  plaintiff)  is  a  thief  and  mur- 
derer." The  pleas  were,  general  issue,  justification  and  sta- 
tute of  limitations. 

To  sustain  the  first  count  in  the  declaration,  evidence  was 
offered,  proving  that  the  defendant  brought  the  libel  afore- 
said in  manuscript  to  the  office  of  the  Whig,  and  caused  and 
procured  the  publication  thereof  in  the  Whig;  and  that  the 
said  paper  had  a  considerable  circulation,  there  being  at  the 
time  pf  the  publication  between  two  and  three  hundred  tsub- 
scribers.  It  also  appeared  in  evidence  that  the  plaintiff  was 
at  and  before  the  time  of  the  said  publication  the  Hospital 
physician  of  the  United  States  at  the  Hospital  on  Portsmouth 
Island  in  this  State.  Under  the  second  count  it  was  proved 
that  the  defendant,  within  six  months  before  the  action,  in  a 
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public  store  at  Portsmouth,  in  presence  and  hearing  of  seve-  Deeember 
ral  persons,  said  "  Doctor  Dudley  is  a  rogue,  liar,  thief  and 
murderer."  His  Honor  held  and  instructed  the  jury  that  Dudley 
each  of  the  words  "thief  and  murderer"  was  actionable. „  ,7 
There  was  no  ooiloqumm  proved  of  any  particular  larceny, 
nor  did  it  appear  that  any  particular  individual  was  referred 
to,  as  having  been  murdered  by  the  plaintiff.  No  exceptioti 
was  taken  to  the  first  count;  but  objection  was  made  on  the 
trial,  as  to  the  words  "thief  and  murderer"  not  being  ac- 
tionable. The  jury  found  a  verdict  on  all  the  issues  for'the 
plaintiff  oh  both  counts,  and  assessed  his  damages  at  $200. 
A  motion  for  a  new  trial  was  made,  on  the  ground  that  the 
words  "thief  and  murderer,"  charged  in  the  second  count, 
were  not  actionable.  A  new  trial  was  refused,  and  judg^ 
ment  having  been  rendered  for  the  plaiLtiff,  the  defendant 
appealed.- 

J.  H.  firyon,  for  the  plaintiff,  cited  Hamilton  v  VeerCj  2 
Williams*  Saunders  171  d.  note. 

Badger  for  the  defendant. 

Daniel,  J.  This  is  an  action  upon  (he  case  for  words 
spoken^  and  for  a  libel.  There  are  two  counts  in  the  declar- 
ation; the  first  is  for  a  libel;  the  second  for  words  spoken  in 
the  presence  of  a  number  of  people,  viz.  that "  Doctor  Dud- 
ley is  a  rogue,  thief,  liar  and  murderer."  There  was  noejc- 
caption  taken  a's  to  the  first  count  for  a  libel.  On  the  second 
count,  there  was  no  colloquium  proved  at  the  trial  of  any 
particular  larceny,  nor  was  there  any  particular  individual 
referred  to,  as  having  been  murdered  by  the  plaintiff.  The 
Judire,  notwithstanding,  ruled  and  instruct^.d  the  jury  that 
each  of  the  words  spoken  by  the  defendant  (viz.  "  Doctor 
Dudley  is  a  thief  and  a  murdeier")  was  actionable  of  itself. 
We  are  of  the.  opinion  that  the  charge  of  his  Honor  was  cor- 
rect. Calfing  a  person  a  thief  is  actionable,  if  it  be  thereby 
intended  to  impute  a  felony.  If  it  appear  from  the  context 
or  the  plaintiff's  own  shewing,  that  the  word  thief  was  not 
used  in  a  felonious  sense,  the  phuntiff  will  be  nonsuited. 
Thompson  v  Bernard^  1  Comp.  48.     Otherwise,  it  lies  on 


144  IN  THE  SUPKEME  COURT 

December  the  defendant  to  shew  that  the  words  were  not  used  m  a  fe- 
^  •  lonious  sense.  Penfield  v  Westcotey  2  New  Rep.  335.  An 
action  may  be  maintained  for  oCtlling  a  person  a  murderer 
(1  Rolle's  Ah.  72)  under  the  same  rules,  as  we  have  just 
mentioned  as  to  the  word  thief.  Either  of  the  said  two 
words,  in  the  absence  of  context,  or  proof  to  the  contrary  on 
the  trial,  ex  vi  termini  imports  a  felony.  The  judgment 
must  be  affirmed. 

Per  Curiam.  Judgment  affirmed. 


STATE  ro  THEJ  tJSE  OF  H.  QUI^  w.  THOMAS  J.  ROANC 

Under  the  act  of  1836,  Rev.  St.  e.  99,  s.  23,  an  action  may  be  support- 
ed on  the  official  bond  of  the  Sheriff  for  the  neglect  of  his  deputy  to 
collect  a  claim  put  in  his  hands  for  collection,  although  the  amount  of 
the  claim  is  within  the  jurisdiction  of  a  single  justice  of  the  peace. 
Justices  may  direct  their  warrants  as  well  to  Sheriffs  as  to  Consta* 
bles. 

It  is  no  defence  to  such  an  action,  that  after  the  defanlt  of  the  deputy, 
the  plaintiff  has  endeavored,  but  unsuccessfully,  to  collect  his  claim 
himself  from  his  debtor. 

This  was  M  appeal  froni  the|  judgmefil  of  the  Superior 
Court  of  Law  of  Cherokee  county,  at  Fall  Term,  1841,  his 
honor  Judge  Manly  presiding.  The  following  is  tlie  case 
as  appears  from  the  report  of  the  Judge.  This  was  an  action 
upon  the  official  bond  of  the  Sheriff  for  the  act  or  omission 
of  his  deputy.  Pleas,  "conditions  performed  and  no  breach." 
The  bond  was  dated  the  day  of  September,  1837.  The 
breach  assigned  was  that  the  deputy  had  failed  to  collect,  for 
the  plaintiff,  a  certain  claim  which  the  plaintiff  had  placed  in 
bis  hands  to  collect,  as  evidenced  by  the  following  receipt,  viz: 

<'July  17th,  1838.    Bec'd  of  Hinson  auinn  by  the  hands 
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of  B.  K.  Dickey,  one  note  on  Thomas  B.  Hair  as  principal,  Oecembeir 
and  B.  S.  Brittain  andJohn  S.  Dickey,  as  securities,  the     ^^^^' 
amount  of  one  hundred  ddllars,  that  I  am  to  do  my  best  en-     g^^^^ 
deavors  to  collect  and  pay  bveror  return  as  the  law  prescribes.       t 

THOS.  J.  ROANE,  Shff.  ^^«*^- 

by  JAS.  TRUITT,  D.  Shff. 

It  appeared  in  evidence,  that  the  Deputy  sued  out  a  war^ 
rant  against  the  principal  debtor  only— ^obtained  a  judgment 
and  ca  sa,  under  which  the  defendant  was  arrested,  and  gave 
bond  according  to  the  insolvent  debtors'  act,  and,  at  the  return, 
of  the  proceedings  to  Court,  took  the  oath  of  insolvency* 
It  was  also  proved,  that  the  note  was  not  to  be  found  in  thd 
papers  of  the  case,  which  was  carried  to  Court,  or  elsewhere. 
And  i^t  was  admitted  that  one  of  the  securities  to  the  not6 
was  solvent,  and  that  he  resided  in  the  county  of  the  officei'. 
It  was  also  proved,  that,  after  tKe  Deputy  Sheriff  had  left 
the  State,  and  the  note  could  not  be  found,  the  relator  attempt* 
€d  to  obtain  a  judgment  upon  the  note,  as  a  lost  note^  but  ul- 
timately in  the  County  Court,  suffered  a  nonsuit.  It  was  in- 
sisted by  the  defendant's  counsel,  that  the  principal  Sheriff 
was  not  liable  for  the  conduct  of  his  Deputy,  in  regard  t6 
claims,  subject  to  the  jurisdiction  of  a  Justice  of  the  Peace. 
And  it  was  also  contended,  that,  although  a  right  of  actioa 
had  accrued  to  the  relator,  yet  when  he  sought  to  recover  a 
j  udgment  against  the  securities  upoti  the  note  as  a  lost  note^  hd 
elected  to  pursue  a  different  remedy,  and  could  not  after- 
wards pursue  his  right  against  the  Sheriff.  These  objections 
were  over^ruled  by  the  Court,  and  there  being  a  verdict  and 
judgment  for  the  plaintiff,  the  defendant  appealed  to  the  Sa-( 
preme  Court 

No  counsel  appeared  for  the  plaintiff 
Francis  for  the  defendant. 

RuFFiN,  C.  J.  Both  of  the  objections  takenby  the  de- 
fendant were,  we  think,  properly  over-ruled. 

The  act  of  1794,  Bev.  St.  c.  62,  s.  7,  provides  that  war- 
rants from  a  justice  of  the  peace  may  be  directed  as  well  to 
the  sheriff  as  a  constable;  and,  consequently,  it  is  equally  the 

18 
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December  duty  of  each  of  those  officers  to  execute  them.     By  other 

L.acts,  Rev.  Stat.  c.  24,  s.  7,  it  is  made  the  duty  of  constables 

State  diligently  to  endeavor  to  collect  all  claims  put  into  their 
^  hands  for  collection,  and  pay  over  all  sums  received,  either 
with  or  without  suit;  and  for  the  performance  of  that  duty 
the  sureties  of  constables  are  made  responsible  on  their 
bonds.  Then  follows  the  act  of  1836,  Rev.  Stat.  c.  99,  s. 
23,  which  makes  it  likewise  the  official  duty  of  a  Sheriff  to 
receive  claims  for  collection  and  diligently  to  endeavor  to 
pollect  them  and  pay  them  over  in  like  manner  as  constables 
were  then  bound;  and  for  a  default  therein  a  remedy  is  giv- 
en on  his  bond.  If^  therefore,  this  had  been  a  transaction  of 
himself,  instead  of  his  deputy,  he  would,  by  the  express  en- 
actment of  the  statute,  be  liable  in  this  action  of  debt  on  his 
bond  of  office.  As  a  general  principle,  he  is,  likewise,  lia- 
ble for  the  act  or  omission.of  his  deputy,  as  ior  his  own.  But, 
besides  that,  the  act  in  this  particular  instance  expressly  in- 
cludes the  receipt  of  clailtaQS  by  a  deputy  for  collection;  and 
puts  that  case  on  the  same  footing  with  a  receipt  by  the  prin- 
cipal himself.  •' 

The  relator  nefther  waived  nor  abandoned  his  remedy  a- 
gaitist  the  Sheriff,  by  endeavoring  to  collect  his  debt  by  suit 
against  the  otl^er  parties  to  the  note.  Nothing  less  than  sa- 
tisfaction from  some  quarter  or  a  release  to  the  Sheriff  would 
be  a  bar.  Indeed,  one  cause  of  complaint  on  the  part  of  the 
relator  is,  or  might  have  been,  that  the  defendant  or  his  de- 
puty withheld,  destroyed  or  lost  the  note,  the  evidence  of  the 
velator's  debt,  so  that  he  could  not  maintain  his  action  at  law 
thereon,  for  the  want  of  sufficient  evidence.  But  even,  if  in 
that  action  he  had  obtained  judgment  against  the  parties, 
that  would  not  have  discharged  the  defendant.  In  the  re- 
cent case  of  Pitcher  v  King,  9  A.<fe  E.  288,  to  a  count  for 
a  false  return  of  a  fi.fa,  the  Sheriff  pleaded,  that  the  plain- 
tiff, after  the  return  of  the  writ,  brought  debt  on  the  judgment 
and  obtained  a  second  judgment,  in  which  the  first  was  mer- 
ged, and,  upon  demurer,  the  plea  was  held  to  be  no  answer 

to  the  declaration. 

» 

P^r  CuBiAM.  Judgment  affirmed. 
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THE  PRESIDENT,   DIRECTORS  &  COMPANY   OP  THE   Ty^^^„ 
BANK  OF  CAPE  FEAR  m.  JOSHUA  WILLIAMSON.  1341 


An  ameBdment  of  an  execation  will  not  be  allowed,  when  saoh  amend- 
ment will  pxejadice  the  rights  of  third  peiaons. 

This  was  an  appeal  from  the  judgment  of  the  Superior 
Court  of  Law  of  New  Hanover  county,  at  Fall  Term,  1841, 
his  Honor  Judge  Pearson  pr^sidin^^^wlrflMifti^to  amend 
an  execution  had  been  made  in  il^P^|9tyA2^^^New 
Hanover,  and  came  up  bf  appeS  ter  the  Superior  |Dourt, 
where  the  following,  in  substancJ|Vfl|||piitefittMM^  case 
agreed:  The  President,  DirectorsIndT  Company  of  th*Bank 
of  Cape  Fear,  at  September  Teil],  I^%l(i^TJIpo^^f 
County  Court  obtained  a  judgn[ient%|instJamesg^j^y  and 
others,  for  $4261  60  cts.  with  interest7a"5l^^^acia*  there* 
upon  regularly  issued,  tested  at  September  Term,  1839,  and 
duly  came  to  the  hands  of  the  defendant,  who  was  Sheriff  of 
the  county  of  Columbus.  Upon  this  execution  the  Sheriff 
returned  that  by  the  sale  of  various  articles  of  property  he 
had  satisfied  the  sum  of  $3577  10  cents,  besides  the  costs 
and  commissions.  Afterwards  the  plaintiff  sued  out  another 
execution  tested  at  December  Term,  1839,  and  returnable 
to  March  Term,  1840,  which  duly  came  to  the  hands  of  the 
defendant  as  Sheriff  aforesaid.  This  execution  did  not  pro- 
fess on  its  face  to  be  an  "  alias,"  but  on  the  back  was  the  fol- 
lowing endorsement  by  the  clerk:  "  $3577  10  paid."  On 
this  execution  the  Sheriff  returned  "no  property  to  be  found." 
At  Fall  Term,  1839,  of  Cumberland  Superior  Court,  one 
obtained  a  judgment  against  the  said  Burney  ^ 
others,  for  $  .  k  fieri  facias  thereupon  regularly 

issued,  tested  at  November  Term,  1839,  of  Cumberland  Su- 
perior Court,  and  duly  came  to  the  hands  of  the  defendant 
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December  as  Sheriff  of  Columbus.     The  motion  was  to  amend  the 
^^^^'    plaintiff^s  execution  tested  at  December  Term,  1839,  by  in- 
Cape  Fear  ^®^^^"g  ^^^  words  "  as  we  have  heretofore  done"  for  the  pur- 
Bank    pose  of  makino^  it  relate  ba^ck,  as  an  alias,  to  the  execution 
William-  ^^  ^^^  plaintiffs  tested  at  September  Term,  1839. 
•00.         Notice  of  this  motion  had  been  given  to  Williamson,  the 
Sheriff,  but  none  to  the  plaintiff  in  the  execution  issued  from 
Cumberland  Superior  Court,  nor  to  the  defendants  in  the 
present  execution. 

The  Court,  refused  to  allonv  the  amendment,  and  dischar- 
ged the  rule;  because  the  amendment,  if  it  had  any  effect, 
would  prejudice  the  interest  of  the  plaintiff  in  the  execution 
from  Cumberland,  and  not  upon  the  grojund  that  the  question 
of  amendment  was  a  mere  matter  of  discretion.  From  this 
judgment  the  plaintiffs  appealed  to  the  Suprenxe  Court. 

William  H.  Haywood  Jr.  for  plaintiffs. 

Strange^  for  defendant,  to  shew  that  such  an  amendment 
will  not  be  allowed,  when  it  affects  the  rights  of  third  per- 
sons, cited  Frew  v  Cowan,  1  Dev.  864.  Inman  v  Htiste,  5 
Bos.  &  Pul.  133.  Hunt  v  Pasman,  4  Maule  &  Sel.  329. 
Phillips  v  Tanner,  19  Eng.  C.  L.  Rep.  66.  Johnson  v 
Bohhell,  17  Eng.  Com.  L.  R.  163.  Parris  v  Wilkinson,  8 
T.  R.  153.  Purcell  v  McFarlane,  1  Ired.  Rep.  34.  Clark 
y  Hellen,  1  Ired.  Rep.  421.    Bender  v  Askew,  3  Dev,  149. 

Daniel.  J.  Without  stopping  to  remark  upon  the  nov- 
elty of  a  motion  to  amend,  without  the  defendants  in  the  ex^i 
ecution  having  any  notice  of  it,  we  will  say  that  in  our  opin- 
ion, the  decision  of  the  Judge  was  correct,  in  refusing  thp 
motion  and  discharging  the  rule — and,  that  too,  for  the  rea- 
sons given  by  him.  In  4  Maule  &  Sel.  328,  the  Court  re- 
fused to  allow  an  amendment  of  a  fieri  facias,  when 
<[he  defendant  had  become  a  bankrupt  before  the  sale  of  the 
goods  taken  in  execution  under  the  writ,  because  the  a- 
mendment  would  prejudice  the  rights  of  third  persons, 
namely,  the  assignee  and  the  other  creditors.  See  also  ? 
Arch.  Prac.  K.  B.  279.  *  When  third  persons  are  not  there- 
by affected,  a  writ  of  execution  may  be  amended  from  a  day 
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eertain  to  a  geneial  letum  day;  but  if  it  will  affect  the  rights  Dec«mbeT 
of  third  persons,  tlje  amendment  cannot  be  made.    1  Mar-    ^^^^' 
sball's  Rep.  399.     .6  East  291.      The  authorities  are  with 
the  decision  of  the  Judge^  and  the  judgment  must  be  affirm- 
ed. 

Per  CuBiABf.  ^Judgment  affirine4 


EDMUND  HYATT  St  Co.  v»  JOHN  TOMLIN  &  OTHERS. 

Where  a  plaintiflfissaed  three  separate  writs  on  different  days  against  three 
individuals,  endorsing  on  each  writ  that  it  was  for  the  same  cause  of  ac- 
tion and  in  the  same  suit  as  the  writs  issued  against  the  other  two,  & 
upon  there  torn,  they  were  docketed  as  one  suit  and  thedefendants  ap« 
peared  and  pot  in  pleas  thereto;  Held  that  whatever  irregularities  may 
have  occurred  in  suing  out  the  writs,  these  were  waived  by  the  defen* 
dants  accepting  a  joint  declaration  and  putting  in  pleas  in  bar  thereto. 

The  case  of  Walton  y  Tomlin  jr  Co.,  1  Ired.  Rep,  593  cited  and  ap- 
proved. 

This  was  an  appeal  from  the  judgment  of  the  Superior 
Court  of  Law  of  AsheCounty,  at  Fall  Term,  1841,his  Honor 
Judge  Bailey  presiding.  The  case  appeared  to  be  this. 
It  was  an  action  of  debt  brought  upon  a  promissory  note,  ex- 
ecuted by  John  Tomlm  in  the  name  of  John  Tomlin  &  Co. 
and  payable  to  the  plaintiffs.  It  was  alleged  on  the  part  of 
the  plaintiffs  that  the  firm  of  John  Tomlin  <fc  Co.  was  conj- 
posed  of  John  Tomlim,  William  P.  Waugh  and  Jas.  Har- 
per. Tomlin  lived  in  the  County  of  Ashe,  Waugh  in 
Wilkes  and  Harper  in  Burke.  Three  writs  were  issued 
from  the  Superior  Court  of  the  County  of  Ashe,  one  to  the 
Sheriff  of  Burke,  returnable  to  Spring  Term,  1539,  and  ex- 
ecuted January  31st^  1839,  on  which  was  endorsed,  <*This 
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^?ft4i^^^^"^  is  issued  in  the  same  suit  t^nd  for  the  sume  cause  of  ac- 

tion  as  two  other  writs,  one  against  John  Tomlitt  and  theoth- 

Hyatt    cr  against  William  P.  Waugh  to  Wilkea,  &  returnable  to  Ashe 

,p  Y  Superior  Court,  Spring  Term,  in  favor  oi  the  same  plaintiffs." 
The  writ  to  the  Sheriff  of  Ashe  against  John  Tomlin  was  is- 
sued 26th  of  Febuary,  1839,  with  a  simitar  endorsepient. 
The  other  writ  to  Wilkes  does  not  shew  when  it  issued. 
The  Sheriff  endorses  that  he  received  it  the  7th  of  March, 
1839,  and  it  has  an  indorsement  similar  to  the  others.  These 
writs  were  returned  to  Spring  Term^  1839,  "  Executed,"  and 
docketed  by  the  clerk  as  one  suit.  At  this  term  this  entry 
is  made  upon  the  docket,  to  wit,  "Harper  and  Waugh  plead 
severally,  general  issue,  payment  and  setoff,  Stat.  Lim.  with 
leave."  At  the  same  term  Tomlin  employed  counsel,  who 
entered  no  pleas  for  him.  The  cause  was  continued  trom 
term  to  term  until  Spring  Term  1841,  when  an  attempt  was 
made  to  try  it,  but  there  was  a  mistrial.  The  counsel  for 
Harper  and  Waugh  at  that  term  proposed  to  the  plaintiffs' 
counsel  that  Tomlin  would  confess  judgment,  and  this  en- 
try is  made  on  the  docket;  "Defendant  Tomlins  offers  to 
confess  judgment  for  debt  and  costs,  which  is  opposed  by  the 
plaintiffs'  counsel  and  refused  by  the  Court."  The  cause 
was  continued  till  Fall  Term,  1841,  when,  coming  on  to  be 
tried,  it  was  moved  by  the  counsel  for  Harper  and  Waugh, 
that,  as  the  writs  had  been  issued  at  different  times,  they 
were  separate  suits  and  should  be  so  entered  on  the  docket; 
that  to  make  one  cause  of  action,  the  writs  must  be  issued  on 
the  same  day.  The  court  overruled  the  objection,  and  held 
that  the  cause  was  properly  docketed.  The  same  counsel 
insisted  that  the  cause  was  discontinued,  because  no  pleas 
had  been  entered  for  Tomlin,  and  no  judgment  had  been  ta- 
ken ao^ainst  him.  The  Court  was  of  a  different  opinion  and 
overruled  this  objection.  The  same  counsel  proposed  again 
that  Tomlin  be  permitted  to  come  forward  and  confess  judg- 
ment, and  that  they  wished  to  introduce  him  as  a  witness 
for  the  other  two  defendants.  His  motion  was  opposed  by 
the  plaintiffs'  counsel  and  refused  by  the  Court.  The  Jury 
were  then  charged  to  try  the  issues.  It  was  in  proof  that  the 
defendants  composed  the  firm  of  Tomlin  &  Co.;  and,  that 
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<:opartnership  was  in  existence  in  the  year  1834,  and  up  to  December 

September,  1836,  when  it  was  dissolved;  that  soon  after  the^,, [._ 

dissolution  of  this  firm,  Tomlin  entered  into  copartnership  iiyatt 
with  one  Hardin  under  the  same  name  of  the  old  firm,  viz.,  ^  ^t 
TpmUn  &e  Co.;  and  that  the  dissolution  of  the  old  and  foun- 
dation of  the  new  firm  were  before  the  note  was  executed, 
upon  which  this  suit  is  brought  It  was  furthermore  ia 
proof  by  a  clerk  ol  the  plaintiffs,  that  Tomlin  bad  purchased 
goods  of  the  plaintiffs  at  two  several  times  in  the  year  1834, 
in  the  name  of  Tomlin  &  Co.  and  they  had  been  paid  for; 
and  that  when  the  last  lot  of  goods  was  purchased  for  which 
the  present  note  was  given,  to  wit,  in  November,  1835,  by 
Tomlin,  he,  Tomlin,  gave  no  notice  to  the  plaintiffs  of  any 
dissolution  of  the  firm  of  Tomlin  &  Co.,  and,  that  the  goods 
were  sold,  as  he  supposed,  to  the  samct&rm  as  the  others 
were  in  1834,  and  the  same  firm  looked  to  for  payment.  It  was 
further  in  proof  that  the  defendants  advertised  at  two  store 
houses  in  Ashe  County,  that  they  had  dissolved,  and  that 
these  advertisements  were  seen  some  time  about  the  last  of 
the  year  1835  and  in  the  year  1836.  The  plaintiffs  were 
merchants  in  Charleston. 

The  Court  charged  the  Jury  upon  this  evidence,  that  if 
the  defendants  composed  the  firm  of  Tomlin  &  Co.  in  the 
year  1834,  and  up  to  September,  1835,  and  had  traded  with 
the  plaintiffs,  merchants  in  Charleston,  as  Tomlin  &  Co.,  at 
two  several  times  and  made  payment,  and  Tomlin  made  a 
third  purchase  in  the  name  of  Tomlin  ic  Co.,  and  the  trade 
was  made  in  the  same  way  and  the  same  parties  looked  to 
for  payment;  the  defendants  would  be  liable  to  the  plaintiffs, 
although  there  had  been  a  dissolution  of  the  firm,  prior  to  the 
last  purchase,  unless  notice  had  been  given  to  the  plaintiffs 
of  the  dissolution— that,  if  the  plaintiffs  had  notice  of  the 
dissolution,  then  the  Jury  were  instructed  to  find  for  the 
defendants.  The  defendants'  counsel  then  asked  the  Court 
to  instruct  the  Jury,  that,  if  the  plaintiffs  did  not  know 
that  Waugh  and  Harper  were  the  partners  of  Tomlin,  no 
notice  of  the  dissolution  would  be  necessary  to  exonerate  them. 
The  Court  declined  giving  this  instruction,  but  told  the  Jury, 
that,  if  the  plaintiffs  understood  that  Tomlin  had  partners 
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December  ia  the  trade,  and  goods  had  been  sold  to  them  as  a  firm,  and 
^^^^'  ^tho  firm  looked  to  for  payment,  the  defendants  would  be  lia- 


V 

Tomlin. 


Hyatt  ble  to  the  plamtifTs,  allhotigh  they,  the  plaintifis,  did  not 
know  their  names,  unless  notice  of  the  dissolution  was  giv- 
en. The  defendants'  counsel  farther  objected  that  the  ac- 
tion was^  misconceived,  and  that  the  plaintiffs  should  have 
brought  case  and  not  debt. 

The  Jury  found  a  verdict  for  the  plaintifTs,  and  judgment 
being  pronounced  thereon,  the  defendants  appealed  to  the 
Suprenae  Court 

Barringer  for  the  plaintiffs. 
BoydM  kft  the  defendants. 

Gaston.  J.  Whatevei*  irregularities  may  have  occurred 
in  the  suing  otit  of  the  writs  against  the  defendants,  these 
were  all  waived  by  their  accepting  a  joint  declaration,  and 
putting  in  piers  in  bar  thereto.  His  Honor,  therefore,  very 
properly  overruled  the  motion  for  severing  the  action. 

In  no  material  circumstance,  as  it  regards  the  other  mat- 
ters presented  by  the  case,  does  it  appear  to  differ  from  that 
of  Walton  V  Tomlin  ip  Co.,  which  was  decided  here  at  the 
last  term,    i  Iredell's  Rep.  693. 

We  see  no  error  and  the  judgtnent  must  be  affirmed. 

Per  Curiam,  Judgment  affirmed. 
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STATE  vs.  JOHN  DAVIS. 
On  an  indictment  under  the  act  of  Assembly,  Rev.  St.  c.  34,  s.  55,  in  December 


relation  to  the  altering  or  defacing  the  marlLs  of  oattle,  &c.  if  the  act  of 
altering  or  defacing,  &c.  is  proved  to  have  been  wilfully  done,  it  nee-  ' 
cessarily  follows  that  the  intent  was  to  defraud  or  injure  the  owner, 
unless  there  be  proof  to  the  contrary. 

It  is  no  objection  to  a  conviction  on  an  indictment  for  this  offence,  that 
the  cattle,  beast,  &c.  had,  at  the  time  the  act  was  done,  strayed  from 
'  its  owner. 

It  is  no  ground  for  anesting  judgment  after  conviction  on  an  indictment, 
that  it  appears  fron&  the  record  that  the  Grand  Jury,  who  found  the  bill, 
consisted  of  only  fifteen  persons. 

By  the  common  law  a  Grand  Jury  may  consist  of  any  number  bttween 
twelve  and  twenty  three.  Our  statute  upon  the  subject  of  a  Grand 
Jury  is  only  directory  to  the  Court,  and  does  not  declare  void  a  bill 
or  presentment  found  by  a  Grand  Jury  consisting  of  the  common  law 
number. 

The  cases  of  the  State  v  McEntyre^  2  Law  Rep.  387,  and  Sude  v  Seaborn^ 
4  Dev.  307,  cited  and  approved. 

This  was  an  appeal  from  the  judgment  of  the  Superior 
Court  of  Law  of  Macon  County,  at  Fall  Term,  1841,  before 
his  Honor  Judge  Manlt.  At  this  term,  the  defendant  was 
tried  upon  the  following  indictment,  to  wit, 

"State  of  N.  Carolina,  I  Sept.  Court  of  Law, 


1841. 


MacoD  County:  ^  ^^        Fall  Term,  1840. 

The  Jurors  for  the  State  upon  their  oath  present  that  John 
Davis,  late  of  the  County  oi  Macon,  on  the  16th  day  of  Sep- 
tember, in  the  year  1840,  with  force  and  arms  in  the  County 
aforesaid,  feloniously  and  knowingly,  did  alter  the  make  of 
one  sheep,  the  property  of  William  McConnell,  knoviogly 
with  an  intent  to  defraud  the  said  William  McConnell,  con- 

19 
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^Y|^^®'*^*^y  to  the  form  of  the  statute  in  such  case,  made  and  pro- 

'    vided  and  against  the  peace  and  dignity  of  the  State. 

St^te         And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  fur- 

Davif.    ^^^^  present,  that  John  Davis,  late  of  the  County  aforesaid,  on 

the  day  and  year  aforesaid,  with  force  and  arms  in  the 

County  aforesaid,  knowingly  did  deface  the  mark  of  a  sheep 

the  property  one  William  McConnell,  then  and  there  withaa 

intent  to  defraud  the  said  William  McConnell,  contrary  to 

the  form  of  the  statute  in  that  case  made  and  provided  and 

against  the  peace  and  dignity  of  the  State. 

GUIN,  SoV 

The  Grand  Jury,  who  found  this  bill,  «a  true  bill,"  con- 
•sisted,  as  appeared  by  the  record,  of  only  fifteen  persons. 

On  the  trial  it  was  proved  that  the  sheep  in  question  was 
the  property  of  the  prosecutor  as  laid  in  the  indictment— 
that  it  strayed  away  (being  in  his  mark)  and  about  two 
months  afterwards  was  discovered  in  the  inclosure  of  the  de- 
fendant, with  the  mark  altered  to  the  defendant's  mark.  It 
was  also  proved  that  the  alteration  was  made  by  the  defendant. 

It  was  argued  there  could  not  be  a  conviction  in  the 
case,  because,  1st,  There  was  no  intention  to  defraud  any 
person  manifest;  2nd,  There  was  no  evidence  that  the  de- 
fendant knew,  at  the  time  he  altered  the  mark,  that  the 
sheep  was  the  prosecutor's,  or  intended  to  defraud  him;  3dly, 
The  sheep  was  an  estray  and  could  not  be  the  subject  of 
this  offence. 

Upon  these  points  the  Court  instructed  the  Jury,  that  if 
the  defendant  knew  the  sheep  was  not  his,  but  the  property 
of  somebody  else,  and  with  this  knowledge  altered  the  mark 
and  kept  it  in  his  enclosures,  claiming  it  as  his  own,  a  fraud 
upon  the  owner -followed  as  a  necessary  consequence,  and 
one-is  always  presumed  to  intend  that  which  is  the  neces- 
sary consequence  of  his  act.  It  was  not  necessary  (the 
Court  charged)  that  the  defendant  should  know,  at  the  time 
of  the  offence  committed,  to  whom  the  sheep  belonged;  if  he 
intended  to  defraud  the  owner,  whoever  he  might  be,  it  was 
sufficient.  And  although  the  sheep  was  a  stray  at  the  time,  it 
nevertheless  was  the  subject  of  this  offence.    A  verdict  was 
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rendered  against  the  defendant  and  judgment  being  given  ^^|^^*' 
thereon,  after  an  ineffectual  motion  for  a  new  trial,  on  the     ' 
ground  of  misdirection  by  the  Court,  the  defendant  appealed.     Stale 


Francis  for  the  defendant,  in  addition  to  the  grounds  ta- 
ken below-  for  a  new  trial,  moved  in  arrest  of  judgment  that 
the  bill  had  been  found  by  fi  Grand  Jury  consisting  of  only 
fifteen;  and  in  support  of  this  motion,  cited  State  v  Seaborn^ 
4  Dev.  312.  Rev.  St.  c.  31,  s.  34. 

Bynum  Solicitor  for  the  State,  contra  1  Chitt.  Crim.  L; 
305;  Cro.  Eliz.  654;  2  Hale  P.  C.  151;  to  shew  that  a  Grand 
Jury  might  consist  of  any  number  between  12  and  23,  and 
State  v  Seabrookj  4  Dev.  312,  to  shew  that,  if  the  objection 
were  valid,  it  should  have  been  taken  belore  pleaded. 

Gaston,  J.  We  are  of  opinion  that  the  appellant  has 
not  shewn  any  error  in  the  instructions  to  the  Jury,  nor  sui- 
ficient  reasons  to  arrest  the  judgment. 

The  indictment  is  founded  on  the  act  of  1822,  chap.  1155, 
re-enacted  in  the  Revised  Statutes,  chap.  34,  sect.  65,  where- 
by it  is  declared,  <<  that  if  any  person  shall  knowingly  alter 
or  deface  the  mark  or  brand  of  any  person's  neat  cattle, 
sheep  or  hog,  or  shall  knowingly  mismark  or  brand  any  un- 
branded  or  unmarked  neat  cattle,  sheep  or  hog,  not  properly 
his  own,  with  intent  to  defraud  any  other  person,  he  shall, 
on  conviction  in  a  Court  of  Record,  be  liable  to<^rporal  pun* 
ishment  in  the  same  manner  as  on  a  conviction  of  petit  lar- 
ceny." The  manifest  purpose  of  the  Legislature  is  to  pun- 
ish the  act  of  changing  or  defacing  these  marks  or  brands, 
which  are  the  ordinary  indications  of  ownership  in  property 
of  this  description,  and  also  the  act  of  putting  false  marks  or 
brands  thereon,  with  intent  to  injure  the  owner  by  either  de* 
priving  him.  of  the  property  or  rendering  his  title  thereto 
more  difficult  of  proof.  Now,  when  the  act  of  wilfully 
changing  or  defacing  the  mark  i»  fixed  upon  the  person  ac- 
cused, and  no  explanation  is  given  of  the  act  to  render  it  con* 
sistent  with  an  honest  purpose,  the  conclusion  follows  irre- 
sistibly  that  it  was  done  with  intent  to  eflbct  the  injury 
which  is  the  ordinary  and  necessary  consequence  of  the  ack 
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Davis. 
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December  Such  intention  is  directed  against  the  owner,  whoever  be 
^^^^*  may  be,  and  the  charge  that  the  act  was  done  with  intent  to 
State  injure  any  individual  named  is  made  out,  when  it  is  shewn 
▼.  that  he  was  the  owner  at  the  time  when  the  act  was  commit- 
ted. 

It  has  been  contended  by  the  counsel  for  the  appellant  that 
the  offence  created  by  the  statute  and  charged  in  the  indict* 
ment  could  not  have  been  committed,  because,  at  the  time, 
when  the  act  was  done,  the  animal  had  strayed  from  the  pos- 
session of  the  owner,  and  the  statute,  by  declaring  that  the 
offender  shall  be  liable  to  corporal  punishment  in  the  same 
manner  as  on  a  conviction  of  petit  larceny,  must  be  under- 
stood as  applying  to  those  cases  only  wherein  the  offender,  by 
a  felonious  appropriation  of  the  animal,  would  have  commit- 
ted the  crime  of  petit  larceny.  He  further  urges  that  this 
construction  of  the  statute  is  strengthened  ty  the  circum- 
stance, that  a  special  provision  is  made  by  the  statute  for  im- 
proper interference  with  strays  in  c.  112,  s.  8.  We  do  not 
concur  in  this  construction  of  the  statute.  In  the  descrip- 
tion of  the  offence  thereby  created,  no  reference  is  made  to 
the  crime  of  larceny.  The  offence  consists  in  knowingly  alter- 
ing or  defacing  the  mark  of,  or  in  knowingly  mismarking  nn 
animal,  the  property  of  another  with  intent  to  defraud.  The 
mere  straying  of  the  animal  from  the  owner's  premises  makes 
no  change  of  property.  The  animal  still  remains  his,  and 
the  wrongful  act  is  not  less  calculated,  but  in  fact  more  like- 
ly, to  do  him  an  injury,  than  it  would  be  if  done  to  an  an- 
imal in  his  immediate  possession.  The  reference  in  the  stat- 
ute to'the  punishment  in  cases  of  petit  larceny  does  not  af- 
fect the  description  of  the  offence,  more  than  it  would  have 
affected  that  description,  if  the  reference  had  been  to  the 
punishment  in  cases  of  perjury  or  forgery  or  of  any  other 
crime.  It  only  denounces  against  the  offence  previously  de- 
scribed, the  same  penalty  by  which,  the  existing  law  is  inliiet- 
ed  upon  a  conviction  of  petit  larceny.  The  construction  con- 
tended for  is  not  only  unwarranted  by  the  language  of  the 
statute,  but  would  render  the  statute  itself  inoperative  in  the 
cases,  which  mainly  rendered  it  necessary.  Nor  does  the 
j^ection  referred  to  in  c.  112  provide  for  an  offence  of  this 


OF  NORTH  CAROLINA.  157 

description  ia  cases  of  strays.    The  object  of  the  Legislature  December 

ia  that  chapter  is  to  point  out  a  mode  of  proceeding  in  those l_ 

cases,  whereby  the  owner  may  be  enabled  to  regain  the  pos-  State 
session  of  his  property  or  to  get  the  value  thereof,  and  a  ^  ^. 
proper  compensation  may  be  made  to  those,  who  shall  ren- 
der him  their  assistance  for  this  purpose;  and,  in  furtherance 
of  this  object,  the  8th  section  imposes  a  pecuniary  mulct  on 
those,  who  may  take  up  or  use  the  stray,  otherwise  than  in 
the  mode  therein  directed. 

The  motion  in  arrest  of  judgment  rests  on  two  grounds. 
The  first  is  for  that  the  offence  is  not  described  in  the  lan- 
guage of  the  statute. ,  This  objection  applies  only  to  the 
first  count  of  the  indictment,  and  as  to  that  is  well  taken. 
The  first  count  charges  that  the  accused  did  alter  the  make 
of  the  sheep.  No  doubt  the  work  "  make"  was  intended  to 
be  written  "  mark,"  but  it  is  a  different  word,  having  a  difier- 
ent  signification  and  cannot  be  brought  within  the  exception 
of  idem  sonans.  But  this  mistake  is  not  in  the  second 
count,  which  charges  that  he  defaced  the  mark  of  the  sheep; 
and  a  general  verdict  of  guilty  having  been  rendered,  judg- 
ment will  not  be  arrested,  if  either  count  be  sufficient  to 
warrant  it. 

The  other  ground  taken  for  this  motion  is  lor  that  it  ap- 
pears upon  the  record,  that  the  Grand  Jury,  who  found  the 
indictment,  was  constituted  of  fifteen  Jurors  only.  The  ar- 
gument in  support  of  this  objection  is,  that  by  the  express 
words  of  the  Revised  Statutes  c.  31,  s.  34,  the  Grand  Jury 
must  consist  of  eighteen  Jurors — that  under  the  constitution 
of  this  State,  no  freeman  can  be  put  to  answer  any  criminal 
charge  but  by  indictment,  presentment  or  impeachment,  that 
an  indictment  is  a  written  accusation  fonnd  by  a  Grand  Jury; 
and  that  the  accusation,  which  has  been  received  as  an  in- 
dictment in  this  case,  is  not  an  indictment  because  not  found 
by  a  Grand  Jury  legally  constituted.  We  do  not  deem  it  ne- 
cessary to  enter  into  an  examination  of  every  part  of  this  ar- 
gument, because  we  differ  from  the  counsel  for  the  appellant 
in  the  construction,  which  he  attaches  to  the  statute  on 
which  he  relies.  It  was  an  established  principle  ol  the  com- 
mon law  that  no  man  could  be  convicted,  at  the  suit  of  the 
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^®|^«JJ^«'King,  of  a  Capital  offence,  unless  by  the  voice  ol  twenty-four 

l_of  hisequals  and  neighbors,  that  is  by  twelve  at  least  of  the 

Suie  Grand  Jury  in  the  first  place  assenting  to  the  accusation,  and 
d7  is  ^^^^^^^'^s  ''y  ^^^  whole  Petit  Jury  of  twelve  more  finding  him 
guilty  upon  bis  trial.  4  BK  Com.  306.  To  find  a  bill  it  was  re- 
quired that  twelve  at  least  of  the  Grand  Jury  should  agree 
thereto;  but  if  twelve  did  so  agree,  it  was  a  good  presentment 
though  the  rest  did  not  agree.  2  Hall's  P.  C.  161.  It  was 
necessary  that  the  Grand  Jury  should  consist  of  twelve 
at  least,  and  it  might  contain  any  greater  number  not  Ex- 
ceeding twenty  three.  There  must  be  twelve  at  least  be- 
cause the  concurrence  of  that  number  was  absolutely  neces- 
sary in  order  to  put  the  defendant  on  his  trial;  and  there 
ought  not  to  be  more  than  twenty  three,  because  otherwise 
there  might  be  an  equal  division,  or  two  full  Juries  might 
'differ  in  opinion.  ClyncarcPs  case^  Cro.  Eliz.  654.  King 
V  Inhabitants  of  Southampton^  2  Black  Rep.  718.  2  Burr 
1088.  I  Chit.  Crim.  Law  70^.  These  great  principles  of 
the  common  law  were  brought  over  to  this  country  by  our 
ancestors,  and,  with  an  extension  of  their  application  to  oth- 
er offences,  were  by  the  Constitution  made  a  part  of  our  fun- 
damental law,  and  cannot  be  violated  either  by  the  Judiciary 
.or  the  Legislature.  According  to  them,  therefore,  a 
bill  found  by  twelve  of  a  Grand  Jury  composed  of  any 
number  between  twelve  and  twenty  four,  (exclusively,)  is 
sufficient  to  put  any  man  on  trial  for  a  criminal  offence. 
We  do  not  doubt  but  that  it  is  competent  for  the  Legislature 
to  declare  that  although  a  bill  be  found  by  twelve  of  a  Grand 
Jury  the  accused  shall  not  be  put  upon  his  trial,  and  that  the 
bill  so  found  shall  not  be  deemed  an  indictment,  unless  the 
Grand  Jury  consisted  of  eighteen  Jurors.  Such  an  act  of 
legislation  would  not  infringe  any  of  the  rights  or  liberties 
secured  by  the  Constitution,  but  would  be  a  regulation  for 
the  enjoyment  of  them  under  the  Constitution.  The  ques- 
tion is,  has  the  Legislature  made  such  a  declaration  or  any 
enactment  tantamount  to  such  a  declaration? 

The  words  of  the  section  referred  to  are :  "  The  Judges  of 
the  Superior  Courts  and  the  Justices  of  the  County  Courts 
shall  direct  the  names  of  all  the  persons  returned  to  serve  as 
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Jurors  at  the  terms  of  their  respective  Courts,  to  be  written  December 

on  scrolls  of  paper,  which  shall  be  put  in  a  box  or  hat  and ^_ 

drawn  out  by  a  child  under  ten  years  of  age,  and  the  first  sute 
eighteen  drawn  shall  be  a  Grand  Jury  for  said  County,  and  -^  ^. 
the  residue  of  the  names  in  the  box  or  hat  shall  be  the  names 
of  those  who  are  to  serve  as  Petit  Jurors  for  said  Court." 
These  words,  it  is  obvious,  are  directory  to  the  Judges  and 
Justices  of  the  Courts  in  regard  to  the  manner  in  which  the 
Grand  and  Petit  Juries  shall  be  formed,  out  of  the  persons 
returned  generally  as  Jurors  on  the  original  venire.  First, 
a  sufficient  number,  eighteen,  shall  be  drawn  by  lot  out  of 
the  whole  number  returned,  for  the  Grand  Jury,  and  those 
not  so  drawn  shall  serve  as  Petit  Jurors. 

It  does  not  in  terms  declare  that  a  Grand  Jury  constituted 
of  less  than  eighteen  shall  be  insufficient  to  find  a  Bill.  It 
does  not  purport,  otherwise  than  necessarily  results  from  the 
directions  so  given,  to  add  to,  or  in  any  way  modify  the  ope- 
ration of  the  ancient  ruh  in  regard  to  the  necessary  number 
of  a  Grand  Jury.  And  it  cannot  be  believed  that  if  any  ad- 
dition to  or  modification  of  the  exercise  of  this  so  important 
rale  were  intended,  but  that  it  would  have  been  distinctly  and 
unequivocally  announced.  It  simply  gives  the  directions, 
but  is  silent  as  to  the  effect  which  may  result  from  inattention 
to  a  non-observance  of  them  in  any  particular. 

It  cannot  be  pretended  that  the  rule  is  not  yet  in  full  force 
that  a  bill  may  be  found  on  the  presentment  of  twelve  only 
of  a  Grand  Jury.  Now  it  would  seem  a  singular  anomaly 
that  the  concurrence  of  twelve  out  of  eighteen  is  sufficient  to 
prefer  an  accusation,  but  that  twelve  out  of  fifteen  is  un- 
deserving of  notice. 

There  are  other  directions  in  this  Statute,  in  relation  to  the 
constitution  of  Grand  Juries,  quite  as  explicit  as  those  con- 
tained in  the  74th  section.  Among  these  is  to  be  found  the 
express  direction  in  the  27th  section,  that  the  original  venire, 
out  of  which  the  Grand  Jurors  shall  be  elected,  shall  consist 
of  not  more  than  thirty-six  nor  less  than  thirty  persons. 
What  would  be  the  effect  of  a  disregard  of  this  direction? 
Would  a  Grand  Jury  elected  out  of  a  venire  containing  a 
greater  or  less  number  than  is  herein  directed  be  so  incompe^ 
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I/ecember  teiit  to  find  an  accusation  that  a  bill  by  them  presented  must 

|_ be  regarded  as  a  nullity?    Upon  this  question  we  are  not 

State  left  to  our  own  unaided  reasoning,  but  have  the  safe  guidance 
^  ^.  of  authority.  This  question  occurred  in  McEntyre^s  case, 
2  Law  Rep.  287.  At  that  time  the  provision  of  the  law  was 
that  the  original  venire  should  consist  of  thirty  persons.  He 
was  convicted  of  a  capital  offence,  and  it  was  moved  in  ar- 
rest, for  that  it  appeared  that  the  original  venire^  out  of  which 
was  drawn  the  Grand  Jury  who  had  found  the  bill,  consis- 
ted of  forty  Jurors.  It  was  unanimously  decided  by  the  then 
Supreme  Court  that,  although  the  directions  of  the  law  had 
been  disregarded  in  making  out  the  original  venire^  it  did  not 
follow  that  the  indictment  would  not  uphold  the  conviction 
—that  it  was  competent  for  the  party  indicted,  upon  his  ar- 
raignment, to  object  to  the  irregularity"as  to  the  constitution 
of  the  Grand  Jury — ^but  that  if  he  did  not  then  object  thereto, 
he  should  not  afterwards  be  received  to  make  this  objection. 
The  directions  contained  in  the  34th  section  of  the  Revised 
Statutes  were  not  then  enacted  for  the  first  time.  They  are 
to  be  found,  so  tar  as  respects  the  constitution  of  Juries,  in 
the  Superior  Courts,  in  the  11th  section  of  the  Act  of  1779, 
c.  157,  and  have  ever  since,  so  far  at  least  been  in  full  force. 
No  direct  determination  has  been  made  on  the  precise  point 
before  us.  An  intimation  of  opinion  is  found  in  Nixon  Cur- 
riers case,  that  a  bill  is  sufficiently  formed  to  support  a  con- 
viction and  warrant  a  judgment,  if  the  Grand  Jury  consisted 
of  twelve  Jurors.  In  that  case,  which  has  not  been  reported, 
but  which  was  determined  in  1824,  an  objection  was  taken 
to  the  transcript  of  the  record  sent  up  to  this  Court,  as  insuf- 
ficient, because  it  did  not  show  by  whom  the  bill  of  indictment 
had  been  found,  and  thereupon  a  cettiorari  was  awarded,  to 
bring  up  a  full  record.  In  delivering  the  opinion  of  the  Court, 
Judge  Hall  observed :  "  It  is  not  sufficient  that  a  Petit  Jury 
should  find  him  guilty,  but  it  is  indispensable  that  the  Grand 
Jury  should  find  the  bill  of  indictment  against  him.  Sup- 
pose when  the  record  is  looked  into  it  appears  that  a  less 
number  of  persons  ^Aaw  twelve  composed  the  Grand  Jury, 
thai  might  probably  be  alleged  as  a  good  reason  why  judg- 
ment should  not  be  pronounced."    In  Se^borrC$  case,  4  Dev. 
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307,  it  was  remarked  by  one  of  the  members  of  this  Court,  December 
(Oh.  Jus.  RuFPiN,)  "  We  require  the  record  to  show  that  the    ^^^^* 
inquisition  was  taken  by  a  Grand  Jury,  perhaps  that  it  was  a    sute 
Grand  Jury  of  eighteen  f  but  it  is  manifest  that  this  sugges-       ▼. 
lion  was  made  out  of  abundant  caution,  and  we  know  that    ^*^"* 
it  was  thrown  out  in  deference  to  a  doubt  thereupon,  which 
was  supposed  to  have  been  expressed  by  a  late  highly  respec- 
ted Judge.    Both  of  the  menibers  of  the  Court,  who  deli- 
vered opinions  in  SeahorrCs  case,  expressed  their  approba- 
tion of  the  decision  in  McEniyrtfs  case,  and  both  held  that 
the  statutory  enactments  with  respect  to  tlie  organization  of 
Grand  Juries  are  directory  merely,  and  that  there  is  nothing 
in  the  Statute  which  declares  or  imports  that  the  proceedings 
shall  be  null  if  these  directions  be  not  observed. 

It  is  our  unanimous  opinion  that  the  accused  may,  before 
pleading  to  the  felony,  object  to  any  irregularity  in  the  con- 
stitution of  the  Grand  Jury,  if  he  deem  such  irregularity  in- 
jurious to  him ;  but  that,  after  pleading  to  the  felony,  he  can- 
not object  to  the  indictment  as  not  found,  if  it  appear  to 
have  been  found  by  a  Grand  Jury  constituted  of  twelve  or 
any  greater  number  of  Jurors,  not  exceeding  tweoity-three,  as 
is  required  at.  the  Common  Law. 

This  opinion  is  to  be  certified  to  the  Superior  Court  of 
Macon,  with  directions  to  proceed  to  judgment  and  sentence 
against  the  appellant,  agreeably  thereto  and  the  laws  of  the 
State. 

Per  Curiam.  Ordered  accordingly^ 


20 
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JONATHAN  H.  JACOCKS,  Administrator  of  SARAH  WEEKS, 
Deceased,  v«.  BENJAMIN  MULLEN  and  others. 

^  j^™^*'A  by  Will  devised  as  follows:  "1  give  to  my  son  William  certain  ne- 
'  groes,  (naming  them,)  to  him,  his  heirs  and  assigns  for  ever;  but  in 
ease  he  should  not  arrive  at  the  age  of  twenty-one  years,  or  marry, 
my  desire  is  that  my  danghter  Sarah  have  the  aforesaid  negroes.'' 
Sarah  married  and  died  in  the  lifetime  of  William.  Then  William 
died  unmariied  and  under  age.  JTe/cT,  tfrat  the  contingent  interest  thus 
bequeathed  to  Sarah  in  these  negroe^rwas  transmissible  to  her  repre- 
sentatives, and  on  the  death  of  William,  under  age  and  unmarried,  be- 
came a  vested,  absolute  interest  in  her  administrator. 
And  this  construction  is  not  affected  by  the  eirtamstance  thai  in*  another 
daose  the  testator  gives  olher  negioes  to  Sarah,  with  a  like  contingent 
limitation  to  Wijliamr  ia  the  event  of  Sarah'»  dying  unmarried  and 
under  age- 
When  an*  interlocutory  decree  below  is  appealed  from,  it  is  the  duty  of 
the  Cbuft  below  to  state  specifically  in  the  case  transmitted  to  the  Su- 
j^reme  €*e«vt  the  qaei»tion  or  matter,  from  »  deoiiiioQ  en  which  the  ap- 
fealistalfaeB, 

TIlis  was  an  appeal  from  an  interlocutory  decree  of  the 
Superior  Court  of  Law  of  PerquimoDs  County,  at  Fall  Term, 
1841,  his  Honor  Judge  Battle  presiding.  The  pleadings 
and  decree  sire  set  forth  in  the  opinion  delivered  in  this 
Court. 

IredeU  for  the  plaintiff. 
Badger  for  the  defendant. 

Gaston,  .1.  The  plaintiff  filed  his  petition  in  the  Supe- 
riof  Court  of  Perquimons,  in  the  April  Term,  1841,  of  said 
Courr,r  against  Benjamin  Mullen  and  Harriet  his  wife,  and 
Thomas  Wilson.  The  petitioner  sets  forth  that  Greenbury 
MuUeHi  deceased,  formerly  of  Bertie  County,  left  a  last  Will 
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and  Testament  duly  executed,  of  which  he  appointed  his  December 
wife  Harriet  executrix,  and  William  L.  Gray  and  Turner  ' 

Watson  executors ;  that  after  his  death  the  widow  proved  Jaoooks 
the  Will,  and  Gray  and  Watson  renounced  the  executorship;        ^ 
that  by  the  said  will  the  testator  bequeathed  as  follows :  "  I 
give  to  my  son  William  certain  negroes,  (naming  them,)  to 
him,  his  heirs  and  assigns,  for  ever ;  but  in  case  he  should 
not  arrive  to  the  age  of  tweuty-one  years,  or  marry,  my  de- 
sire is  that  my  daughter  Sarah  Mullen  have  the  aforesaid 
negroes,"  as  by  the  will,  which  is  referred  to  as  part  of  the  pe- 
tition, more  fully  appears;  that  Sarah  MuUen  intermarried 
with  Noah  Weeks,  and  died  intestate  in  the  lifetime  of  her 
brother  William ;  that  no  administration  was  had  upon  her 
estate  until  the  year  1839,  when  the  plaintiff  was  dulyap- 
pointed  her  administrator ;  that  the  said  William  has  died 
since  the  said  Sarah  under  the  age  of  tw^ity  one  years  and 
unmarried,  whereby  the  petitioner  ibecame  entitled,  as  the 
administrator  of  the  said  Sarah,  to  the  said  slaves ;  that  Har- 
riet Mullen,  the  executrix  of  the  testator,  has  intermarried 
with  Benjamin  Mullen,  who,  as  the  husband  of  the  execu- 
trix, took  the  slaves  iota  his  possession,  sold  some  of  them 
and  received  large  profits  from  their  hire.    The  petitioner 
further  alleges,  that  Thomas  Wilson,  having  intermarried 
with  one  Elizabeth  Mullen,  and  claiming  that  his  wife  was 
one  of  the  next  of  kin  of  the  said  William,  instituted  a  suit 
against  Benjamin  Mullen  and  wife,  and  recovered  a  part  of 
the  said  negroes ;  that  the  petitioner  has  frequently  applied 
to,  the  said  Wilson  to  pay  over  unto  Mm  what  the  said  Wil- 
son recovered  in  said  suit,  and  to  the  said  Benjamin  to  deli- 
ver over  to  him  the  negroes  and  account  with  him  for  their 
hire,  and  that  both  the  said  Benjamin  and  Thomas  have  re- 
fused to  comply  with  these  requests,  denying  his  right  to  any 
part  of  the  negroes  so  bequeathed.     The  prayer  of  the  peti- 
tioner is  that  Mullen  and  wife  may  be  decreed  to  pay  over 
what  is  due  to  the  petitioner,  and  to  deliver  up  the^aid  m- 
groes  and  their  issue,  and  the  said  Thomas  to  pay  the  amount 
recovered  by  him  as  aforesaid  ;  and  for  such  other  and  fur- 
ther relief  as  the  petitioner  may  be  entitled  to.     The  defen- 
dants Mullen  and  wife  filed  their  answer  at  the  succeeding 
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becetober  Term.    This  answer,  admitting  all  the  material  facts  alleged 

^  in  the  petition,  states  that  the  testator  died  in  1811 ;  that  Sa- 

Jacocks  rah  his  daughter  intermarried  with  Noah  Weeks  in  1818  or 
M  He  1819,  and  died  intestate  and  without  issue  in  1821 ;  that 
William  her  brother  died  in  1823,  unmarried  and  under  the 
age  of  twenty-one  years ;  that  the  defendants,  Benjamin  and 
Harriet,  intermarried  in  December,  1813 ;  that  the  said  Ben- 
jamin, in  right  of  his  wife  as  executrix,  took  possession  of 
these  negroes  as  part  of  the  estate  of  her  testator ;  and  that 
upon  the  death  of  the  said  William  he  kept  the  negroes, 
claiming  them  in  right  of  his  wife  as  the  sole  next  of  kin  to 
the  said  William,  until  the  year  1838,  when  a  claim  was  set 
up  to  a  share  thereof  by  Thomas  Wilson  and  his  wife  Eliz- 
abeth, who  was  the  half  sister  of  the  said  William,  on  the 
side  of  the  mother  of  the  said  William.  The  answer  states 
that  in  the  year  1835,  the  defendant,  Benjamin,  sold  one  of 
the  said  negroes,  Aaron,  because  of  his  misconduct,  for  the 
sum  of  $375 ;  that  in  the  year  1839,  at  the  suit  of  the  said 
Wilson  and  wife,  a  decree  was  made  for  the  sale  of  certain 
others  of  the  slaves  ;  that  they  were  sold  accordingly  for  the 
sum  of  $1302.  These  defendants  insist  that  the  petitioner 
is  not  entitled,  under  the  will  of  Greenbury  Mullen,  to  the 
slaves  or  their  price  ;  and,  if  he  be,  insist  upon  the  lapse  of 
time  as  a  bar  to  that  claim.  The  other  defendant,  Wilson, 
also  put  in  his  answer,  in  which  he  says  only  "  that  he  and 
his  wife  recovered,  by  a  decree  of  this  Court,  a  part  of  the 
proceeds  of  the  property  mentioned  in  said  petition,  and  in^ 
sists  that  he  is  not  liable  therefor,  or  any  part  thereof,  to  the 
petitioner."  Upon  the  filing  of  these  answers  a  decree  was 
made,  whereby  it  was  declared  "  that  the  petitioner  was  en- 
titled under  the  will  of  Greenbury  Mullen,  and  upon  the 
death  of  William  Mullen,  to  the  slaves  bequeathed  unto  the 
said  William,  and  to  their  increase,  and  to  the  hires  thereof 
from  the  death  of  the  said  William,  or  to  the  value  of  such 
of  them  as  have  been  sold,  if  in  truth  any  were  sold,  and  the 
interest  thereon,  and  the  hire  of  the  said  slaves  until  they  were 
sold  ;  and  that  the  said  petitioner  recover  of  the  said  Benja^ 
min  Mullen  the  said  slaves,  with  the  hires  and  profits,  or  if 
they  have  been  sold,  their  value  with  interest,  and  the  hires 
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and  profits  up  to  the  time  of  the  sale."    And  the  decree  di-  December 

rected  "  a  reference  to  the  clerk  to  take  an  account  of  the 1_ 

value  of  the  slaves  that  have  been  sold,  with  interest  thereon,  Jaoock* 
and  their  hires  up  to  the  time  of  the  sales."    From  this  de-  ^  J, 
cree  the  defendant,  Benjamin  Mullen^  prayed  an  appeal  to 
this  Ck>urt,  which  was  granted  by  the  Judge  of  the  Superior 
Court. 

This  is  an  appeal  by  one  of  the  defendants  only,  and  from 
an  interlocutory  decree.  The  law  directs,  that  when  the 
Superior  Court,  in  the  exercise  of  its  discretion,  shall  permit 
an  appeal  from  an  interlocutory  judgment  or  decree,  the  re- 
cord of  the  case  shall  remain  below,  so  that  all  necessary  or- 
ders may  be  there  made  for  preparing  the  cause  for  a  final 
trial  or  hearing,  and  that  the  Court,  allowing  the  appeal,  shall 
direct  so  much  only  of  their  proceedings  in  the  cause  to  be 
certified  to  this  Court,  as  shall  be  necessary  to  present  the 
question  or  matter  arising  upon  the  appeal  fully  to  our  con- 
sideration. From  inattention  to  these  provisions  of  the  law 
inconveniences  have  been  repeatedly  experienced, and  we  feel 
it  a  duty  to  call  the  notice  of  the  Circuit  Judges  and  of  the  pro- 
fession to  them.  When  a  transcript  is  sent  up  of  all  the  pro- 
ceedings in  the  cause,  without  a  statement  of  the  question  or 
matter,  on  which  our  judgment  is  invoked,  we  are  not  only 
put  to  much  unnecessary  trouble  to  find  out  what  is  the  mat- 
ter submitted  to  our  consideration,  but  are  often  in  danger  of 
adjudging  upon  some  technical  defects,  inaccuracies  and  im« 
perfections  appearing  in  the  transcript,  to  the  surprise  of  one 
or  other  of  the  parties  and  to  the  hindrance  rather  than  the 
advancement  of  justice.  We  have  not  hitherto  deemed  our* 
selves  jusiifiedin^-rdusing  to  take  jurisdiction  of  appeals  from 
interlocutory  judgments  and  decrees,  because  the  matter  of 
appeal  is  not  specifically  stated,  but  it  must  not  excite  sur- 
prise, if  after  this  notice,  we  should  find  ourselves  compelled 
to  adopt  this  course. 

In  the  present  case  we  have  examined  the  matters  alleged 
in  the  answer  of  the  appellant,  upon  which  answer  the  inter- 
locutory decree  is  founded,  to  ascertain  whether  they  be  suf- 
ficien  t  to  warrant  that  decree.  It  they  be,  then  we  cannot  say 
that  there  is  error  in  it. 
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December     The  first  question  presented  for  consideration,  is,  as  to  the 

1_  construction  of  the  will  of  Greenbury  Mullen.  It  is  admitted 

Jacocks  by  the  counsel  for  the  appellant  that,  taking  the  clause  under 
Mnilen    ^^^^^  ^^^  petitioner  claims  per  se^  it  contains  a  bequest  of 
the  negroes  to  William,  with  a  bequest  over  in  case  he  should 
die  unmarried  and  under  age,  to  his  sister  Sarah;  that  this 
ulterior  executory  bequest  was  good  in  law;  that  the  inter- 
est therein  was  transmissible  upon  her  death  to  her  per- 
sonal representatives;  and  that  this  interest  was  so  transmitted 
notwithstanding  she  died  before  the  event  happened  upon 
which  the  ulterior  bequest  was  to  take  effect  in  enjoyment. 
Biit  he  submits  that  ihis  clause  of  the  will  is  to  be  consider- 
ed in  connection  with  the  one  immediately  proceeding  it, 
whereby  the  testator  disposes  of  other  negroes  in  the  follow- 
ing words,  ^<I  give  ray  daughter  Sarah  the  following  negroeSy 
(naming  them.)  to  her,  her  heirs  and  assigns  forever,  but  in 
case  she  should  not  arrive  to  the  age  of  twenty  one  years  or 
marry,  at  her  death  my  will  and  desire  is  that  my  son  WiU 
liam  shall  have  the  aforesaid  negroes."    The  consequence  of 
a  literal  construction  of  both  these  clauses  would  be,  that,  if 
both  Sarah  and  William  had  died  under  age  and  unmarried^ 
the  negroes  bequeathed  in  the  first  instance  to  her  would  go 
over  to  his  representatives  and  those  bequeathed  primarily  to 
him  would  become  the  property  of  her  representatives.    He 
contends  that  so  absurd  a  result  could  not  have  been  design- 
ed by  the  testator,  and  submits  whether,  to  carry  his  inten- 
tion into  effect,  we  may  not  in  such  case  understand  that  the 
ulterior  limitation  was  to  have  effect  only  in  the  event  of  the 
ulterior  legatee  being  alive  at  the  time  of  the  contingency. 
It  is  very  probable  that  the  testator  did  not  intend  the  singu- 
lar result,  which  would  in  the  supposed  event  have  followed 
from  the  dispositions  he  has  made.     Perhaps  he  was  igno- 
rant of  what  would  be  the  construction  of  law  upon  these 
dispositions,  or,  what  is  yet  more  likely,  he  did  not  extend 
his  views  so  frr  as  to  contemplate  or  provide  for  the  event  of 
both  of  his  children  dying  unmarried  and  without  issue. 
However   all  this  may  be,    we  cannot  interpolate    into 
either  of  the  clauses  a  further  contingency  than  he  [has 
expressed  or  intimated,  and  it  is  the  law  which  pronount:es 
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that  an  executory  bequest,  limited  on  the  contingency  de-  December 
dared,  is  transmissible  in  a  course  of  succession.  1_ 

The  next  question  presented,  is  whether  the  petitioner  is  JacockB 
barred  by  the  lapse  of  time.    Upon  this  no  doubt  can  be  en-  |^  Jj^^j 
tertained.      Sarah  died  before  her  brother,  and  until  an  ad- 
ministration granted  upon  her  estate  there  was  no  one  to  be 
barred,  aud  he  brought  this  petition  within  two  years  after 
obtaining  administration. 

The  remaining  question,  if  what  is  stated  in  regard  there- 
to be  intended  as  a  defence  against  the  claim  of  the  petitioner, 
is,  that  in  the  year  1839,  Wilson  &  Wife,  upon  a  claim  that 
she  was  entitled,  as  one  of  the  next  of  kin  of  William  Mullen 
to  a  part  of  these  negroes,  brought  a  suit  against  the  defend- 
ant Benjamin  &  Wife;  and  therein  a  decree  was  rendered  for 
a  sale  of  some  of  them,  and  they  were  sold  accordingly.  This 
furnishes  no  objection  to  the  decreee  appealed  from.  The 
petitioner  was  no  party  to  that  suit  and  of  course  is  not  pre- 
cluded by  the  adjudication  therein  from  setting  up  his  claim 
to  the  negroes  as  belonging  to  him  under  the  executory  be- 
quest. The  decree  now  appealed  from  does  not  invalidate 
this  sale,  but  declares  the  plaintiff  entitled  to  the  proceeds, 
and  the  defendant  Benjamin  is  not  aggrieved  by  this  decree, 
because  it  does  not  appear  that  any  part  of  the  proceeds  of 
this  sale  has  been  paid  over  to  Wilson  &  Wife. 

An  objection  has  been  here  taken  to  the  form  of  the  decree, 
because  it  is  rendered  against  the  appellant  for  the  proceeds 
of  these  sales,  whereas,  Wilson  being  made  a  party  defend- 
ant to  this  c^use  and  having  these  proceeds  in  his  hands^  the 
decree  for  4hat  amount  ought  to  have  been  made  against  him 
primarily.  We  should  h^e  felt  much  difficulty  in  enter- 
taining this  objection,  haci  it  apparently  been  well  founded, 
because  it  is  rather  a  matter  of  controversy  between  the  de- 
iendants,  and  Wilson  is  not  a  party  to  the  appeal.  But  the 
objection  is  not  warranted  in  point  of  fact  by  the  allegations  . 
of  the  defendant  Mullen.  He  does  not  state  that  any  of  these 
proceeds  have  gone  into  Wilson's  hands,  nor  is  it  warranted 
by  any  admission  in  the  answer  of  Wilson.  He  simply  de- 
nies the  right  of  the  petitioner  to  any  part  of  the  proceeds  of 
the  property,  which  he  and  his  wife  recovered  by  a  decree 
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December  in  their  suit  against  the  other  defendants,  but  does  not  ad- 
1841.     p^i^^  ^jjj^j  ^jj^j  l^^g  l^^jj  ^jjyg  recovered  by  that  decree  has 

come  into  his  hands  or  been  paid  over  to  him« 

It  must  be  certified  to  the  Court  below  that  we  see  no  er- 
ror in  the  interlocutory  decree,  and  there  must  be  judgment 
against  the  appellant  and  his  sureties  for  the  costs  of  this 
Court. 

Peb  Curiami  Ordered  and  adjudged  accordingly. 


William  w.  piEftcY  w.  ciide&n  p.  Moftiils. 

When  a  road  has  been  laid  off  by  order  of  a  Coanty  Coart  upon  (he  re* 
port  of  a  Jury,  confirmed  by  the  Court,  and  an  appeal  is  taken  to  the 
Saperior  Goart,  it  is  too  late  to  take  exceptioDS  to  the  Jury.  The  ob- 
jection should  have  been  made  in  the  Court  below,  upon  the  return  of 
the  Jury,  bjr  a  motion  to  quash  the  proceedings  of  the  Jury. 

Upon  an  appeal  from  the  final  Judgment  of  the  County  Court  on  the  me- 
rits of  the  case,  the  Superior  Court  can  only  determine  on  the  merits. 

This  is  an  appeal  frona  the  judgment  of  the  Superior  Court 
of  Cheroifee  County,  his  Honor  Judge  Manly  presiding. 
The  plaintiflf  and  others  had  petitioned  the  County  Court  of 
Cherokee  to  have  a  public  roadiaid  out.  Notice  was  given 
as  required  by  the  Act  of  Ajssembly.  The  defendant  and 
others  appeared  and  opposed  the  prayer  of  the  petition.  The 
Court  ordered  a  Jury,  who  made  a  report  which  was  con- 
firmed by  the  Court  and  the  road  directed  to  be  laid  off.  The 
defendant  appealed  to  the  Superior  Court,  and  there  objected 
to  the  legality  of  the  proceedings,  and  contended  that  they 
were  void,  because,  1st,  Two  of  the  Jury  were  not  freehoid- 
ers,  (and  in  support  of  this  exception  proof  was  made);  and 
2dly,  Because  one  of  the  petitioners  was  on  the  Jury,  which 
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surveyed  and  laid  off  the  road.      These  objections  were  o-  Deeemlrar 

verruled.     The  defendant's  counsel  then  offered  to  prove  by 

one  of  the  Jury  that  he  himself  did  not  assent  to  the  report,    Pierej 

but  this  was  also  not  allowed.     The  Court  then  heard  the    ^  ^ . 

case  on  its  merits  upon  oral  testimony  and  gave  judgment 

for  the  petitioners,  and  ordered  their  judgment  to  be  certi- 

fied  to  the  County  Court.    From  this  judgment  the  defen* 

dant  appealed. 

Boyden  for  the  plaintiff! 
Francis  for  the  defendant. 

Gaston,  J.  The  same  points  have  been  made  before  us 
as  were  raised  in  the  Superior  Court.  In  our  opinion  the 
exceptions  urged  against  the  regularity  of  the  proceedings  be- 
fore the  Jury  and  of  the  Jury,  ought  to  have  been  taken  in  the 
County  Court,  when  the  report  was  returned,  by  a  motion  to 
quash  the  proceedings.  This  does  not  appear  to  have  been 
done,  and  after  an  appeal  from  the  final  judgment  of  that 
Court  upon  the  merits  of  the  dispute,  the  cause  was  to  be 
heard  and  determined  in  the  Superior  Court  upon  the  mer- 
its. This  was  done  there,  and  we  are  bound  to  presume  wo* 
ngbtfully  done; 

We  see  no  sufficient  cause  to  reverse  the  judgment  of  the 
Superior  Court,  and  the  appellant  must  pay^the  costs  of  this 
appeal. 

Per  Curiam,  Judgment  accordingly. 


21 
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THOMAS  H.  MASSEY  vt.  MARY  BELISLE. 

In  a  written  contract  the  terms  are  fixed,  and*  the  meaning  of  those  terms 
^Tsil^"     18  a  question  of  law. 
^____^^_  So  also  in  a  parol  contract  where  the  terms  aie  precise  and  explicit* 

But  i»  AT  parol  contract,  if  the  parties  dispute  about  the  terms  of  the  a-* 
greement,  and  these  are  obscure  or  destitute  of  precision  or  to  be  infer- 
red from  the  conduct  of  the  parties,  the  ascertainment  of  these  terms  is 
in  the  first  place  necessary,  and  this  is  clearly  a  question  of  fact. 
Erery  deed  of  conveyance  of  land  roust  set  forth  a  subject  matter,  either 
certain  in  itself  or  capable  of  being  reduced  to  a  certainty  by  a  refer- 
erence  to  something  extrinsic  to  which  the  deed  refers. 
It  is  a  settled  rule  of  construction  in  this  State  that  when  **  stakes  **  are. 
mentioned  in  a  deed  simply,  or  with  no  other  added  description  than 
that  of  course  and  distance,  they  are  intended'  by  the  parties  and  so 
understood  to  designate  imaginary  points. 
Where  the  question  on  trial  was  as  to  the  boundary  of  a  town  lot,  and 
the  deed  under  which  one  of  the  parties  claimed  contained  two  de- 
scriptions, one  saying  it  *'  adjoined  "  a  certain  other  lot,  and  another 
giving  a  different  description,  the  Court  did  not  err  in  leaving  it  to  the 
Jury  to  decide  which  description  they  thought  was  intended  by  the  par- 
ties to  the  deed— whether  the  parties  in  using  the  word  **  adjoining,^'' 
«  might  not  have  meant  *^  near  "  as  the  word  is  sometimes  used  in  com- 

mon parlance. 

This  was  an  appeal  from  the  judgment  of  the  Superior 
Cotirt  of  Law  of  Cumberland  County  at  Fall  Term,  1841, 
his  Honor  Judge  Pearson  presiding.  The  suit  was  an  ac- 
tion of  assumpsit  for  twelve  dolfers,  and  commenced  by  war- 
rant before  a  magistrate.  The  plaintiff  proved  on  the  trial, 
that  in  January,  1834,  he  employed  one  Black,  a  surveyor,  to 
run  out  his  lot  in  the  town  of  Fayette vilie;  that  according  to 
Black's  survey,  a  small  house,  which  the  defendant  had  erect- 
ed since  the  very  destructive  fire  in  1831,  which  consumed 
all  the  houses  in  that  part  of  the  town,  was  about  two  feet  on 
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the  plaintiff's  side  of  the  line;  that  the  derendant  was  inform- l>««ember 

ed  of  this  fact  and  promised  to  pay  the  plaintiff  four  dollars ^^ 

per  annam  until  she  should  move  the  house;  that  at  the  eK-  Maguey 
piration  of  the  first  year,  the  plaintiff  demanded  thefourdol-  -  .T  . 
lars;  that  the  defendant  objected  to  paying  it,  saying,  that 
she  had  since  become  satisfied  that  the  house  was  not  on  the 
lot  of  the  plaintiff  and  it  was  hard  to  pay  rent  for  her  own 
land;  that  the  plaintiff  said  she  might  as  well  pay  the  mon- 
ey, and,  if  it  turned  out  that  the  house  was  not  on  his  lot,  he 
would  refund  the  money;  that  the  defendant  paid  the  four 
dollars;  that  afterwards  the  plaintiff  and  defendant  agreed  to 
have  the  lines  run  and  established  by  two  surveyors;  that 
they,  however,  did  not  agree  upon  the  line;  that  at  the  ex- 
piration of  the  four  years,  the  plaintiff  demanded  twelve  dol- 
lars, according  to  their  understanding,  the  house  not  having 
been  removed ;  and  that  tho  defendant  refused  to  pay  it. 

The  defendant's  counsel  insisted  that  the  promise  to  pay 
was  upon  condition  that  the  house  wa«  in  part  upon  the 
plaintiff's  lot,  and  contended  that  the  plaintiff  must  prove 
that  fact;  and  in  the  second  place,  that,  if  the  promise  was 
not  upon  an  express  condition,  at  all  events  it  was  in  con- 
sideration of  the  fdct  that  the  defendant's  house  in  part  stood 
upon  the  plaintiffs  lot,  and  offered  to  shew  that  the  conside- 
ration had  entirely  failed,  because  in  fact  the  house  did  not 
touch  the  plaintiff's  lot.  The  plaintiff's  counsel  insisted,  that 
whether  the  house  was  or  was  not  on  the  plaintiff's  lot  was 
immaterial,  for  that  the  promise  was  made  in  consideration 
of  forbearance  to  sue,  or  by  way  of  compromisinor  a  doubt- 
ful cliim  and  therefore  binding.  The  Court  intimated 
the  opinion,  that  it  was  to  be  settled  by  the  Jury,  whether  the 
promise  was  upon  condition  and  what  was  the  consideration 
of  the  promise;  and  said,  that  if  the  Jury  were  of  opinion, 
that  the  four  dollars  per  annum  for  the  last  three  years  was 
only  to  be  paid  upon  condition  that  the  house  stood  in  part 
upon  the  plaintiff's  lot,  the  plaintiff  must  prove  that  fact;  if 
the  promise  was  in  consideration  that  the  house  stood  in 
part  upon  the  plaintiff's  lot,  the  defendant  might  shew  an 
entire  failure  of  the  consideration  by  proving  that  the  house 
did  not  touch  the  plaintiff's  lot.  and  the  promise  would  not 
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December  in  that  event  be  binding:  but  if  the  consideration  was  for- 
^^^'    bearing  to  sue  or  by  way  of  compromise,  then  it  would  make 

Maeeey  HO  difference  how  the  line  was. 

7  Evidence  was  then  offered  on  both  sides  as  to  the  tide. 

••  The  plaintiff  contended  that  his  lot  was  located  as  represent- 
ed by  A.  B.  C.  D.  in  the  plat,  and  read  in  evidence  a  deed  (o 
himself  from  John  G.  Coster,  together  with  regular  convey- 
ances to  Coster.  This  deed  described  the  land  it  conveyed, 
as  follows:  '^all  that  tract  or  parcel  of  land,  situate,  ice.  in 
JheTownof  Fayetteville,  County  of  Cumberland  and  State  of 
North  Carolina,  beginning  at  a  stake  on  William  Gillespie's 
line,  running  thence  South  15?  West  94  feet  four  inches  to 
.  a  stake  on  Hay  Street,  thence  on  said  Street  North  70^  West 
ithirty  feet  to  a  stake,  thence  North  15"^  East  74  leet  six  inch- 
es to  a  stake  iii  said  Gillespies  line,  thence  with  said  line  to 
the  beginning,  being  the  same  lot  conveyed  by  William  F. 
Strange,  Clerk  &nd  Master  in  Equity  for  said  County  to  said 
Coster  by  deed  registered  in  said  County  book  M.  No.  2.  page 
644."  The  defendant  ro^d  in  evidence  a  deed  to  one  Patillo, 
under  which  she  claimed.  The  description  of  the  land  con- 
veyed by  this  deed  is  0S  follows;  >^  certain  lot  or  parcel  of 
land  in  the  Town  of  Fayetteville  adjoining  William  Riley's 
lot  on  the  North  side  of  Hay  Street,  beginning  at  a  3take 
called  Newbery's,  Gillespie's  or  Simpson's  corner,  running 
then  South,  15*^  West  104^  feet  more  or  less  to  the  plat  of 
the  Street,  thence  along  the  Street  So.  70"^,  East  24  feet, 
thence  North  15^  East  Wii  feet,  thence  North  79^  West 
24  feet,  it  being  a  square  lot  of  land  24  feet  in  front  and  104i 
back.  The  defendant  claimed  that  her  lot  was  located  as 
represented  by  1,  2,  3,  4,  and  that  the  proper  location  of  the 
plaintiff's  lol  was  represented  by  6,  7,  8,  5.  To  locate  his 
lot,  the  plaintiff  read  in  evidence  a  deed  to  one  Gordon  for 
jone  acre,  which  he  contended  was  represented  by  A.  or  E. 
H.  I.  K.,  and  proved  that  his  lot  and  the  Morrison  lot  were 
•  taken  off  of  the  Gordon  lot,  being  the  part  North  of  Hay 
Street.  The  plaintiff  also  offered  evidence  to  shew  that,  by 
general  reputation,  a  stone  at  E.,  was  the  comer  of  the  Gor- 
don acre,  and  that  E.  K.  was  the  Simpson  line  mentioned  in 
the  deeds.    The  plaintiff  also  proved  that  for  many  years  be^ 
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foie  the  fire,  a  fence  dividing  hid  premises  from  the  Mdrrison  December 

premises  run  along  the  line  0.  D.,  some  of  the  posts  were 1_ 

still  standing.  He  also  proved  that  the  comer  of  his  honse  MMtey 
stood  at  C.  before  the  fire  and  extended  to  7;  and  contended  »^{^^ 
that  Z.  C.  F.  represented  Monison's  lot,  and  E.  B.  C.  F.  or 
A.  B»  C.  D.  represented  his  lot,  and  so  filled  up  that  comer 
of  the  Gordon  acre.  The  defendant's  hoase  extended  about 
tjiro  feet  West  of  the  line  E.  B.,  but  did  not  reach  the  line 
1  2.  The  defendant  contended  that  1, 9, 10,  7,  represented 
the  Gordon  acre;  and  ofiered  evidence  to  shew,  that  by  gen- 
eral reputation,  a  stone  at  1  was  the  comer  of  his  lot,  and 
that  1,«9,  was  the  Simpson  line,  mentioned  in  the  deeds'. 
The  defendant  also  offered  evidence  to  shew,  that  by  gene- 
ral reputation,  the  South  East  corner  of  her  lot  was  at  3, 
where  Old  Street  lefl  Hay  Stieet.  It  appeared  by  the  sur- 
vey, that  if  Z.  was  the  intersection  of  Hay  Street  and  the 
Simpson  line,  or  the  line  of  the  Gordon  acre,  which  corres« 
ponded,  then  Z.  8,  5,  would  fill  the  cousres  and  distances  of 
the  Morrison  lot,  8,  5,  7,  6,  would  till  the  courses  and  dis^ 
tances  of  the  plaintiff's  lot,  Z,  8,  would  be  the  front  on  Hay 
Street,  called  for  by  Morrison,  and  8,  7,  the  front  called  for 
by  the  plaintiff,  and  2,  3,  the  front  called  for  by  the  defend- 
ant's deed,  B.  C.  was  also  the  front  on  Hay  Street  called  for 
by  the  plaintiff's  deed.  The  defendant  also  proved  that  for 
26  years  before  the  fire,  there  was  an  alley  about  four  feet 
wide  at  2,  7,  reaching  back  to  P.  and  a  fence  from  P.  back 
to  1.  Some  of  the  posts  were  still  standing,  although  the 
fence  was  consumed  by  fire.  This  alley  and  fence  separa* 
ted  the  premises  occupied  by  the  defendant,  or  those  under 
whom  she  claimed,  from  the  premises  occupied  by  the  plain- 
tiff or  those  under  whom  he  claimed. 

After  leaving  to  the  Jury  the  question  as  to  the  promise 
aad  the  consideration,  as  above  stated,  the  Court  charged, 
that,  in  locating  the  plaintiff's  lot,  the  Jury  would  commence 
in  Simpson's  line,  and  then  run  to  Hay  Street,  without  re* 
gardiDg  distance,  as  these  two  calls  would  control  the  dis- 
tance ;  and  it  made  no  difference,  in  this  view  of  the  case, 
whether  the  line  E  Kor  the  line  1  9  was  the  Simpson  line, 
for  the  contest  was  how  far  East  on  Hay  Street  the  plain* 


174  IN  THE  SUPREME  COURT 

December  tiff's  lot  extended^  it  was  immaterial  how  far  North  it  ex- 
tended  back ;  that,  upon  the  supposition  that  B  H  I  K  was 


Massey  the  Gordon  acre,  as  contended  by  the  plaintiff,  then  the  ques- 
P  .T  .     tion  was,  whether  the  East  line  of  the  plaintiff's  lot  extend- 
ed to  the  line  E  ti,  the  East  line  of  the  Gordon  acre.    Tfie 
;  plaintiff  insisted  that  it  did,  because  if  C  D,  where  the  old 

fence  stood,  was  the  West  line,  then,  according  to  the  dis* 
tance  on  Hay  Street,  A  B  or  E  B  would,  for  the  other  rea- 
sons suggested  by  his  counsel,  be  the  East  line.  The  de- 
fendant insisted  that  the  East  line  of  the  plaintiff's  lot  was 
6  7,  and  did  not  extend  to  the  East  line  of  the  Gordon  acre, 
because  the  plaintiff's  deed  called  for  a  stake  in  Simpson's 
line,  then  South  to  Hay  Street,  and  did  not  call  for  the  corner 
of  the  Gorden  acre,  or  running  with  Gordon's  original  line, 
whereas  if  it  had'  commenced  at  the  comer  and  run  with  the 
old  line,  he  contended  such  would  have  been  the  call.  The 
defendant's  counsel  'contended  that  the  Alley  and  the  fence 
from  P  to  1  supported  this  position,  together  with  the  other 
suggestions  he  had  made ;  to  all  which  the  Jury  would  give 
the  weight  to  which  they  thought  them  entitled  in  locating 
the  line.  In  reply,  the  plaintiff's  counsel  relied  upon  the 
fact,  that  the  deed  to  Patillo  described 'the  lot  as  adjoining 
the  Riley  lot,  which  was  the  lot  owned  by  the  plaintiff,  and, 
in  the  particular  description,  called  for  the -original  line  of 
the  Gordon  acre,  tending  to  show,  that  the  line  of  the  Riley 
lot  and  of  the  Gordon  acre  was  the  same.  The  Court  ob- 
served to  Ihe  Jury,  that  unless  the  East  line  of  the  plaintiff's 
lot  and  the  East  line  of  the  Gordon  acre  was  the  same,  there 
was  a  discrepancy  in  the  general  and  particular  description 
used  in  the  Patillo  deed.  How  the  fact  was,  was  a  question 
for  them.  It  might  be,  as  contended  by  the  defendant's  coun- 
sel, that  the  general  description  meant,  adjoining  Riley's  lot, 
with  the  slip  between  the  Gordon  acre  and  the  plaintiff's  line 
for  an  Alley  or  outlet,  as  we  might  in  common  parlance  say 
two  lots  adjoined,  although  there  was  an  Alley  or  even  a 
Street  between ;  or  it  might  be,  that,  at  the  time  the  Patillo 
deed  was  drawn,  the  parties  were  under  the  impression  that 
the  two  lines  were  the  same,  when  in  fact  they  were  not. 
It  was  for  the  Jury,  from  the  evidence,  the  instructions  of  the 
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Caurt  as  to  the  law,  and  the  suggestions  made  by  the  coun-I>«M>nber 
sel,  to  locate  the  plaintiff's  lot.  ^^^^' 

There  was  a  verdict  for  the  defendant  A  motion  for  a 
new  trial  was  made,  on  the  ground  that  the  Court  erred  in 
the  instruction  as  to  the  consideration  of  the  promise,  and  also 
in  that  part  of  the  instruction  where  the  Court  observed 
<<  that  it  might  be  that  the  general  description  meant  adjoin- 
ing Riley's  lot  with  the  slip  between,"  &c.  The  motion 
was  overruled,  and  judgment  being  rendered  for  the  deien- 
dant,  the  plaintiff  appealed  to  the  Supreme  Court. 
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^TsTl^'     '^'^*^"^'*'  ^^'  *®  plaintiff,  contended  that  the  Jury  should 

'     have  found  only  the  terms  of  the  contract,  and  the  Judge 

Massey  should  then  have  declared  what  was  the  consideration.  2dly, 

BclUle.  'T^^^^  ^^^  Judge  should  have  told  the  Jury  what  in  law  were 

the  boundaries  of  the  defendant's  lot,  and  that  the  line  of 

Riley's  lot,  to  which  it  was  said  to  be  adjoining^  must  in 

laiD  be  one  of  the  lines  of  the  defendant's  lot. 

tfci  ^'  ^'  Haywood,  !fr.  for  the  defendant. 

Gaston,  J.  The  first  exception  taken  by  the  appellant  is 
because  the  Court  submitted  it  to  the  Jury  to  enquire,  whe- 
ther the  promise  of  the  defendant  to  pay  the  sum  demanded 
as  rent  was  absolute  or  conditional,  and  if  absolute,  whether  it 
was  made  in  consideration  that  the  defendant's  house  was 
.  upon  the  plaintiff's  lot,  or  in  consideration  of  his  forbearing 
to  sue,  and  in  compromise  of  a  doubtful  right.  We  do  not 
think  this  exception  well  founded.  No  doubt  the  construc- 
tion of  all  contracts,  in  the  proper  sense  of  the  term  cow^/rtic- 
tirni^  is  a  matter  of  law,  and  therefore  proper  for  the  deter- 
mination of  the  Court.  In  written  contracts,  which  cannot 
be  modified  or  explained  by  parol,  the  terms  of  the  contract 
are  fixed,  and  the  meaning  of  those  terms  is  a  question  of 
law.  Where  the  contract  has  not  been  reduced  to  writing, 
and  its  terms  are  precise  and  explicit,  nothing  more  remains 
for  determining  the  effect  of  the  agreement  than  declaring  its 
legal  meaning.  But  if  the  contract  be  by  parol,  and  the  par- 
ties dispute  about  the  terms  of  the  agreement,  and  these  are 
obscure  or  destitute  of  precision,  or  to  be  inferred  from  the 
conduct  of  the  parties,  the  ascertainment  of  those  terms  is  in 
the  first  place  necessary,  and  this  is  clearly  a  question  of  fact 
Such  was  the  case  with  respect  to  the  contract  under  consi. 
deration.  The  plaintiff  stated  to  the  defendant  as  jx  fact,  that 
it  had  been  discovered  that  her  house  was  two  feet  upon  his 
lot.  Upon  this  information  she  promised  to  pay  him  four 
dollars  per  annum,  while  it  remained  there.  At  the  expira- 
tion of  the  first  year,  when  the  rent  was  demanded,  she  re- 
fused to  pay,  alleging  that  the  house  was  altogether  upon  her 
own  land.  After  this  refusal  she  did  pay  the  four  dollars, 
upon  his  express  pronise  to  refund  it  if  it  should  turn  out 
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that  the  house  was  not  upon  his  lot.    The  parties  then  ag;Teed  '^^•"'^•' 
upon  a  mode,  by  which  the  boundaries  of  their  respective  . 

lots  should  be  determined.    Unfortunately  the  attempt  thus  M«»tey 
to  determine  their  boundaries  failed,  and  the  plaintiff  sued  for  ^^  .T . 
the  next  year's  rent.    Now  it  seems  to  us  clear,  that  upon 
what  terms  and  upon  what  consideration  the  defendant  pro- 
mised to  pay  rent,  was  an  enquiry  of  fact;  fit  for  the  deter- 
mination of  the  Jury. 

The  next  exception  taken  k,  because  of  error  in  a  part  of 
the  Judge's  instructions  on  the  much  disputed  question  of 
the  location  and  boundaries  of  the  plaintiff's  lot.  This  ques- 
tion was  supposed  to  involve  two  enquiries.  The  first  was 
what  was  the  eastern  line  of  the  Gordon  acre  lot,  of  which 
the  plaintiff's  lot  was  admitted  to  be  a  part,  whether  it  was 
the  line  E  or  A  B  H,  as  claimed  by  the  plaintifi^  or  the  line 
1  2  9,  as  insisted  by  the  defendant;  and  secondly,  if  it  were 
the  line  A  B  H,  did  the  eastern  boundary  of  the  plaintiff's 
lot  reach  that  line.  The  only  evidence  directly  tending  to 
establish  the  controverted  boundary  of  the  Gordon  acre,  with 
the  exception  of  that  which  will  be  hereafter  particularly 
noticed,  was  reputation  respecting  its  beginnmg  corner,  and 
this  was  contradictory.  There  was  a  reputation  that  a  stone 
at  the  letter  E  was  the  comer,  and  there  was  reputation  that 
the  stone  at  the  figure  1  was  the  comer — and  the  weight  of 
this  evidence  was  left  to  the  Judge.  But  the  location  of  the 
plaintiff's  lot  whatever  might  be  that  of  the  Gordon  acre, 
was  a  matter  of  great  difficulty.  The  first  description  of  it 
in  his  deed  is  <<  beginning  at  a  stake  in  Gillespie's  line,  run- 
ning S.  15,  W.  94  feet  4  inches^,  to  a  stake  in  Hay  Street, 
thence  on  said  Street  No.  70,  W.  30  feet  to  a  stake,  thence 
No.  15,  East  74  feet  6  inches  to  a  stake  in  Gillespie's  line, 
thence  with  said  line  to  the  beginning."  According  to  this 
description  its  location  was  impossible,  because  in  law  it  co- 
vered no  laud.  Every  deed  of  conveyance  must  set  forth  a 
subject  matter,  either  certain  in  itself  or  capable  of  being  re. 
duced  ta  certainty  by  a  recurrence  to  something  extrinsic,  to 
which  the  deed  refers.  The  stakes  may  be  real  boundaries 
when  so  intended  by  the  parties,  but  it  is  a  settled  rule  of  con- . 
{struction  with  us,  that,  when  they  are  mentioned  in  a  deed 

22^ 
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December  simply,  or  with  no 'other  added  description  than  that  of  course 

J [_  and  distance,  they  are  intended  by  the  parties,  and  so  imder- 

Massey  Stood,  to  designate  imaginary  points.  Every  corner  in  this 
^  T  description  is  "  a  stake,"  or  imaginary  point — and  there  is  no 
reference,  by  which  the  locality  of  any  one  of  these  points  is 
fixed.  Two  sides  of  them  are  indeed  in  Oillespie^s  line,  and 
two  of  them  are  on  Hay  Street,  and  the  bearings  and  dis- 
tances of  all  the  points  from  each  other  are  given.  But  in 
what  part  of  Gillespie's  line,  or  on  what  part  of  Hay  Street 
the  points  are,  can  neither  directly  nor  indirectly  be  discover- 
ed from  this  description.  But  the  deed  afterwards  proceeds 
to  state  that  the  lot  thereby  conveyed  is  the  same  that  was 
theretofore  conveyed  by  William  F.  Strange,  Clerk  and  Mas- 
ter iii  Equity,  to  John  J.  Coster,  by  deed  registered  in  said 
County  in  book  M,  No.  2,  page  544.  Whether  this  deed  to 
*  iCoster  contains  any  other  description  than  that  given  in  the 
deed  to  the  plaintiff,  does  not  appear,  or  whether  it  refers  to 
any  other  deed  containing  a  more  certain  description  is  not 
stated.  If  this  were  the  case,  it  would  seem  that  the  plain- 
tiff would  have  availed  himself  thereof  on  the  trial,  in  endea- 
voring to  locate  his  lot.  We  have  doubted,  therefore,  whe- 
ther we  were  not  bound  to  understand,  that  the  reference  to 
the  deed  from  Strange  to  Coster  left  the  termini  of  the  sup- 
posed lot  as  incapable  of  ascertainment  as  though  no  reference 
had  been  made  thereto,  and  if  so,  whether  we  ought  riot  on 
this  ground  alone  to  affirm  the  judgment  against  the  plain- 
tiff. But  we  have  declined  to  do  so,  because  this  objection 
does  not  appear  to  have  been  taken  to  the  plaintiff's  title  on 
the  trial,  and  because  from  the  controversy  about  the  limits  of 
the  Morrison  lot  it  seems  to  have  been  in  some  manner  prov- 
ed or  admitted,  that  the  lot  of  the  plaintiff  adjoined  that  of 
Morrison.  If  it  be  assumed  that  this  did  appear  in  some  of 
the  conveyances,  to  which  reference  was  either  directly  or 
indirectljy  made  by  the  deed,  under  which  the  plaintiff  claim- 
ed, then  the  termini  of  that  were  capable  of  ascertainment^ 
and  in  law  his  beginning  was  Morrison's  eastern  corner  in 
Gillespie's  line,  and  his  next  corner  was  Morrison's  eastern 
corner  on  Hay  Street. 
The  case  does  not  show  what  were  the  termini  called  for 
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in  Morrison's  deed,  but  it  states  that  if  Z  be  the  intersection  D^ember 
of  Hay  Street  with  the  Gordon  liae,;'as  the  plaintiff  contended    .: 


it  was,  then  Z  8  5  would  fill  the  courses  and  distances  of  the  Massey 
Morrison  lot.  We  are  bound  therefore  to  understand  that  T 
Morrison's  lot  was  defined  by  courses  and  distances,  begin- 
ning at  that  intersection,  and  we  are  not  at  liberty  to  pre- 
sume that  the  description  by  course  and  distance  was  over- 
ruled or  controlled  by  any  more  certain  description.  If  this 
were  so  and  Z  the  point  of  intersection,  it  would  seem  to  be 
fatal  to  the  plaintiff's  claim,  for  although  Morrison's  fence 
ran  from  C  to  D  for  several  years  before  1831,  and  whatever 
might  be  the  effect  of  a  long  possession  up  to  that  fence  in 
protecting  Morrison's  occupation,  the  fence  could  not  control 
the  calls  in  the  deed,  nor  change  the  termini  therein  men- 
tioned. Morrison's  deed  was  to  decide  where  were  the  two 
first  corners  of  the  plaintiff's  lot;  and  if  these  were  5  and  8, 
then  the  two  other  corners  being  imaginary  points,  designat- 
ed merely  by  their  courses  and  distances  from  the  two  first, 
vrere  fixed  at  7  6,  and  he  had  no  title  to  the  locus  in  quo. 
The  legitimateeffect  of  the  long  existence  of  the  fence,  C  D; 
was  to  raise  a  presumption  that  the  course  and  distance  of 
Morrison's  line  on  Hay  Street  did  terminate  at  C,  and  there- 
fore that  the  intersection  of  Hay  Street  with  the  Gordon  line 
was  not  at  Z  but  at  O,  or  at  some  point  East  of  Z.  And  had 
this  been  contended  for  by  the  plaintiff,  the  weight  Df  that 
presumption  under  all  the  circumstances  would  have  been 
a  matter  proper  for  the  consideration  of  the  Jury. 

But  the  defendant  set  up  title  to  her  lot  under  a  deed  made 
by  John  Simpson  to  Henry  Patillo,  on  the  23d  of  February, 
1792,  which  thus  describes  it :  "  A  certain  lot  or  parcel  of 
land  in  the  town  of  Fayetteville,  adjoining  William  Riley's 
lot,  on  the  North  side  of  Hay  Street,  beginning  at  a  stake 
called  Newbery's,  Gillespie's,  or  Simpson's  corner,  running 
thence  S.  15,  W.  104^  feet  more  or  less,  to  the  plat  of  the 
Street,  thence  along  the  Street  S.  70,  E.  24  feet,  thence  N. 
■  15,  E.  104i  feet  back."  As  to  the  location  of  this  lot  no 
doubt  can  be  entertained,  if  at  the  time  of  the  execation  of 
this  deed  the  reputation  existed,  of  which  evidence  was  given 
in  the  case,  that  17  9  was  the  Simpson  or  Gordon  line  men- 
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liMembei^oned  in  the  deeds.    In  no  other  way  can  the  defendant  have 
^^^^'    her  oblong  (or  square)  of  24  feet  front  and  104i  feet  backi 


M&Bsey  than  by  assio^ning  to  it  the  boundaries  12  3  4.  If  the  be- 
7  ginning  was  at  A  or  E,  and  not  the  figure  1,  then  a  relatively 
*  '*  *'  considerable  portion  of  her  front  would  not  be  on  Hay  street 
or  on  any  street,  but  would  be  taken  away,  by  being  thrown 
into  the  intersection  of  Hay  and  Old  Streets.  Under  this 
deed,  the  case  states,  that  she  and  4hose  under  whom  she 
claimed  held  possession  for  at  least  twenty-fiv«  years  before 
1831.  "Whatever  might  be  the  location  of  the  plaintiff 's  lot, 
if  this  were  the  location  of  the  defendant's  lot,  her  possession 
under  this  deed  gave  her  an  indisputable  title  to  the  ground 
jorx  which  her  house  was  built. 

Admitting  however  that  the  proof  was  not  to  be  credited 
in  regard  to  the  reputation  that  17  9  was  the  Simpson  or 
Oordon  line  mentioned  in  the  deeds,  or  that  such  reputation 
began  after  the  date  of  the  deed  toPatillo,  we  are  then  brought 
to  the  particular  part  of  his  Honor's  instructions,  to  which 
the  second  exception  of  the  appellant  applies^  While  the 
Patillo  deed  in  its  particluar  description  begins  at  the  reputed 
Simpson  or  Gordon  corner,  and  runs  the  course  and  distance 
of  the  Gordon  line,  it  represents  the  parcel  of  land  thereby 
conveyed  as  adjoinmg  the  Riley,  or  as  it  is  now  called,  the 
plaintiff's  lot,  and  this^  it  was  contended  by  the  plaintiff, 
tended  to  show  that  the  line  of  the  Gordon  acre  and  of  the 
Riley  lot  was  the  same.  The  Court,  in  i|s  charge  to  the 
Jury,. called  their  attention  to  this  argument  or  suggestion  of 
ihe  plaintiff's  counsel,  and  told  them  that  '<  unless  the  East 
line  of  the  plaintiff's  lot  and  the  East  line  of  the  Gordon  acre 
was  the  same,  there  was  a  discrepancy  in  the  general  and  par- 
ticular description  used  in  the  Patillo  deed.  How  the  fact 
was,  it  was  a  question  for  them  to  decide — that  it  might  be 
as  contended  by  the  defendant's  counsel  that  the  general  de- 
scription meant  adjoining  Riley's  lot,  with  the  slip  between 
the  line  of  the  Gordon  acre  and  plaintiff's  line  for  an  Alley 
or  outlet,  as  we  might  in  common  parlance  say  two  lots  ad« 
joined,  although  there  was  an  Alley  or  even  Street  between 
them*  or  it  might  be  that  at  the  time  the  Patillo  deed  was  ex- 
ecuted the  parties  were  under  the  impression  that  the  two 
lines  were  the  same,  when  in  fact  they  were  not ;  and  that 
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it  \ras  for  the  Jur^,  from  the  evidence,  the  instruction  of  the  DMember 
Court  as  to  the  faw,  and  the  suggestions  of  the  counsel,  to    ^^^^* 
locate  the  plaintiff's  lot."  Mattey 

It  is  not  objected  that  there  was  error,  because  the  Court       T 
did  not  instruct  the  Jury  that  Patillo  and  those  claiming  un- 
der him  were  concluded  or  estopped  from  denying  that  the 
Riley  lot  and  the  Gordon  acre  had  the  same  common  boun- 
dary.    When  there  are  two  descriptions  in  a  deed,  it  is  a 
matter  of  every  day's  occurrence  to  deteimine  between  them, 
which  shall  be  followed  if  they  cannot  be  reconciled.    It 
cannot  with  propriety  be  objected  that  the  Court  did  not  al- 
low to  the  suggestion  or  argument  of  the  plaintiff's  counsel 
the  effect  claimed  for  it,  because  his  Honor  did  expressly 
state  that  <^  unless  the  East  line  of  the  plaintiff's  lot  and  the 
East  line  of  the  Gordon  acre  were  the  same^  there  was  a  dis- 
crepancy between  the  general  and  particular  description  in 
the  Patillo  deed."    It  was  not  error,  notwithstanding  by  the 
legal  construction  of  the  general  and  of  the  particular  de- 
scription in  this  deed,  these  lines  were  represented  as  being 
the  same,  to  leave  it  to  the  Jury  as  a  question  of  facti  from 
all  the  evidence  in  the  case,  whether  they  were  the  same  or 
not.     The  Patillo  deed  was  not  evidence  to  establish  the  lo- 
cation or  boundary  of  the  plaintiff's  lot  further  than  as  it 
contained  declaration^  of  the  parties  thereto,  showing  where 
they  understood  the  boundaries  to  be^  and  they  might  have 
made  these  declarations  erroneously  or  inaccurately.    Nor 
can  it  be  error,  while  stating  the  suggestion  of  the  plaintiff's 
counsel  on  the  one  side  and  allowing  it  its  proper  force,  as 
showing  that  the  parties  to  the  Prtillo  deed  did  declare  the 
Riley  lot  co-terminons  with  the  Gordon  line,  to  submit  also 
to  be  weighed  by  the  Jury,  the  suggestions  on  the  other  side 
of  the  probabilities  of  inaccuracy  or  error  in  this  declaration. 
The  counsel  for  the  plaintiff  insists  that  the  termini  of  e- 
.  very  deed  being  a  question  of  law,  the  Judge  was  bound  to 
'  say  what  were  those  termini,  and  therefore  to  instruct  the 
•  Jury  that  in  law  the  land  conveyed  by  the  Patillo  deed  was 
.  co-terminous  with  the  Riley  lot,  and  that  it  could  not  be  so 
if  there  were  a  slip  or  interval,  however  small,  between  them. 
So  it  would  be,  if  theie  were  no  other  description  in  the  Pa- 
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December  tillo  deed  thaa  that  relied  upon;  but  there  was  another  and 
a  more  particular  description,  and  the  latter,  if  it  varied 
Mas  j«y  from  the  former,  was  to  be  preferred;  and  whether  it  did  va- 
g  .y  ry  or  not,  was  a  question  of  fact.  His  Honor  did  not  say 
that  in  Zaw?  "adjoining"  might  mean  *•  near,"  but  he  left  for 
the  consideration  of  the  Jury  whether  in /ac^  this  expres- 
sion might  not  have  been  inaccurately  used,  as  in  common 
parlance  it  some  times  is,  for  "  near;"  and  this  was  left,  not 
for  the  purpose  of  controlling  the  operation  of  the  descrip- 
tion, but  as  tending  to  account  for  a  mistaken  representation 
of  the  parties. 

It  is  not  unimportant  to  remark  that  in  relying  on  the  Pa- 
tillo  deed,  as  evidence  of  the  boundary  of  his  lot,  the  plain- 
tiff rendered  the  whole  of  it  evidence  for  that  purpose.  He 
could  not  insist  on  a  part  of  the  declarations  of  Simpson  and 
Patillo  therein  contained  and  reject  the  rest.  Now,  if  the 
matter  in  controversy  is  to  be  determined  by  these  declara- 
tions, it  must  be  decided  against  the  plaintiff.  They  declare 
the  Gordon  line  and  the  plaintiff's  line  the  same,  but  at  the 
same  time  they  fix  that  line  as  leaving  24  feet  for  the  Patillo 
lot  on  Hay  Street — that  is,  they  declare  the  line  1,  2,  to  be 
the  common  eastern  boundary  of  the  Gordon  acre  and  the 
plaintiff's  lot. 

We  have  gone  more  into  detail  in  the  examination  of  this 
case  than  at  first  seemed  necessnry  for  the  decision  of  the 
matter  submitted  to  us,  or  than  was  apparently  called  for  by 
the  sum  in  dispute.  But  no  doubt  the  controversy  derives 
its  principal  importance  from  the  effect  it  may  have  on  the 
conflicting  titles  of  the  parties,  and  a  few  feet  more  or  less  of 
front  in  a  town  lot  may  be  of  considerable  value.  Besides  as 
the  determination  of  this  suit  does  not  decide  the  question 
of  title,  and  as  it  is  possible,  notwithstanding  the  care  which 
has  been  taken  in  stating  the  case,  that  we  may  not  have  pre- 
cisely understood  all  its  minutiae,  (and  in  a  question  of  dis- 
puted boundary,  every  circumstance,  however  minute,  be- 
comes of  consequence,)  we  prefer  that  the  parties  shouldliave 
,  an  opportunity  of  seeing  how  the  case  was  here  regarded,  so 
that  no  permanent  injury  may  result  from  any  misapprehen- 
sion of  the  facts  on  our  part. 
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'   We  see  no  ground  upon  which  we  can  pronounce  that  the  December 
judgment  below  ought  to  be  reversed,  and  we  therefore  af-     ^ 
firpa  it  with  costs. 

Per  Curiam.  Judgment  affirmed. 


STATE  M.  GEORGE  ALLEN  AND  OTHERS. 

It  seema  that  no  Court  has  the  power  to  issae  a  writ,  pending  a  diipnta 

between  oompetit(»rs  for  a  poblio  office,  to  prohibit  those,  who  are  dc 

faeio  in  possession  of  the  office,  from  exercising  the  functions  thereof. 

If  any  Coart  has  the  power,  it  should  never  exercise  it,  except  in  a  yery 
clear  case,  peremptorily  calling  for  an  immediate  remedy. 

If  a  writ  of  prohibition  can  be  issued,  it  should  only  be  after  notice  to 

'  the  parties  to  be  affected,  and  affidavits  verifying  the  suggestions,  up- 
on which  the  writ  is  granted. 

This  was  an  appeal  from  the  judgment  of  his  Honor  Judge 
Maniy,  at  the  Fall  Term,  1841^  of  Buncombe  Superior 
Courtof  Law,  dismissing  a  Writ  of  prohibition  which  bad  is- 
sued against  the  defendants  from  the  last  term  of  that  Court 
The  facts  are  sufficiently  stated  in  the  opinion  of  this  Court. 

J.  G.  Bf/num  for  the  State,  in  support  of  the  writ  of  pro- 
hibition, cited  the  following  authorities:  King  v  Justice^ 
of  Dorset^  15  East.  694.  1  Mad.  Rep.  76,  Jacob  HalVs  case. 
King  V  Bellony  5  Mad.  Rep.  143.  Selby  v  York,  Hard- 
wich,  859. 

Iredell  for  the  defendants,  contra  contended  that  there 
was  no  precedent  for  a  writ  of  prohibition  against  one  holding 
a  public  office,  to  prohibit  him  from  exercising  its  functions, 
and  that  no  Court  had  such  a  power. 
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December    2dly.  It  the  Court  had  such  power,  they  could  not  issue 

^  the  writ  without  notice  to  the  party  affected  or  a  rule  to  shew 

State     cause,  and  here  there  was  none.     Com.  Dig.    Tit.  Prohibi- 
▼       tion,  H.  1. 


Allen. 


3diy.  If  the  Court  had  such  power,  they  could  only  exer- 
cise it  upon  affidavits  or  proof  verifying  the  suggestions  on 
which  the  writ  was  prayed.  Com.  Dig.  Tit.  Prohibition, 
H.  1.  1  Wms.  Saunders,  136,  note  1.  Bac.  Ab.  Tit.  Pro- 
hibition, E.  Godfrey  v  Uewellyn^  2  Salk.  649.  Harri- 
son's Dig.  Tit.  Inferior  Courts,  s.  Ill,  subd.  2.  Cator  v 
Burton,  Cowp.  330.  Paxton  v  Knight,  1  Bur.  307,  314. 
Jefferson  v  Bishop  of  Durham,  1  Bos.  &  Pull.  105. 

4thly.  That  the  facts  alleged  in  the  suggestions,  upon 
which  the  writ  issued,  were  not  in  themselves  a  sufficient 
ground  for  the  writ|  supposing  the  writ  could- issue. 

5thly.  Even  if  the  prohibition  had  been  properly  granted, 
yet  upon  the  coming  in  of  the  answers  and  accompanying  af- 
fidavits, it  should  have  been  dismissed — they  denying  the 
suggestions  and  there  being  no  counter  proof. 

Gaston,  J.  The  case  now  before  us  has  grown  out  of 
the  dispute  respecting  the  location  of  the  seat  of  justice  in 
Henderson  county,  which  has  already  more  than  once  been 
brought  under  our  notice.  See  State  v  King  4*  others, 
4  Dev.  &  Bat.  621.  Slate  v  Jones  ^  others,  1  Ire.  129. 
And  Same  v  Same,  1  Ire.  414. 

The  Legislature,  at  its  last  session^  in  the  hope  of  put- 
ting an  end  to  this  harrassing  controversy,  passed  an  act 
(Acts  of  1840,  ch.  63)  by  which  it  was  declared  that  the 
question  of  location  should  be  decided  by  the  qualified  free* 
holders  of  the  county;  that  for  this  purpose  an  election 
should  be  held,  on  the  last  Thursday  of  January  1841,  in 
each  of  the  election  precincts  of  the  County,  to  take  the  bal- 
lots or  suffrages  of  the  freemen  of  the  County  on  tbs  ques- 
tion; that  if  the  point  selected  by  the  majority  of  the  voters 
should  be  nearer  to  the  Buncombe  Turnpike  Road  than  to 
the  French  Broad  River,  George  Allen,  Andrew  Maxwell  Jr. 
David  Rees,  John  Davi^  and  James  Spaun,  should  be  the 
commissioners  to  procure  the  land  and  lay  off  the  town  for 
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the  seat  of  justice;  but  if  the  point  selected  by  the  majority  December 
should  be  nearer  to  the  River  than  the  Road,  then  Martin 
Gash,  David  Miller,  John  Hightower,  Isaac  Glarnier  and  Col.     state 
John  Clayton  should  be  the  commissioners  to  execute  these 
duties.    To  insure  impartiality  and  fairness  in  the  election  it 
was,  among  other  things,  enacted,  that  the  sheriff  should  ap- 
point two  judges  for  each  election  precinct,  the  one  from  the 
Eastern  and  the  other  from  the  Western  section  of  the  Coun- 
ty, who  should  be  sworn  to  conduct  the  election  fairly  and 
according  to  the  usual  manner  of  conducting  elections  in 
this  State;  that  the  sheriff  and  two  commissioners,  to  be  by 
him  solected'ten  days  before  the  election,  should,  from  a  com- 
parison of  the  returns  from  all  the  precincts,  ascertain  and 
pronounce  the  point  having  the  greatest  number  of  votes; 
and  that  the  sheriff  should  thereupon  notify  the  persons,  who 
according  to  that  result,  were  appointed  commissioners,  and 
swear  them  to  discharge  faithfully  the  duties  by  the  act  im- 
posed.   The  election  was  had,  th.e  sheriff  and  the  two  com- 
missioners by  him  appointed,  upon  a  comparison  of  the  re- 
turns from  all  the  precincts,  pronounced  that  a  certain  point 
upon  the  Road  had  received  a  majority  of  the  votes  of  all  the 
qualified  voters  in  the  County;  the  sheriff  notified  the  first 
named  set  of  commissioners  thereof,  and  they  took  the  pre- 
scribed oath  of  office  and  entered  upon  the  performance  of 
its  duties.    At  the  April  Term,  1841^  ot  the  Superior  Court 
of  Buncombe,  an  information  in  the  nature  of  a  quo  warranto 
was  filed,  wherein  it  was  charged  that  the  sheriff,  disregard- 
ing the  provisions  of  the  act  and  fraudulently  contriving  and ' 
intending  to  obtain  a  majority  of  votes  in  favour  of  a  point 
near  the  Road,  did  at  one  of  the  Precincts,  called  the  Flat- 
Rock  precinct,  appoint  three  judges  to  conduct  the  election 
thereat ;  of  whom  two,  viz.  Benjamin  King  and  Meredith 
Freeman,  were  from  the  Eastern  and  one  only,  viz,  Joseph 
E.  Patton  from  the  Western  section  of  the  County — that 
"many  persons  at  the  election  for  said  precinct  tendered 
their  votes  to  the  two  Judges,  Patton  and  Freeman,  who  re- 
jected the  same  upon  the  ground  that  they  were  not  quali- 
fied voters," — that  "especially  one  Berry  Fowler  tendered 
his  vote  to  the  said  judges  Patton  and  Freeman,  and  the 

23 
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December  same  was  rejected  by  them,  but  was  afterwards  received  by 
'  *  KJDg,  the  other  judge,^'  acd  was  counted  in  the  enumera- 
-State  tion  of  the  votes  polled  at  that  precinct.  The  information 
jj,  further  set  forth  that  the  original  return  made  out  and  signed 
by  the  judges  of  the  Clear  Creek  election  precinct  was  lost, 
and  "that  a  fraudulent  copy  thereof  was  substituted  in  its 
place  contrary  to  the  true  intent  and  meaning  of  the  said 
act."  It  averred,  that  if  all  the  votes  given  at  the  Flat-Rock 
election,  or  all  those  given  at  the  Clear  Creek  election  had 
been  rejected,  a  clear  majority  of  the  votes  was  cast  in  fa- 
vour of  a  point  on  the  River,  and  insisted,  that  because  of  the 
matters  charged,  the  elections  at  Flat-Rock  and  Clear  Creek, 
and  the  returns  of  the  polls  thereat  were  altogether  illegal, 
and  the  votes  there  taken  ought  to  have  been  altogether  re- 
jected by  the  sheriff  and  commissioners  of  the  election ;  that 
it  should  have  been  declared  that  the  point  on  the  River  had 
received  the  majority  of  votes;  and  that  the  second  named  set 
of  commissioners  should  have  been  admitted  into  the  office 
so  as  aforesaid  usurped  by  the  first  named  set  of  commission- 
ers. The  inlormalion  prayed  that  due  process  of  law  might 
issue  against  the  said  usurping  commissioners  and  the  sher- 
iff, requiring  of  them  to  make  answer  thereto. 

Upon  the  filing  of  this  information,  it  was  ordered  by  the 
Court  that  a  writ  of  prohibition  pendente  lite  should  issue, 
and  also  that  writs  of  subpoena  should  issue  to  the  parties  de- 
fendants in  said  information.  A  writ  of  prohibition  thereupon 
issued,  returnable  to  the  October  Term,  1841,  of  said  Court, 
directed  to  the  said  commissioners,  Allen  and  others  by  name, 
strictly  commanding  them  to  surcease  from  exercising  any  of 
the  functions  of  commissioners  under  the  said  act,  until  the 
further  order  of  the  Court,  and  also  a  writ  summoning  the 
said  persons  and  Robert  Thomas  (the  sheriff)  to  answer  the 
matters  charged  in  the  information.  At  the  return  term  of 
these  writs,  Allen  and  the  rest  of  the  first  named  commis- 
sioners filed  their  answer  on  oath,  wherein  they  stated  that 
upon  comparing  the  returns  from  all  the  election  precincts, 
the  sherifi'and  the  commissioners  for  that  purpose  duly  ap- 
pointed ascertained  and  declared,  that  a  point  on  the  Road 
had  received  a  majority  of  upwards  of  one  hundred  votes. 
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and  that  respondents,  on  being  notified  thereof,  and  that  on  Deeember 
them  had  devolved  the  office  of  commissioners  under  the  act 


of  Assembly,  took  the  oaths  of  office  and  entered  upon  the  state 
performance  of  its  duties.  They  stated  their  firm  conviction  .  j! 
that  a  decided  majority  of  the  qualified  voters  of 'the  County 
had  given  their  sufirages,  as  by  the  sheriff  and  commission- 
ers declared,  in  favour  of  the  point  on  the  Road  ;  that  not 
more  than  a  dozen  votes  had  been  received  at  all  the  places, 
of  election,  of  persons  wanting  the  requisite  qualifications, 
and  that  of  all  these  at  least  half  had  voted  for  the  point  on 
the  River.  In  answer  to  the  alleged  irregularity  in  conduct, 
ing  the  Flat-Rock  election,  they  averred  the  fact  to  be,  that 
previously  to  the  day  of  election  the  sheriff  had  appointed 
Joseph  Patton  from  the  Western  section,  and  Meredith  Free- 
man, from  the  Eastern  section  of  the  County  to  be  the 
judges  of  the  election  at  that  place;  that  on  the  day  of  elec- 
tion and  when  the  polls  were  about  to  be  opened.  Freeman, 
oneof  the  judges,  had  not  come  to  the  place  of  election;  and, 
thereupon  the  sheriff,  who  was  present,  appointed  Benjamin 
King  to  be  a  Judge  in  his  place;  that  Patton  and  King  were 
thereupon  qualified,  the  polls  were  opened  and  some  votes  re- 
ceived; that  afterwards  Freeman  arrived,  and  to  prevent  all 
difficulty,  whether  he  or  the  substituted  judge  should  act^ 
Freeman  was  invited  by  Patton,  the  Judge  from  the  Western 
section,  to  qualify  as  Judge,  and  to  unite  with,  and  aid  Pat- . 
ton  and  King  in  superintending  the  election;  that  thereupon 
Freeman  did  take  the  oatii  and  acted  as  judge  together  with 
the  other  two  judges;  Chat  in  no  one  instance  was  Patton 
overruled  by  other  judges,  and  that  every  vote  that  was  ta- 
ken was  received  under  his  sanction.  In  regard  to  the  re- 
turn of  the  votes  of  the  Clear  Creek  Election,  the  respon- 
dents averred  that  the  original  return  signed  by  the  judges, . 
and  not  a  copy  thereof  as  alleged  in  the  information,  was  re- 
turned to  the  sheriff. 

Accompanying  this  answer  was  a  statement  on  oath  from 
the  sheriff,  settingfforth  that  the  entire  number  of  votes 
received  iu  the  County,  was  817,  which  were  as  follows, 
viz. 
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December  At  the  Cathey's  Creek  prect.  for  the  road  7,  for  the  river  147 

J^_     «     Little  River        do  do      3            do       114 

State        "     Free  Bridge       do  do     63           do         68 

J           «     Clear  Creek        do  do  118            do           4 

"'^"^        i*     Flat  Jlock          do  do  272           do         21 

463  354 

Leaving  a  majority  in  lavor  of  the  location  on  the  road  of 
109  votes.  He  also  set  forth  the  various  arrangements  which 
he  had  made,  as  SheriflT,  ior  conducting  the  eleclion  fairly; 
confirmed  the  statement  made  by  the  Commissioners  in  their 
answer  respecting  the  Flat  Rock  election,  adding  that  he  - 
was  present  thereat  during  the  whole  time,  and  averring  that 
every  vote  there  tendered  was  either  rejected  or  received, 
with  the  concurrence  of  all  the  three  Judges  superintending 
the  election.  He  also  averred  that  the  scrolls  of  the  Clear 
Creek  election  were  for  a  time  lost,  and  that  the  same  were 
afterwards  found,  and  these  and  not  a  fraudulent  copy,  as  al. 
leged  in  the  information,  were  counted  by  himself  and  the 
Commissioners  in  ascertaining  the  result  of  the  election.  Be- 
sides this  statement,  the  affidavits  of  Joseph  Fatten,  one  of 
the  Judges,  and  of  John  Case,  clerk  of  the  Flat  Rock  elec- 
tion, and  the  affidavits  of  M.  M.  Edney  and  Charles  Hugh^ 
the  Judges  of  the  Clear  Creek  election,  were  also  filed.  The 
two  former  fully  sustained  the  answer  and  the  statement  of 
the  Sheriff  in  all  that  respected  the  Flat  Rock  election,  and 
the  two  latter  directly  negatived  the  fact  charged  in  the  in- 
formation, that  the  return  of  the  Cleat  Creek  election,  acted 
on  by  the  Sheriff  and  Commissioners,  was  a  copy,  and  not 
the  original  signed  by  the  Judges.  It  was  thereupon  moved 
by  the  defendants  that  the  writ  of  prohibition  be  quashed. 
The  Court  so  ordered,  and  from  this  order  the  SDlicitor  for 
'  ihe  State  was  permitted  to  appeal  to  this  Court, 

The  only  question  before  us  is,  whether  the  Superior 
Court  erred  in  quashing  the  writ  of  prohibition,  and  we  have 
DO  hesitation  in  answering  this  question  in  the  negative.  In 
the  first  place,  it  seems  to  us^that  the  matters  charged  in  the 
information  do  not  make  out  a  case  for  a  prohibition.  In 
England,  from  which  country  we  have  derived  all  our  law 
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upan  this  subject,  this  writ  ordinarilf/  issues  from  the  Court  Dw^mber 

of  King's  Bench,  and  its  appropriate  purpose  is  to  restrain |^_ 

other  Courts  either  from  proceeding  in  a  matter  not  within    Sute 
their  jurisdiction,  or  from  acting  in  a  matter,  whereof  they    ^ 
have  jurisdiction^  by  rules  at  variance  with  those  which  the 
law  of  the  land  prescribes,  or  from  proceeding  therein  after 
a  manner  which  will  defeat  a  legal  right.    Instances,  indeed, 
are  to  be  found,  where  the  writ  of  prohibition  has  been  used, 
not  to  restrain  the  action  of  Courts,  but  to  prevent  individuals 
from  committing  acts  of  irremediable  mischief — in  cases  of 
waste  and  nuisance.    These  instances,  however,  are  not  of 
modern  occurrence,  and  are  viewed  as  ol  an  anomalous  char* 
acter.    The  remedy  now  deemed  appropriate  is  either  by  ac- 
tion, by  indictment,  or  by  bill  in  Equity.    We  have  met  with 
no  case,  ancient  or  modern,  where  the  Court  of  King's  Bench 
Jias  issued  the  writ,  pending  a  dispute  between  competitors 
for  a  public  office,  to  prohibit  those,  who  were  de  facto  in 
possession  of  the  office,  from  exercising  the  functions  thereof. 
And  we  are  very  confident  that,.if  the  Court  have  the  power, 
il  would  never  exercise  that  power,  except  in  a  very  clear 
case  peremptorily  calling  for  ihisf esiinum  remedium.    See 
King  v  Justices  of  Dorset,  15  East.  694.     The  gravamen 
of  the  information  filed  in  this  case  is,  that  the  constituted 
Judges  of  the  election  have  declared  one  set  of  Commission- 
ers in  office,  when,  under  the  Act  of  Assembly,  and  by  virtue 
of  the  suffrages  of  a  majory  of  the  qualified  voters  of  the 
County,  the  other  set  was  entitled  to  the  office.    What  is  the 
case  made  to  support  this  gravamen  ?    It  is  not  averred  that 
a  majority  of  the  qualified  voters  did  give  their  suffrages  for 
the  point  on  the  River.    It  is  not  denied  that  such  a  majority 
did  vote,  as  declared  by  the  Sheriff  and  Commissioners,  for 
the  point  on  the  Road.    But  it  is  stated  that,  if  the  votes  ta- 
ken at  the  Flat  Rock  or  at  the  Clear  Creek  election  be  not 
counted,  then  there  would  be  a  majority  of  votes  for  the  Ri- 
ver location.    And  why  are  all  the  votes  at  either  of  these 
elections  to  be  thrown  aside  7    Not  that  those  who  gave  the 
votes  were  not  qualified  to  vote— nor  that  the  suffrages  of 
qualified  voters  were  refused  to  be  received — nor  that  the  re- 
sult of  the  election  was  not  truly  set  forth  in  the  respective 
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December  returns,  but  because  of  objections,  either  to  the  mode  of  con- 
ducting  these  elections  or  certifying  the  result  of  them. 
State  With  respect  to  the  Flat  Rock  election,  it  complains  that  three 
^  Judges  were  appointed  to  superintend  it,  of  whom  one  only 
was  from  the  western  section  of  the  county ;  that  many  per- 
sons tendered  their  voles,  which  were  rejected  by  two  of  the 
Judges ;  and  that  one  person,  Berry  Fowler,  tendered  his 
vote,  which  was  lejected  by  these  two  Judges,  but  accepted 
by  the  other.  Admit  that  all  these  irregularities  did  occur, 
what  is  the  injury  thence  resulting?  It  is  not  alleged  that 
any  actual  wrong  was  thereby  done — that  any  of  the  per- 
sons, other  than  Berry  Fowler,  who  offered  to  vote,  and  whose 
suffrages  were  rejected  by  the  two  properly  con§tiluted  Judges, 
were  afterwards  permitted  to  vote — nor  that  Fowler,  nor  the 
others,  nor  any  of  them,  were  not  duly  qualified  to  vote. 
Mere  irregularities  ought  not  to  destroy  an  election,  unless 
*  they  be  such  as  might  affect  the  result  of  that  election,  and 
the  Court  will  not  overrule  the  decision  of  those  whom  the 
law  authorized  to  declare  the  result,  unless  that  decision  be 
shown  to  be  wrong.  Still  more  formal  and  more  captious  is 
the  objection  made  to  the  counting  of  the  votes  taken  at  the 
Clear  Creek  election — "  for  that  the  original  return  thereof, 
signed  by  the  Judges,  was  lost  by  the  returning  officer,  and 
a  fraudulent  copy  subi^tituted  by  the  officer,  contrary  to  the 
true  intent  and  meaning  of  the  Act  of  the  Assembly."  If  the 
fact  were  that  '<  the  copy"  was  not  faithful— that  it  misrepre- 
sented the  result  of  the  election — unquestionably  the  infor- 
mation ought  to  have  so  stated,  and  we  must  presume  would 
have  so  stated,  the  fact.  We  cannot  intend  that  "  the  copy'> 
was  not  a  true  copy,  because  of  the  epithet  "  fraudulent"  to 
be  found  in  the  information.  What  constitutes  a  fraud  is 
matter  of  law,  and  no  mere  epithet,  nor  even  averment,  will 
raise  the  question  of  fraud,  unless  the  precise  facts  be  set 
forth  upon  which  the  alleged  fraud  arises.  We  must  under- 
stand therefore  that  what  is  called  a  copy  was  in  truth  a  copy, 
or  faithfully  represented  the  original;  and  if  the  original  was 
indeed  lost,  the  Sheriff  and  Commissioners  acted  properly  in 
counting  the  votes  which  a  faithful  copy  of  the  original  re- 
turn showed  had  been  given  by  the  qualified  voters.  But  if  the 


Allen. 
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case  made  in  the  information  had  warranted  a  prohibition,  December 

we  are  of  opinion  nevertheless,  that  the  writ  issued  improvi- '__ 

dently,  because  ordered  without  notice  to  the  Commissioners  state 
de  facto,  and  without  any  verification  of  the  facts  therein 
charged.  It  is  an  act  of  high  authority  to  forbid  men  actu- 
ally holding  an  office  of  public  trust,  and  who,  until  the  con- 
trary is  shown,  must  be  presumed  to  hold  it  rightfully,  from 
performing  the  duties  which  the  law  attaches  to  the  office, 
and  which  they  have  sworn  "  faithfully  to  discharge."  Such 
an  act  of  authority  will  not  be  exerted,  unless  sl  prima  facie 
case,  well  verified,  be  first  made  out,  showing  an  apparent 
necessity  for  this  intervention — nor  unless  an  opportunity 
be  afforded  to  those,  sought  to  be  thus  prohibited,  of  show- 
ing cause  against  it.  This  we  understand  to  be  a  well-set- 
tled rule  of  practice.  "Before  prohibition  granted  there 
ought  to  be  notice  to  the  other  party,  and  therefore  it  shall 
not  be  granted  upon  motion  the  last  day  of  term,  for  it  is  suffi- 
cient to  have  a  rule  for  cause  at  the  first  day  of  the  next  term." 
Cora.  Dig,  title  Prohibition,  H.  1.  Latch.  7.  And  where  a 
motion  for  a  prohibition  is  founded  on  matter  of  suggestion 
only,  an  affidavit  is  necessary  of  the  truth  of  the  suggestion. 
Godfrey  v  Llewellyn,  Salk.  549.  Saville  ij*  Wife  v  Kirley, 
10  Mad.  385.  Burdett  v  Newell,  2  Ld.  Ray.  1211.  Bug- 
gin  V  Bennett,  4  Bur.  2035-  The  information  filed  by  the 
Solicitor  may  be  sufficient  to  bring  the  defendant  into  Court, 
to  answer  to  the  matters  charged,  but  unsupported  by  affida- 
vits, and  alleging  matters  wholly  in  pais,  it  is  but  a  sugges- 
tion, and  as  such  cannot  authorise  a  writ  of  prohibition. 

Finally,  upon  the  facts  stated  on  oath  by  the  defendants  in 
their  answer,  and  verified  by  tl)e  affidavits  produced,  and 
which  for  the  present  must  be  taken  to  be  true,  all  ground 
for  a  prohibition,  if  any  such  there  was,  has  been  effectually 
removed. 

This  opinion  must  be  certified  to  the  Superior  Court  of 
Buncombe. 

Per  CuBiAM,  Ordered  accordingly. 
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JOSEPH  KlNSeV  AND  OTHfiRS 
WILLIAM  B.  RHEM,  EXECUTOR,  &c. 

December  Parol  evidence  cannot  be  admitted  to  add  to^  subatraet  from  or  modify  a 
1841.         testamentary  disposition,  but  it  is  propeily  admissible  to  identify  the 

"■"■^■"^     things  therein  dedCfibed. 

A.  by  will  devised  as  follows :  <<I  hereunto  cohfifm  the  property  I  have 
heretofore  given  to  my  daoghter  Susan  and  one  dollar  to  hiT,  her 
heirs  and  assigns  forever."  Uunder  this  devise  a  negro  gill  named 
Fan  was  claimed.  It  was  proved  that  Fan^s  mother  had  been  called 
in  the  family  Snsan^s  negro— that  when  Susan  intermarried,  this  moth- 
er had  been  sent  home  with  her  and  remained  with  her  some  time,  and 
was  afterwards  taken  back  by  the  testator  and  continued  with  him  till 
bis  death,  claimed  by  him  as  his  own— that  the  testator  had  quarrelled 
with  Susan's  husband-^and  besides  the  mother  of  Fan  some  articlBS 
of  household  furniture  had  been  sent  home  with  Susan,  which  bad 
never  been  reclaimed.  It  also  appeared  that  in  fimilar  devises  to  his 
other  children,  (four  in  number)  he  not  only  gave  them  in  general 
terms  the  property  he  had  before  given  them,  but  added,  'including 
the  negroes,**  (naming  them.  J  Held^  that  the  testator  did  not  intend 
by  this  devise  to  convey  any  negro  to  Susan. 

This  was  an  appeal  from  the  Jitdgmeut  of  the  Superior 
Court  of  Law  of  Jones  County,  at  Fall  Term,  1841,  his 
Honor  Judge  Settle  presiding.  The  petition  was  brought 
against  the  defendant  as  executor  of  William  Rhem,  dec'd., 
for  the  recovery  of  a  negro  girl  named  Fan,  and  also  for  one 
dollar  alleged  to  have  been  devised  to  the  petitioner  Susan, 
by  the  wijl  of  the  said  William.  Much  proof  was  taken  in 
the  cause,  and  upon  the  final  hearing,  the  presiding  Judge 
decreed  the  petition  to  be  dismissed  at  the  costs  of  the  peti- 
tioners. The  pleadings  and  the  facts  established  by  the 
proofs  are  fully  sec  forth  in  the  opinion  delivered  m  this  Court. 
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J.  Wi  Bryant  for  the  plaintiffi,  commented  at  large  on  the  DecembM 
testimony,  to  show  that  this  negro  and  her  mother  had  been  ^ 
giv^n  (by  parol)  to  the  plaintiff,  Susan,  in  the  testator's  life-  Kinsey 
time,  so  that  in  the  description  in  the  will,  "  the  property  he  ^ 
bad  heretofore  given  her"  he  meant  to  include  this  negro. 
He  contended  that  the  Judge  erred  in  dismissing  the  petition, 
lor  the  defendant  had  not  even  paid  the  admitted  legacy  of 
one  dollar ,'  and  his  honor  erred  in  founding  his  opinion  upon 
the  ground  that  the  plaintiffs  were  barred  of  recovery  of  the 
negro  by  the  terms  of  the  Act  of  1806,  (Rev.  Stat.  c.  37,  s. 
17.)  The  verbal  gift  in  the  lifetime  of  the  testator,  connected 
with  the  clause  of  the  will  in  question,  satisfies  the  Act  of 
1806.  Parol  evidence  or  extrinsic  evidence,  though  not  ad- 
mitted to  controvert  a  will,  yet  is  admissible  to  show  with  re- 
ference to  what  it  was  made,  or  to  explain  a  latent  ambigu- 
ity. Bengough  v  Walker^  15  Ves.  514.  And  in  this  case 
parol  evidence  is  admissible  to  show  what  property  the  tes- 
tator had  heretofore  given  to  his  daughter  Susan,  and  conse- 
quently what  property  he  meant  he  had  confirmed  to  her  in 
his  will.  Tliij  doctrine  is  supported  by  the  Supreme  Court 
in  Whiie  v  WhitCi  1  Dev.  &  Bat.  Rep.  268;  and  in  Morton 
V  Edwards,  4  Dev.  607.  The  gift  is  not  void  under  the 
Act  of  1806,  inasmuch  as  it  is  confirmed  by  the  will.  See 
the  case  of  Bullock  v  Bullock^  2  Dev.  Eq.  314. 

J.  H.  Brt/auj  for  the  defendant. 

Gaston,  J.  On  the  first  of  May,  1830,  Willii^m  Rhem,  late 
of  the  County  ot  Jones,  duly  executed  his  last  will  and  testa- 
ment, and  therein,  amongst  oiher  things,  bequeathed  as  fol- 
lows :  <<  I  hereunto  confirm  the  property  I  have  heretofore 
given  to  my  daughter  Susan  Kinsey,  and  one  dollar  to  her, 
her  heirs  and  assigns  for  ever."  The  testator,  after  other  spe- 
cific bequests,  gave  all  his  negroes  and  all  the  residue  of  his 
property  to  his  sons  Melchor  Rhem  and  William  B.  Rhem, 
to  be  equally  divided  between  them,  their  heirs  and  assigns, 
for  ever ;  aiid  constituted  the  latter  and  Hardy  Perry  his  ex- 
ecutorSi  After  the  testator's  death,  at  the  December  Term, 
1833,  of  Jones  County  Courts  William  B.  Rhem,  the  deien- 
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Ueeemberdant,  alone  proved  the  will,  and  took  upon  himself  the  oAce 
*  .of  executor.  At  the  September  Term,  1838,  of  Jones  Supe* 
Kiosey  rior  Court,  Joseph  Kinsey  and  Susan  his  wife  filed  their  pe« 
^  tition  against  the  said  defendant,  in  which  the^  set  forth,  that 
long  previous  to  the  intermarriage  of  the  plaintiffs  the  de- 
ceased, William  Rhem,  gave  unto  the  petitioner,  Susan,  bis 
daughter,  a  negro  child  named  Alice,  and-upon  their  mar* 
riage  repeated  the  said  gift,  and  sent  the  said  Alice  with  her 
to  her  husband's  house,  where  she  afterwards  remained  un- 
til her  death,  being  constantly  recognised  as  the  property  of 
the  petitioners.  The  petitioners  farther  stated,  that  while 
Alice  was  thus  in  their  possession,  she  gave  birth  to  a  child 
named  Fan,  and  shortly  afterwards  died ;  that  a  short  time 
before  the  death  of  the  said  William,  the  said  negro  girl,  Fan, 
was  permitted  by  the  petitioners  to  go  to  the  house  of  said 
William  for  a  temporary  purpose,  and  was  there  at  his  death, 
but  was  recognised  by  bira  as  the  property  of  the  petitioners; 
that  the  said  William  never  did  give  unto  the  petitioner,  Su- 
san, any  other  property  than  the  negro  Alice ;  that  he  made 
no  deed  of  conveyance,  but  that  he  made  similar  parol  gifts 
to  his  other  children  •,  and  by  his  will  confirmed  this  gift  to 
the  petitioner,  Susan,  and  the  other  parol  gifts  to  his  other 
children.  The  petitioners  further  charged,  that  the  defen* 
dant  had  taken  possession  of  the  said  Fan,  as  the  executor  of 
the  said  William,  and  though  often  requested  by  them,  re- 
fused to  deliver  her,  or  to  pay  over  the  legacy  of  one  dollar 
bequeathed  by  the  will.  The  defendant  answered  the  peti- 
tion, and  in  his  answer  set  forth  that  the  petitioners  inter* 
married  in  the  year  1828 ;  that  previously  to  the  marriage^ 
the  petitioner,  Susan,  who  lived  with  her  father,  called  Alice 
her  negro,  and  upon  the  marriage  Alice  was  sent  home  with 
her,  and  he  has  no  doubt  it  was  then  the  intention  of  his  fa- 
ther to  permit  the  petitioners  to  have  the  use  of  Alice's  labor, 
and  at  a  suitable^time  thereafter  to  make  a  title  for  her ;  that 
Alice  staid  two  years  with  the  petitioner,  Joseph,  and,  bis 
being  about  to  sell  her,  the  deceased  asserted  his  title  to  her 
and  took  her  home,  and  that  she  died  in  his  possession.  The 
defendant  further  stated,  that,  at  the  time  of  the  intermajrriage 
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of  the  petitianers,  Fan,  the  child  of  Alice,  was  about  four  I>ecembef 

years  old  ;  that  she  was  not  sent  with  her  mother,  Alice,  nor [^_ 

was  she  ever  out  of  the  possession  of  his  testator  until  the  Kinse/ 
day  of  his  death  ;  that  it  never  was  the  purpose  of  the  testa-  ^^ 
tor  to  give  tlie  said  Fan  to  the  petitioner,  Susan.  Th^  de- 
fendant further  stated,  that  when  Alice  was  taken  back,  a 
quarrel  took  place  between  the  peliiioner,  Joseph,  and  his  fa- 
ther-in-law, and  that  an  alienatioa  between  them  was  the 
consequence — ^that  they  never  bad  any  intercourse  thereafter 
— that  the  testator,  in  consequence,  declared  his  determina- 
tion not- to  give  Alice  or  any  other  property  to  the  petitioners, 
except  the  articles  of  furniture  which  he  alleged  were  sent 
home  with  her  when  she  married,  and  the  gift. of  which  and 
of  which  only  was  confirmed  by  his  will.  The  defendant 
admitted  that  the  testator  had  made  parol  or  imperfect  gifts 
of  negroes  to  his  other  children,  when  they  married,  and  con- 
firmed these  by  his  will,  but  insisted  that  in  every  such  in- 
stance he  distinctly  named  in  the  will  the  negroes  so  advan- 
ced. The  defendant  further  stated,  that,  after  the  death  of  his 
father,  he  and  his  brother,  Melchor  Rhem,  as  residuary  le- 
gatees, divided  between  them  the  negroes  bequeathed  to  them, 
and  that  he  had  sold  the  said  Fan,  who  had  been  included 
iu  his  share  of  that  partition.  The  defendant  denied,  thatf 
previously  to  the  filing  of  this  petition,  any  demand  had  ever 
been  made  upon  him  by  the  petitioners  either  for  the  negro 
girl,  Fan,  or  for  the  dollar ;  and  (hat  as  to  the  said  dollar^ 
the  defendant  would  at  any  time  have  paid  the  same  to  the 
petitioners,  had  he  supposed  the  petitioners  would  have  re- 
ceived it ;  that  the  petitioner,  Joseph,  was  a  wealthy  man, 
and  considering  the  circumstances  of  the  quarrel  between 
him  and  the  testator,  which  continued  to  the  testator's  death, 
and  which  probably  influenced  the  testator  in  making  so 
slight  a  provision  for  the  petitioner's  wife,  the  defendant 
verily  believed  that  an  offer  to  pay  it  would  have  been  re- 
|rarded  as  an  insult.  The  defendaut,  however,  prayed  leave 
to  be  permitted  to  pay  the  same  into  Court,  with  interest 
thereon  from  the  death  of  the  testator.  A  replication  was 
entered  to  the  answer,  and,  proofs  being  taken  on  both  side^, 
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becember  the  cause  was  heard  at  the  last  Term  of  Jones  Snperiar 
Court,  when  the  petition  was  ordered  16  be  dismissed  at  the 
Kinsey   costs  of  the  petitioners.    From  this  decree  they  appealed  to 
J       this  Court. 

'  The  only  enquiry  in  this  case  is  one  of  fact,  whether  the 
tiegro  Fan  be,  within  the  words  and  meaning  of  the  testator, 
^  part  of  the  property  he  had  theretofore  given  to  his  daugh- 
ter Susan.  In  the  legal  sense  of  the  term,  it  was  not  a  part, 
because  since  our  ac]t  of  1806,  (Rev.  St.  c.  37,  3.  17,)  a  parol 
gift  of  a  slave  is  void  in  law;  but  in  the  common  acception 
of  the  term  a  slave  may  be  given  by  parol,  and  a  testamen- 
tary declaration  affirming  that  gift  would  clearly  be  effeclqr 
al.  P^rol  evidence  cannot  be  admitted  to  add  to,  or  subtract 
from  a  testamentary  disposition,  but  it  is  admissible  to  iden- 
tify the  things  therein  mentioned,  and  for  that  purpose,  it 
was  properly  received  in  this  case.  In  prosecuting  our  en^ 
quiry  we  have  rejected  the  testimony  of  Melchor  Rhera,  as 
that  of  an  incompetent  witness.  Fan  having  been  allotted 
to  the  defendant  in  the  division  made  between  him  and  thp 
witness,  the  latter  has  an  interest  in  maintaining  the  title  of 
the  former,  as  in  case  of  recovery  he  would  be  liable  to  con- 
tribution. But,  after  rejecting  the  testimony  of  thi;*  witness' 
we  think  the  preponderance  of  the  evidence  is  decidedly  a-r 
gainst  the  elaim  of  the  petitioners. 

it  is  not  deemed  necessary  to  recapitulate  that  evidence 
minutely.  We  hold  that  it  clearly  shews  that  it  was  the 
the  custom  in  the  family  of  the  old  gentleman  for  his  daugh- 
ters to  claim  each  a  negro  as  hers ;  that  this  custom  was 
well  known  to  the  father;  that  the  negroes  so  severally 
claimed  were  called  the  property  of  the  respective  claimants; 
and  that,  upon  the  marriage  of  any  of  his  daughters,  "  her 
negro,'*  as  it  was  called,  was  sent  with  her  to  the  house  of 
her  husband,  together  with  such  articles  of  household  furnir 
cure  as  she  was  accustomed  to  use  as  her  own.  The  negro 
Alice,  before  the  birth  of  Fan,  was  called  in  the  family  Su^ 
san's,  and,  after  the  birth  of  Fan,  she  as  well  as  her  mother 
Alice  were  called  Susan's  negroes.  When  the  petitioner 
Susan  intermarried  with  the  petitioner  Joseph,  she  carried 
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Alice  with  her  and  also  a  bed  and  furniture  aiid  some  other  D<e»«nbe 
household  articles  of  little  worth.      Fan  did  not  go,  because 
Mrs.  Rhem  wished  her  to  stay,  and  not  because  of  any  op-   Kinsey 
position  on  the  part  of  Mr.  Rhem.     In  two  or  three  years      ^ 
after  the  marrinore,  Alice  was  taken  back  by  him  and  remain- 
ed in  his  possession  until  her  death.    About  the  same  tiroei 
the  quarrel  mentioned  in  the  answer  took  place,  and  from 
that  time  up  to  his  death,  Alice  and  Fan,  the  former  as  long 
as  she  lived  and  the  latter  continually,  were  held  and  claim- 
ed by  him  as  his  property.    Upon  these  facts  we  shonld  feel 
ou reives  constrained  to  hold,  that  Fan  is  not  identified  to  be 
a  part  of  the  property,  described  by  the  testator  in  1830,  as 
theretofore  given  to  his  daughter  Susan. 

But  there  is  evidence  furnished  by  the  will  itself,  which 
strongly  confirms  this  conclusion.  In  every  other  bequest 
in  the  will,  where  the  testator  confirms  previous  gifts  to  his 
children,  he  names  the  negroes  so  given.  Thus  in  the  first 
clause,  his  language  is,  "I  hereunto  confirm  the  property  I 
have  heretofore  given  to  my  daughter  Mary  J.  Perry,  inclu' 
ding  the  negro  woman  Rose  with  her  increase  and  one 
dollar  to  her,  her  heirs  and  assigns  forever.'^  So  in  the  sec- 
ond, "I  hereunto  confirm  the  property  I  have  heretofore  giv- 
en to  my  daughter  Hannah  Perry,  including  the  negro  wo- 
man I^ancy  with  her  increascy  and  one  dollar,  to  her,  her 
heirs  and  assigns  forever.'^  So  in  the  third,  <<I  hereunto 
confirm  the  property  I  have  heretofore  given  to  my  son  Jo- 
seph Rhem,  including  three  negroes  Grace,  Sail  and  Ma- 
ry with  their  increase^  and  one  dollar  to  him,  his  heirs  and 
assisfus  forever."  And  in  the  fifth,  which  immediately  suc- 
ceeds the  one  now  under  consideration,  his  language  is,  <*I 
hereunto  confirm  the  property  I  have  heretofore  given  to  my 
daughter,  Elizabeth  Loftin,  including  ttoo  negroes  Lydia 
and  Peggy  with  their  increase^  and  one  dollar,  to  her,  her 
heirs  and  assigns  forever."  When  in  the  4th  clause  he  de- 
parts from  the  settled  phraseology  observed  in  the  others, 
simply  in  omitting  to  name  any  negroes  as  given,  the  infer- 
ence is  scarcely  to  be  resisted,  that  in  his  contemplation  none 
were  given  to  his  daughter  Susan. 
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Deeembtr     ^e  have  no  doubt  that  the  negro  Fan  was  the  sole  roatter 
'    of  this  suit,  and,  therefore,  hpld  that  the  decree  below  is  sub- 
Kinsej   stantially  correct.    In  form,  however,  it  ought  to  be  affirmed 
P  J       only  so  far  as  it  dismisses  the  petition  in  regard  to  the  said  ne- 
*'  gro  with  costs,  and  be  reversed  so  far  as  it  claims  the  legacy 
'  of  one  dollar;  and  the  petitioners  are  to  have  a  decree  there- 

for and  with  interest  thereon  from  the  death  of  the  testator, 
(say  the  1st  of  December,  1833,)  which  the  defendant  has 
consented  to  pay.  Bat  the  petitioners  must  pay  the  costs  of 
this  Court  also. 

Per  Cubzam.  Decree  accordingly. 
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JUNE  TERM,  1842. 


STATE  v$.  BAILY  KIRBY. 

If  a  known  officer,  who  has  two  warrants  in  his  hands,  the  one  legal  and  Juq^  1349 
the  other  illegal,  declare  at  the  time  of  arrest  that  ho  makes  the  arrests.    ■ 
hy  yirtue  of  the  illegal  warrant,  yet  this  is  not  a  false  imprisonmeot; 
for  the  lawfulness  of  the  arrest  does  not  depend  on  what  he  declareSf 
bat  upon  the  sufficiency  of  the  authority  which  he  then  has. 

When  an  arrest  is  made  by  one,  not  a  known  officer,  he  is  bound  to  make 
known,  at  the  time,  the  warrant  under  which  he  arrests. 

A  warrant  from  a  magistrate  in  a  civil  case,  npon  which  bail  is  not 
required,  is  in  law  but  a  summons,  and  gives  no  authority  to 
arrest. 

This  was  an  indictment  tried  before  his  Honor  Judge 
Bailey,  at  the  Spring  Term,  1842,  of  Macon  Superior  Coiirt 
of  Law,  when  the  defendant  was  convicted.  The  indict- 
ment contained  two  counts;  the  first  was  for  false  imprison- 
rnent,  the  second  for  an  assault  and  battery  on  Barnard  Long. 

25 
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June  IS42  It  was  proved  that  the  defendant,  a  constable,  at  the  time  be 
"~""^'"  arrested  the  pi^osecutor  Long",  had  in  his  possession  a  war- 
v  rant  properly  authenticated  in  favor  of  one  Matthis  against 
Kiiby.  iiiQ  said  Long;  and  thai  he  had  id  his  possession  two  or 
three  other  warrants  against  the  said  Long  in  favor  of  Alli- 
son and  Brysonr  and  ii^  favor  of  one  Martii)  Adams,  which 
were  not  signed  by  a  magistrate,  and  on  which  he  had  no 
light  to  act.  It  was  also  proved,  that,  at  the  time  the  de- 
fendant arrested  Long,  he  said  "You  are  ray  prisoner  upon 
bail  warrants  in  my  hands  in  favor  of  Allison  and  Brysoa 
add  Martin  Adams.  I  al6o  have  a  sealed  Warrant  in  my 
hands  against  you  in  favor  of  Matthis.'*  The  prosecutor 
was  held  in  custody  until  he  settled  the  claims  held  against 
him  by  Adams  and  Allison  and  Bryson,  but  nothing  further 
was  said  about  the  Matthis  warrant,  nor  was  he  asked  or  re* 
quired  to  settle  the  Matthis  claim  at  that  time..  His  Honor 
charged  the  Jury  that  ther  warrant  in  favor  of  Matthis  was  a 
valid  warrant,  upon  which  the  defendant  had  a  right  to  ar- 
rest the  prosecutor:  but  that,  if  the  defendant  did  not  arrest 
Long  upon  that  warrant  nar  intended  to  arrest  him  upon  it, 
but  arrested  him  and  held  him  in  custody  exclusively  upon 
the  warrants,  not  signed  by  a  magistrate,  in  favor  of  Adams 
and  Allison  and  Bryson,  he  was  guilty  as  charged  in  the  bill 
of  indictment:  that  if  he  arrested  him  upon  the  Matthis 
warrant,  which  was  legal,  as  well  as  upon  the  other  warrants, 
then  he  was  justified,  although  the  other  warrants  turned 
out  to  be  illegal. 

The  jury  having  found  the  defendant  guilty,  a  motion  was 
made  for  a  new  trial  on  the  ground  of  misdirection  by  the 
court.  This  motion  was  overruled,  and,  judgment  being 
rendered  against  the  defendant,  he  appealed  to  the  Supreme 
Court. 

Attorney  General  for  the  State. 

No  counsel  in  this  Court  for  the  defendant. 

Gaston  J.  T,he  case  does  not  state  explicitly  that  the 
defendant  was  a  known  constable,  nor  that  the  warrant  ia 
£^vor  of  Matthis  was  one  on  which  bail  was  required.    We 
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feel  ourselves  bound,  however,  to  understand  that  the  facts  Jo"'^  134S 
are  so,  because  he  is  described  in  the  case  generally  as  **ft^jjJJ 
constable,"  and  the  warrant  was  assumed  by  the  judge  to  be       v 
one,  which  gave  authority  to  arrest  the  prosecutor.    Under    Knby. 
this  view  of  the  case,  we  hold  that  there  was  error  in  the  in- 
structions to  the  jury.    If  a  known  officer,  who  has  two  war- 
rants in  his  iiands,  the  one  legal  and  the  other  illegal,  de- 
clare at  the  time  of  arrest  that  he  makes  the  arrest  by  virtue 
of  the  illegal  warrant,  that  is  not  a  false  imprisonment,  for 
the  lawfulness  of  the  arrest  does  not  depend  upon  what  he 
declares,  but  upon  the  sufficiency  of  the  authority  which  he 
,then  has.     Grenville  v  College  of  Physicians^   12  Mod. 
.386.     Crowther  v  Ramsbottom  ij*  al.    7  Term  Rep.  655.     , 
If  the  defendant,  indeed,  were  not  a  known  officer,  or  if  the 
warrant  of  Malthis  was  not  one,  on  which  bail  was  required, 
the  defendant,  under  th^  circumstajices  disclosed  by  the  tes- 
timony, would  be  clearly  guilty  of  the  offence  charged. 
When  an  arrest  is  made  by  one  not  a  known  officer,  he  is 
bound  at  the  time  to  make  known  the  warrant  under  which, 
he  arrests;  and  a  warrant  from  a  magistrate  in  a  civil  case, 
upon  which  bail  has  not  been  required,  is  in  law  but  a  sum- 
mons, and  gives  no  authority  to  arrest. 

This  opinion  must  be  certified  to  the  Court  below  with 
instructions  to  set  aside  the  verdict  and  award  a  new  trial. 

P^r  CuRjAM,  New  trial  awarded^ 
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STATE  va.  JESSE  C.  COCKERHAM. 

Jane  1842  The  time  at  which  a  sentence  in  a  criminal  case  shall  be  caried  into  ex- 
■  ■        —     eculion,  forms  no  part  of  the  judgment  of  the  court. 

Therefore  where  a  defendant,  who  had  been  convicted  of  an  assaolt,  was 
sentenced  to  be  imprisoned  for  two  calendar  months  **  from  and  after 
the  first  day  of  November  next*'  and  did  not  go  into  prison  according 
to  the  sentence,  and  at  a  subsequent  term  of  the  court,  it  was  directed 
that  the  sentence  for  two  months  imprisonment  should  be  immediately 
executed.    Held  that  the  court  had4he  power  to  make  such  order. 

This  was  an  appeal  from  an  order  of  his  Hpnor  Judge 
Bailey,  made  at  the  Spring  Terra,  1842,  of  Haywood  Supe  - 
lior  Court  of  Law.  It  appeared  that  at  the  Fall  Term,  1841, 
of  Haywood  Superior  Court,  which  was  on  the  first  Mon- 
day after  the  fourth  Monday  of  September,  the  defendant 
was  convicted  of  an  assault  on  one  Thomas  J.  Cooper,  and 
was  sentenced  to  be  imprisoned  for  two  calendar  months 
"frorp  and  after  the  first  day  of  November  next;"  that  the 
defendant  entered  into  recognizance  to  appear  and  go  to  pri- 
son at  the  time  specified,  but  that  although  he  did  not  attempts 
to  escape,  yet  in  fact  he  was  not  imprisoned  according  to  the 
said  sentence— -and  now  at  Spring  Term,  1842,  of  the  said 
court,  the  Solicitor  for  the  State  moved  that  the  said  defend- 
ant be  taken  into  custody  and  that  the  sentence  pronounced 
against  him  at  the  last  Term  be  forthwith  carried  into  exe- 
cution. The  defendant's  counsel  objected  on  the  ground, 
that  the  time  having  elapsed,  at  which  the  said  sentence  was 
to  have  been  carried  into  execution,  without  any  default  on 
the  defendant's  part,  the  present  court  had  no  power  to  im- 
prison him.  This  objection  was  overruled,  and  it  was  or 
dered  by  the  court  "that  the  said  Jesse  C.  Cockerham  be 
now  taken  into  the  custody  of  the  Sheriff  and  be  imprisoned 
for  the  space  of  two  months  from  the  present  time."    From 
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this  order  the  defendant  appealed  to  the  Supreme  Court.  June  1842 

Attorney  General  for  the  State.  ^^ 

No  counsel  in  this  Court  for  the  defendant.  Cocker- 


ham. 


Gaston,  J.  The  time,  at  which  a  sentence  shall  be  car- 
ried into  execution,  forms  no  part  of  the  judgment  of  the 
court.  Tlie  judgment  is  the  penalty  of  the  law,  as  declared 
by  the  court,  while  the  direction,  with  respect  to  the  time  of 
carrying  it  into  eifect,  is  in  the  nature  of  an  award  of  exe- 
cution. In  this  case  the  judgment  was  that  the  defendant  be 
imprisoned  two  calendar  months;  and  the  words,  which  fol- 
low in  the  record,  "  from  and  after  the  1st  of  November  next," 
direct  the  lime  of  executing  the  judgment.  The  entry,  in- 
deed, would  have  been  more  formal,  had  the  judgment  and 
the  mandate  for  carrying  it  into  effect  been  separate  and  dis- 
tinct. But,  however  informal,  it  can  be  understood,  in  con- 
formity to  the  law,  as  consisting  of  distinct  parts,  and  there- 
fore ought  to  be  so  understood.  Upon  the  defendant  ap- 
pearing in  court  and  his  identity  not  being  denied,  and  it  be- 
ing admitted  that  the  sentence  of  the  court  had  not  been 
executed,  it  was  proper  to  maks  the  necessary  order  for  car- 
rying the  sentence  into  execution.  There  is  therefore  no 
error  in  the  order  appealed  from.  This  opinion  must  be 
certified  to  the  Superior  Court  of  Haywood  with  the  ap- 
propriate directions. 

Per  Curiam,  Ordered  accordingly. 
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MNE  BALDBIDGE  m.  WILLIAM  ALLEN. 

«        .-.^^  ^  here  one  Dnintentlonally  does  an  act  with  force,  which  produces  an 
Jone  1843  j.       .  .  .  .  .      ^  .  •  ..        «  j 

^^^^^^^^^^     immediate  injury,  the  person  injured  may  bring  an  action  of  ire^past, 

or  an  action  on  the  cote,  and  in  the  latter  he  declares  opoB  the  negU' 

genet  or  earektsneet  of  the  defendant. 

But  when  the  forcible  act  is  done  wilfully^  negligence  is  of  course  negB- 
lived,  and  the  only  remedy  is  tretpast  for  jLhe  immediate  injury. 

In  such  an  action  of  trespass.,  damages  for  ulterior  injuries,  beyond  the 
immediate  injury,  are  to  be  recovered  under  a  j^er  quod^  on  being  spe- 
cially stated  in  the  declaration. 

The  case  of  Alien  y  Greenlte^^  Dev.  370,  cited  and  approred. 

Appeal  from  the  judsfment  of  his  Honor  Judge  Bailey,  at 
the  Spring  Term,  1842,  of  Rutherford  Superior  Court  of 
Law.  This  was  an  action  on  the  case,  in  which  the  plaintiff 
declared  for  the  injury  which  shesustained,  in  consequence  of 
the  defendant's  taking  from  her  actual  possession  three  ne- 
groes on  or  about  the  middle  of  May.  It  was  in  e\  idence  that 
the  negroes  were  in  the  actual  possession  of  the  plaintiff,  and 
that  about  the  middle  of  May,  1839,  the  defendiWiJt  took  them 
from  her  possession  with  force,  by  which  she  lost  the  crop 
which  she  had  then  planted.  The  counsel  for  the  plaintiff 
waived  the  trespass,  and  declared  for  the  consequehtial  inju- 
ry arising  from  the  loss  of  the  crop,  which  had  been  planted, 
and  which  was  lost  for  the  want  of  some  one  to  work  it. 
The  negroes  were  kept  by  the  defendant  for  about  two  weeks. 
The  Court  asked  the  plaintiff's  counsel,  if  he  declared  in 
Trover.  He  said  he  did  not,  but  declared  in  case  for  the 
cousequential  injury,  arising  from  the  loss  of  the  crop.  By 
consent  of  the  counsel  a  verdict  was  taken  for  the  plaintiff, 
subject  to  the  opinion  of  the  court.  The  court,  being  of 
opinion  that  Trespass  or  Trover  was  the  remedy,  and  that 
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case  would  not  lie  for  the  consequential  injury,  set  aside  the  Jom  IMS 

verdict,  and  directed  a  nonsuit  to  be  entered.    From  this  ^  . . . . 

judgment  the  plaintiff  appealed  to  the  Supreme  Court.  t 

Allen. 

No  counsel  appeared  for  the  plaintiff  in  this  Court. 

/•  G.  Bynum  for  the  defendant,  to  show  that,  where  the 
injury  was  immediate  and  wilful,  trespass  was  the  proper  ac- 
tion, cited  the  following  authorities:  Piitsv  Gaince,  1  Salk. 
10.  Leame  v  Bray,  3  East.  602.  OgU  v  Barnes,  8  T, 
R.  188.  Davy  v  Edwards,  5  T.  R.  648.  Savignacv 
Roome^  6  T.  R.  126.    Haward  v  Banckes,  2  Bur.  1113. 

Daniel,  J.  Where  one  unintentionally  does  an  act  with 
force,  which  produces  an  immediate  injuyy,  the  person  in- 
jured may  bring  an  action  of  trespass,  or  he  may  bring  an 
action  en  the  case.  If  he  brings  case,  he  declares  upon  the 
negligence  or  carelessness  of  the  defendant  in  managing 
the  ihing,  which  has  produced  the  injury;  as  that  he  so 
negligently  and  carelessly  drove  his  coach,  used  his  gun, 
rode  his  horse,  steered  his  ship  &c.,  that  the  plaintiff  or  his 
property  was  struck  and  hit,  and  was  injured  in'consequence 
of  such  carelessness.  In  such  an  action,  upon  the  case,  the 
plaintiff  may  recover,  not  only  for  the  immediate  injury,  but 
for  all  other  injiuies  flowing  from  and  out  of  it.  But  when 
the  forcible  act  is  done  wilfully,  negligence  is  of  course 
neorativcd,  and  then  trespass  is  the  only  remedy  for  the  im» 
mediate  injury.  Moreton  v  Hardern.  10  Eng.  C.  L.  R.  316* 
Williams^  Holland,  25  Eng.  a  L.  R.  50.  Lloyd  v  Need- 
um,  1 1  Price  608.  10  Weiidall  324.  If  trespass  be  brous:ht^ 
damages  for  all  ulterior  injuries,  beyond  the  immediate  inju- 
ry, can  be  recovered  only  under  a  per  quod,  on  being  spe- 
cially stated  in  the  declaration.  Chitty's  Plead.  442.  Lin- 
don  V  Hooper,  Peake's  Rep.  63.  Cowper  418.  Judge  Black- 
stone  says  that  every  action  of  trespass  with  etper  quod 
includes  an  action  on  the  case.  Scott  v  Shepperd,  2  Black.  ' 
Rep.  897.  The  plaintiff  contends  that,  inasmuch  as  the- 
damages  now  sought  to  be  recovered  (for  the  loss  of  the 
crop)  would  not  have  been  recovered,  if  she  had  brought 
trespass,  but  under  a  per  quod  in  her  declaration,  she  is 
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June  1843  now  entitled  to  waive  the  damages  for  the  wilful  taking  of 
Baldiidffe  ^^^  slaves,  and  recover  in  this  action  on  the  case  for  the  loss 
T  of  the  crop,  as  a  consequential  damage.  We  answer  that 
Allen,  jjjg  declaration  must  of  necessity  state  the  forcible  and  wil- 
ful taking  of  the  slaves;  the  immediate  injury,  therefore, 
cannot  be  redressed  in  an  action  on  the  case.  And  it  seems 
to  us  that  all  the  subsequent  injuries,  resulting  from  this 
wilful  act,  are  as  links  in  the  same  chain,  or  branches  from 
the  same  stem;  and  if  the  immediate  injury  cannot  be  re- 
dressed in  this  action,  none  of  the  incidental  injuries  can  be. 
When  Judge  Blackstone  made  the  feibove  remark,  he  re- 
ferred to  the  case  of  Bourden  v  Allaway^  11  Mod.  180. 
That  was  an  action  on  the  case,*  for  procuring  the  plaintiff 
to  be  arrested  and  carried  to  prison  without  a  just  cause. 
The  case  in  Modern  is  very  loosely  reported;  it  was,  howev- 
er, an  action  on  the  case^  and  if  the  process  issued  from  a 
court  having  jurisdiction,  and  the  defendant  maliciously 
caused  it  to  be  issued,  then  case  was  the  only  remedy:  but  if 
the  court  which  issued  the  process,  had  no  jurisdiction,  then 
we  hold  that  the  plaintiff  must  bring  trespass.  Allen  v 
Greenlee,  2  Dev.  370.  As  the  action  was  in  case,  upon  an 
injury  proper  for  that  action,  the  observations  made  by  the 
court  were  correct,  that  the  plaintiff  might  sl^ip  over  the 
immediate  injury,  and  recover  for  any  other  injuries  which 
followed  and  were  consequent  upon  the  immediate  injury. 
And  we  think  that  Judge  BLACitsTONE  meant  no  more  than 
this,  when  he  made  the  remark  referred  to.  The  case  of 
Pitts  v  Gaince,  1  Salk.  10,  was  an  action  on  the  case  by  the 
captain  of  a  ship  for  the  injury  which  he  had  sustained  as 
master.  He  was  not  the  owner  ot  the  ship,  which  the  de- 
fendant had  wilfully  seized;  he  did  not  declare  upon  his  pos- 
session as  bailee,  but  only  for  the  injury,  which  he  had  sus- 
tained as  captain  in  consequence  of  the  breaking  up  of  the 
voyage.  That  case,  therefore,  is  not  one  that  supports  the 
declaration  in  this  case.  In  Wilson  v  Smith,  10  Wendall 
328,  the  court  say,  that  in  trespass  all  the  consequential  dam- 
ages may  be  recovered  under  a  per  quod,  so  that  there  is  no 
necessity  for  departing  from  the  appropriate  form  of  action. 
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We  think  that  all  the  authorities  are  against  the  plaintiff,  Jod^  I84d 
and  that  the  judgment  must  be  affirmed.  "" 

Per  Curiam,  Judgment  affirmed. 


STATE  TO  THE    USE    OF  H.    G.  WOODFIN    va.  FRANCIS 
McGEE  AND  OTHERS. 

An  action  on  a  SherifT's  bond,  in  the  name  of  the  State  to  the  use  of  an 
injured  party,  may  be  brought  in  the  Superior  Court  of  the  county,  in 
which  the  relator  resides,  though  all  the  defendants  reside  in  a  differ, 
ent  county. 

This  was  an  appeal  from  the  judgment  of  his  Honor  Judge 
Bailey,  at  the  Spring  Term,  1842,  of  Macon  Superior 
Court  of  Law.  The  action  was  brought  on  the  official  bond 
of  the  sheriff  of  Cherokee  county  against  him  and  his  sure- 
ties. At  the  return  term  the  defendants  pleaded  in  abate- 
ment that  they  all  resided  in  Cherokee  county,  v/here  the 
bond  was  executed;  that  the  bond  being  payable  to  the 
State,  though  H.  G.  Woodfin,  by  whom  it  had  been  put  in 
suit,  did  reside  in  this  county,  tl*e  suit  should  have  been 
brought  in  the  Superior  Court  of  Cherokee  county.  To 
this  plea  there  was  a  demurrer,  and  the  demurrer  being  sus- 
tained by  his  Honor,  an  appeal  was  taken  to  the  Supreme 
Court. 

No  counsel  appeared  for  the  plaintiff  in  this  court. 
J.  6r.  Bynum  for  the  defendant. 

Daniel,  J.  Where  the  action  is  not  local,  and  the  par- 
ties live  in  different  counties,  the  suit  may  be  brought  in  the 
court  of  either  county  at  the  option  of  the  plaintiff    Rev. 

26 
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Jane  1842  Stat.  c.  31,  s.  39.  It  is  true  that  pleas  of  the  State  are  com^ 
""sTi  prehended  in  the  list  of  local  actions;  but  that  is  where  the 
▼  State  is  the  real  and  substantial  party  in  interest  In  this 
McGoe.  action  the  State  is  but  a  nominal  party.  The  act  of  Assem- 
bly declares,  that,  on  a  breach  of  the  conditions  in  a  sheriff's 
bond,  the  party  or  parties  injured  may  maintain  an  action  on 
the  same  in  the  name  of  the  State,  provided  the  person  or 
persons  so  injured  and  bringing  suit  shall  state  in  the  decla- 
ration, as  they  are  authorized  to  do,  matter  of  inducement 
sufficient  to  shew  the  court,  at  whose  instance,  and  in  whose 
behalf,  the  same  is  brought.  Rev.  Stat.  c.  81,  s.  1.  2.  Then, 
the  relator  is  to  be  considered  the  real  plaintiff;  he  must 
state  in  his  declaration  that  the  suit  is  brought  at  his  instancei 
and  for  his  benefit.  As  the  Legislature  considers  the  rela- 
tor to  be  the  real  plaintiff,  we  are  of  the  opinion  that  this  ac- 
tion was  properly  brought  in  the  county  of  the  relator,  and 
that  the  decision  in  the  Superior  Court  was  right;  which 
must  be  accordingly  certified  to  that  court. 

Per  CtJRiAM,  Ordered  accordingly. 


OP  NORTH  CAROLINA.  211 


STATE  TO  THE  USE    OF   ISAAC    HUTCHINS  rt.  PHILIP 
HOLCOMBE&al. 

A  constable  is  not  obliged  to  receive  claims  for  collection,  as  he  is  Jone  184S 
boand  to  obey  a  legal  mandate;  but  if  he  does  so  receive  them,  he    ■  ■ 

and  his  sureties  are  bound  in  respect  thereof,  under  the  act  of  1813, 
(Rev.  Stat  c.  34,  s.  9,)  so  far  as  they  have  consented  to  be  bound, 
*'  to  endeavor  diligently  to  collect  them."  The  degree  of  diligence  H 
no  more  and  no  less  than  is  required  by  law  from  other  collecting  a- 
gents. 

A  constable,  therefore,  is  not  bound  to  sue  out  a  warrant  on  a  claim  put 
in  his  hands  for  collection,  when  the  issuing  of  such  process  would  be 
entirely  finitlesa. 

In  an  action  on  a«onstable^«  bond,  the  constable's  receipt  for  <'an  ac- 
count" to  collect  is  not  even  prima  facie,  evidence  that  the  amount  of 
the  account  or  any  part  of  it  was  really  due. 

The  cases  of  the  Governor  v  Carravmy^  3  Dev.  436,  Matthews  v  Smith* 
2  Dev,  &  Bat.  287,  and  McEinder  v  LiUlejokn,  1  Ire.  66,  cited  and  ap- 
proved. 

This  was  an  appeal  from  the  judgment  of  the  Superior 
Court  of  Law  of  Snrry  county,  at  the  Spring  Term,  1842, 
his  Honor  Judge  Pearson,  presiding.  The  case  was  thus 
reported  by  the  Judge: 

It  was  an  action  of  debt  upon  the  b<»od  of  a  constable. 
The  bond  was  in  the  usual  form,  and  the  breach  assigned 
was  a  want  of  due  diligence  and  failing  to  collect  a  claim 
upon  one  John  Perdee  for  g4  60  cents^.  The  relator  read 
in  evidence  the  receipt  of  Holcombe  (the  constable)  for  an 
account  on  John  Perdee,  in  favor  of  the  relator  for  $i  60 
cents,  which  he  was  to  collect  as  constable,  dated  Februarj^j 
1838.  The  execution  of  the  bond  sued  on,  which  was  dat- 
ed in  February,  1838,  was  admitted.  The  relator  here 
rested  his  case.  The  defendant's  counsel  moved  to  nonsuit 
the  plaintiff,  because  there  was  no  evidence  that  Perdee  had 
property  out  of  which  the  money  could  be  made,  and  be* 
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June  1842  caase  there  was  no  evidence  that  Perdee  had  ever  been  in 
■"T"  the  county  of  Surry,  during  the  year  1838.  The  court  re- 
V  fused  to  nonsuit,  being  of  opinion  that  the  constable  was 
Holcombe  bound  to  shew  that  he  had  taken  out  a  warrant  and  made  a 
'  return  of  non  est  inventus,  so  as  to  inform  the  relator  offi- 
cially that  Perdee  could  not  be  found,  if  such  was  the  fact; 
if  he  was  found,  then  the  officer  was  bound  to  shew  that  he 
had  taken  judgment,  or  account  for  not  doing  so;  and  if  he 
got  a  judgment,  then  he  was  bound  to  sue  out  execution  and 
make  a  return  of  no  goods,  so  as  to  inform  the  relator  offi- 
cially that  Perdee  had  nothing,  if  such  was  the  fact;  and 
that,  for  a  failure  in  these  particulars,  the  plaintiff  was  enti- 
tled, at  least,  to  nominal  damages.  But  the  court  was  also 
of  opinion,  that,  when  an  officer  neglected  to  make  a  re- 
turn, which  would  discharge  him  from  liability,  a  failure  to 
do  so  would  not  only  subject  him  to  nominal  damages,  but 
would  raise  a  presumption  against  him,  which,  unless  re- 
butted, would  be  sufficient  to  subject  him  to  damages  to  the 
amount  of  the  debt.  If  he  failed  to  discharge  himself  by 
returning  7ion  est  inventus,  the  presumption  was,  that  he 
could  have  been  found — otherwise,  why  fail  to  make  a 
return?  if  he  failed  to  discharge  himself  by  returning  no 
goods,  the  presumption  was,  that  the  debtor  had  property — 
otherwise,  why  fail  to  make  the  proper  return? 

The  defendant's  counsel  then  called  one  Haynes,  who 
Bwore  that  Perdee  was  a  strolling  Shoe-maker,  who  came  to 
the  town  of  Rockford,  in  Surry  county,  in  the  winter  of 
1837-1838,  without  any  visible  property  except  his  clothes 
and  tools,  and  remained  there  two  or  three  months,  and  then 
went  off  without  any  visible  property,  and,  as  he  believed, 
perfectly  insolvent;  that  the  relator  kept  a  store  in  Rock- 
lord,  and,  on  one  occasion,  refused  credit  to  Perdee  for  a  haft 
at  $4,  and  some  other  small  articles,  until  witness  agreed  to 
see  the  amount  paid;  that  witness  had  since  paid  the  amount 
to  the  relator — he  was  not  asked,  and  did  not  state,  when  he 
had  paid.  The  defendants  also  called  one  Cook,  who  swore 
that  he  lived  in  the  edge  of  Wilkes  county,  near  the  Surry 
line — that  Perdee's  family  lived  on  bis  land  in  Wilkes — that 
Pj3r4ee  himself  was  frequently  absent — that  in  the  Fall  of 
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1837,  Perdee  went  over  to  Surry  to  make  shoes,  and  did  not  J^ne  1849 
return  till  the  Spring  of  1838 — that  Perdee  had  not  any"^^^j^ 
visible  property — that  sometime  in  the  summer  of  1838,       ▼ 
Holcombe,  the  constable,  who  lived  near  Jonesville,  some  Ro*coDab* 
eighteen  miles  from  Rockford,  and  in  that  part  of  Surry  ad- 
joining Wilkes,  told  him  that  he  hnd  an  account  against 
Perdee  in  favor  of  the  relator,  and  wished  hinri  to  take  it  and 
try  to  make  the  money — he  declined,  and  told  Holcombe 
that  Perdee  was  wholly  insolvent.     The  defendants  also 
called  one  John  Perdee,  who  swore  that  he  lived  in  Snrry 
county — that  his  name  was  John   Perdee,  and  that  he  was 
able  to  pay  the  amount  of  the  claim — but  that  he  lived  some 
distance  from  Rockford,  and  never  had  any  dealings  with 
the  relator,  and  never  owed  him  any  thing — that  the  man 
spoken  of  by  Haynes  and  Cook,  although  usually  called 
John  Perdee,  was,  in  fact,  named  John  B.  Perdee,  and  so 
sisff^ed  his  name. 

The  plaintiff's  counsel  then  proposed  to  take  a  verdict  for 
nominal  damages.  This  was  declined  by  the  defendant's 
counsel,  who  insisted,  and  moved  the  court  to  charge,  1st, 
that  if  the  debt  had  been  paid  to  the  relator  by  Haynes,  he 
was  not  entitled  to  any  damages;  2d,  that  from  the  evidence, 
the  relator  never  had  a  claim  against  Perdee,  and  so  could 
not  recover  damages,  for,  in  fact,  he  had  been  saved  costs  by 
the  officer's  not  returning  the  warrant,  when  the  judgment 
would  have  been  rendered  against  the  relator.  The  Court 
charged  that  when  a  relator  receives  the  debt  before  a  breach 
of  the  bond,  he  was  not  entitled  to  any  damage,  for  thi» 
would  account  for  the  officer's  taking  no  further  steps.  But 
if,  in  this  case,  the  jury  was  satisfied  that  the  debt  mention- 
ed by  the  witness  Haynes  was  the  same  as  that  stated  in  the 
receipt,  still  there  was  no  evidence  that  Haynes  had  paid  the 
debt  before  the  breach  of  the  bond;  and  in  the  second  place, 
the  court  charged  that  there  was  no  evidence  that  the  relator 
never  had  a  claim  against  Perdee,  as  stated  in  theofficer's 
receipt,  and  it  was  not  law  that  constables  could  neglect 
their  duty,  and,  when  sued,  come  into  court  and  insist,  by 
way  of  defence,  that  the  relator  had  no  claim.  When  a  man 
gave  a  constable  a  claim,  he  had  a  right  to  expect  him  to 
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Juoe  1843  take  the  necessary  steps,  in  order  to  have  the  question  of 
g         debt  or  no  debt  tried  in  the  regular  way,  and  that  question 
T       could  only  come  in  collaterally,  in  a  suit  like  the  present,  to 
Holcombe lessen  the  amount  of  damages,  and  not  to  defeat  the  action. 
The  court  then  told  the  jury  that  the  relator,  who  placed  a 
claim  in  the  hands  of  a  constable,  had  a  right  to  nominal 
damages,  when  the  officer  was  guilty  of  neglect  of  duty,  al- 
though the  debtor  had  no  visible  property,  for  the  relator 
might  insist  to  take  judgment  and  sue  out  a  ca.  sa.  or  re- 
duce an  open  account  to  a  judgment,  and  prevent  the  statute 
of  limitations. 
The  jury  found  for  the  plaintiff,  and  assessed  dama* 

ges  to  one  penny.  A  motion  was  made  for  a  new  trial,  on 
the  ground  of  misdirection  by  the  judge,  and  the  motion  be- 
ing ov^erruled  and  judgment  rendered  for  the  plaintiff,  the 
defendants  appealed. 

No  counsel  for  the  plaintiff. 
Boy  den  for  the  defendants. 

Gaston,  J.  We  are  of  opinion  that  there  is  error  in  the 
instructions  given  to  the  jury  on  the  trial  of  this  case.  Be- 
fore the  act  of  1818,  (Rev.  Stat.  c.  34.  s.  9,)  it  was  no  part 
of  the  duty  of  a  constable,  as  such,  to  collect,  or  endeavor 
to  collect,  claims  put  into  his  hands  for  collection,  and,  if  he 
entered  into  an  engagement  to  perform  such  service,  he  was 
responsible  for  a  breach  of  that  engagement  according  to  the 
rules  of  law,  which  regulate  contracts  of  agency.  By  this 
act  of  1818  it  was  enacted,  that  every  constable  should  give 
a  bond,  with  condition,  "not  merely  for  the  faithful  dis- 
chara:e  of  his  duty  as  such,  but  for  his  diligently  endeavor- 
ing to  collect  all  claims  put  into  his  hands  for  collection." 
Since  the  passing  of  this  act,  it  has  been  said  that  the  collec- 
tion of  claims  without  suit  as  well  as  with  suit  is  part  of  the 
official  duty  of  a  constable;  but  this  dictum  is  not  correct,  if 
more  be  thereby  intended  than  that  his  official  bond  is  bro- 
ken, as  well  by  not  "diligently  endeavoring  to  collect  all 
claims  put  into  his  hands  for  collection,"  as  by  failure  to  ex- 
ecute a  precept  to  him  properly  directed^  or  to  do  any  other 
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act  strictly  official.  Certainly  he  is  not  bound  to  receive  J»n«  *849 
claims  for  collection,  as  he  is  bound  to  obey  a  legal  mandate;  "^^^ 
but  if  he  does  so  receive  them,  he  and  his  sureties  are  bound  t 
in  respect  thereof,  so  far  as  they  have  consented  to  be  bound  Holcombe 
"  to  endeavor  diligently  to  collect  them."  Neither  the  act  nor 
the  bond  prescribes  a  new  rule,  nor  do  they  furnish  any  mea- 
sure of  diligence,  but  they  provide  only  a  more  ample  secu- 
rity for  its  observance.  Such  acts,  and  such  omissions  as 
would  have  been  deemed,  before  the  act  of  1818,  or  where 
tLere  was  no  express  stipulation  for  dihgence,  to  constitute 
a  compliance  with,  or  a  breach  of,  the  implied  duty  of  dili- 
gence in  a  collecting  agent,  have  the  same  legal  character  of 
diligence  or  neglect,  when  brought  under  judicial  cogni- 
zance, upon  the  alleged  breach  of  the  condition  of  a  bond, 
since  the  acti  stipulating  lor  diligence.  It  was  distinctly 
held  in  the  case  of  The  Governor  v  Carraway^  3  Dev. 
436,  that  the  act  of  1818  "  does  not  establish  any  new  prin- 
ciples imposing  a  peculiar  responsibility  on  constables,  but 
provides  that  the  sureties  of  constables  shall  be  liable  for 
their  acts  as  agents^  when  they  themselves  would  be  respon- 
sible upon  their  undertakings  in  that  capacilyP 

The  breach  alleged  in  this  case  was,  that  Holcombe  (the 
constable)  had  utterly  neglected  to  collect  a  debt  due  to  the 
relator  from  John  Perdee,  the  collection  of  which  he  had 
undertaken.  It  was  incumbent  upon  the  relator  (the  real 
plaintiff)  to  shew  this  breach  by  at  Xe^iSi  prima  facie  evidence. 
But  he  offered  none.  There  was  no  evidence  that  the  plain- 
tiff had  a  "claim"  against  Perdee,  that  is  to  say,  a  demand 
because  of  something  due  from  Perdee.  The  receipt  exhib- 
ited was  not  of  a  bond,  note,  or  other  evidence  of  a  debt, 
but  of  an  account  or  statement  made  out  by  the  plaintiff, 
setting  forth  the  items  and  amount  of  an  alleged  demand 
for  goods  sold  and  delivered.  Without  some  proof  of  a 
deli  due  fromPerdee,  there  was  no  substratum  for  the  alleged 
breach.    There  was  no  "claim"  to  collect. 

The  general  rule  of  diligence  required  of  a  collecting  a- 
gent  is  that  degree  of  vigilance,  attention  and  care,  which  a 
faithful  and  prudent  person,  conversant  with  busiiiess  of  that 
description,  would  ordinarily  use.     His  Honor  held  that 
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Jone  1842  the  Constable  was  bound  at  all  events  to  sue  out  process  a* 

""7  gainst  the  supposed  debtor,  whether  he  could  be  found  or 

V       not,  and,  if  process  could  be  served,  to  prosecute  the  action 

Holcombe  jq  judgment  and  sue  out  execution,  whether  the  debtor  had 
or  had  not  the  ability  to  pay.  It  seems  to  us  that  such  cer- 
tainly is  not  the  rule  of  diligence  in  an  ordinary  private 
agency,  except,  perhaps,  when  specific  instructions  have  been 
given  to  that  effect.  Prudent  men,  in  the  management  of 
their  own  concerns,  do  not  ordinarily  sue  out  process  with- 
out a  prospect  oi  having  it  served,  or  run  themselves  to  the 
expense  of  bringing  suits,  obtaining  judgments  and  issuing^ 
executions,  against  paupers.     We  have  held  that  inability  to 

'  find  a  debtor,  and  a  want  of  ability  in  the  debtor  to  pay  the 

debt,  afford  a  reasonable  explanation  ot  a  forbearance  to  sue 
on  the  part  of  the  creditor,  and  therefore  remove  the  pre- 
sumption of  satisfaction  which  arises  from  laches.  Mat- 
thews V  Smith,  2  Dev.  <fc  Bat.  287.  McKinder  v  Little- 
jokn,  I  Ired.  66,  If  such  circumstances  remove  the  impu- 
tation of  laches  in  the  principal,  they  cannot  be  immaterial 
when  the  agent  is  sought  to  be  charged  because  of  his 
laches.  But  the  very  point  is  determined  in  the  case  of  the 
Governor  v  Carraway,  already  cited.  It  was  there  held 
that  the  sureties  of  a  constable,  unless  there  were  express 
instructions  to  the  contrary,  are  not  liable,  under  the  act  of 
1S18,  for  not  suing  out  an  execution  against  an  insolvent 
debtor. 

We  feel  ourselves  bound  to  reverse  the  judgment  below 
and  to  remand  the  cause  for  another  trial. 

Per  Curiam,  Judgment  reversed  and  new  tri- 

al awarded. 
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DEN  ON  DEMISE  OF  WILLIAM  MATTHEWS  v$.  EZEKIEL 
MATTHEWS. 

In  Ejectment,  the  defendant,  t^ho  has  executed  to  the  lessor  of  the  Jone  1849 
plaintiff  a  deed  for  the  land  in  eontroyersy*  to  which  feme»  eooerU'-  ■ 
were  parties,  bat  which  was  not  re^larly  proved  as  to  them,  cannot 
deny  the  plaintiff's  right  to  recover. 

This  was  an  appeal  from  the  judgment  of  the  Superior 
Court  of  Law  of  Chatham  county,  at  Spring  Term,  1842, 
his  Honor  Judge  Dick  presiding.  It  was  an  action  of  E. 
jectment,  and  in  the  trial  of  the  case  the  plaintiff  offered  in 
evidence  a  conveyance  in  fee  simple  for  the  tract  oi  land  in 
controversy.  The  deed  was  executed  by  the  defendant,  and 
proved  as  to  him.  It  also  purported  to  be  executed  by  sev- 
eral others,  some  of  whom  were  married  women;  but  as  to 
these  there  was  not  such  a  probate  as  is  required  by  law  to 
admit  the  deed  to  registration.  The  defendant  objected  to 
the  evidence,  because  the  femes  coverts  had' not  been  pri- 
vately examined;  but  the  judge  received  the  evidence,  be« 
cause  the  deed  was  good  against  all  the  parties  except  the 
femes  coverts,  and  the  defendant  having  signed  the  deed,  the 
probate  and  registration,  in  the  county  of  Chatham,  where 
the  land  lay,  was  good  against  him  at  all  events.  The  hus- 
bands of  the  femes  coverts  who  signed  the  deed  are  still  liv- 
ing, and  they  also  exeoisted  it.  Judgment  having  been  ren- 
dered against  the  defendant,  he  appealed. 

No  counsel  appeared  tor  the  plaintiff. 
WaddeU  and  Iredell  for  the  defendant. 

DanieL)  !•  We  learn  from  the  case  that  the  deed  was 
proved  in  Chatham  County  Court,  and  we  must  take  it  that 

27 
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Jah#  1842  it  was  duly  registered,  as  there  is  no  objection  raised  on  that 
Mauhews '^^^®'     The  deed,  therefore,  passed  all  the  interest  in  the 
V       land  which  the  defendant  and  the  husbands  of  his  sisters 
Matthews  y^^^  j^  \^^     'Phe  deed  certainly  was  evidence  for  the  plaintiff. 
If  the  sisters  are  all  alive,  the  plaintiff  is  entitled  to  recover 
his  term  in  all  the  land  mentioned  in  the  declaration;  as  all 
the  estate  of  the  defendant^  and  the  estates  that  the  husbands 
had,  in  right  of  their  wives,   passed  to  him  by  force  of  the 
deed.    In  the  lands  belonging  to  the  wife  in  fee,  which  are 
in  possession,  the  husband  has-  an  interest  which  his  deed 
will  pass;  and  at  his  death,  the  wife  or  her  heir  may  enter 
upon  the  husband's  alienee.    But  during  the  lives  of  the 
husband  and  wife,  or  after  her  death  leaving  issue,  the  bar- 
gainee of  the  husband  has  a  good  title  during  the  husband's 
life.    The  judgment  must  be  affirmed. 

Per  Curiam,  Judgment  affirmed. 


JOSIAH  HOLLY  w.  ISAAC  P.  FREEMAN,  ADM'OR  &c. 

The  decTaration  of  a  defendant  that  she  <<  rememhered  giving  the  note* 
but  believed  she  had  paid  it,"  is  no  evidence  to  lebut  the  presumption 
of  payment  arising  under  our  Act  of  Assembly  from  the  lapse  of  ten 
yeais,  nnd  the  Judge  has  a  right  so  to  inform  the  Jury. 

This  was  an  appeal  from  the  judgment  of  Ihe  Superior 
Court  of  Law  of  Bertie  county,  at  Spring  Term,  1842,  his 
Honor  Judge  Manly  presiding.  The  case  was  an  action  of 
debt  commenced  by  warrant  before  a  justice  of  the  peace, 
to  which  were  pleaded  the  general  issue  and  the  statute  de- 
claring a  presumption  of  payment  of  all  contracts  after  the 


OP  NORTH  CAROLINA.  219 

lapse  of  ten  years  from  the  time  the  right  of  action  accrued,  J""©  1843 
passed  in  1826,  (Rev.  Stat.  c.  65.,  s.  13.)    It  appeared  that""  j^  „ 
the  note  sued  upon  was  due  the  15th  of  September,  1826,       ▼ 
and  the  action  was  brought  the  18th  of  January,  1841.    A[Ff««nian' 
witness  was  introduced,  who  proved  that,  a  short  time  before 
the  warrant  was  sued  out,  he,  at  the  request  of  the  plaintiff, 
spoke  to  the  defendant's  testator  about  the  note,  when  she 
declared  that  "she  remembered  giving  the  note,  but  said  she 
believed  she  had  paid  it."    The  testimony  being  here  con- 
cluded on  the  part  of  the  plaintiff,  the  presiding  judge  inti* 
mated  an  opinion  that  there  was  no  evidence  to  rebut  the 
presumption  of  payment  raised  by  the  statute;  whereupon, 
the  plaintiff  suffered  a  nonsuit^  and  appealed  to  the  Supreme 
Court. 

A.  Moort  and  Iredell  for  the  plaintiff. 
Ho  counsel  for  the  defendant 

Daniel,  J.  The  statute  declares  that  the  presumption  of 
payment  shall  arise  in  ten  years  after  the  right  of  action  shall 
have  accrued,  under  the  same  rules  as  theretofore  existed  at 
law  in  such  cases.  Rev.  Stat.  c.  65,  s.  13.  The  Legisla- 
ture has.  therefore  said,  that  forbearance  for  so  long  a  time  as 
ten  years,  unexplained,  is  a  circumstance,  from  which  the 
jury  ought  to  infer  that  the  debt  has  been  satisfied.  Howev- 
er, the  presumption  arising  after  such  a  lapse  of  time  may 
be  repelled  by  the  defendant's  admission  of  the  debt,  or  pay- 
ment of  interest  within  ten  years;  or  the  presumption  may 
be  answered  by  the  proof  of  other  circumstances,  explain- 
ing satisfactorily  why  an  earlier  demand  has  not  been  made. 
More  than  fourteen  years  after  this  bond  was  due,  the  obli- 
gor was  spoken  to  about  it,  when  she  said  that  she  believed 
she  had  paid  it.  It  seems  to  us  that  this  evidence,  so  far 
from  repelling  the  presumption  of  payment,  which  time  had 
raised  in  her  favor,  rather  went  to  strengthen  that  presump- 
tion. We  think  the  judge  was  right  in  saying  that  it  was 
no  evidence  to  go  to  the  jury  to  repel  the  presumption  ofpay- 
ment,  which  the  statute  had  raised. 

Per  Curiam,  Judgment  below  affirmed. 
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WILLIAM  COX  V8.  MATTHEW  AND  NATHAN  SKEEN. 

June  1842  Where  a  promise,  not  under  seal,  is  made  to  A.  for  the  benefit  of  B., 
'   —     B.  may  bring  an  action  in  his  own  name,  bat  the  promise  ronst  be 
laid  in  ibe  declaration  as  having  been  made  to  B.,  and  the  promise  ac- 
tually made  to  A.  may  be  given  in  evidence  to  support  the  declaration 
for  in  such  a  case  A.  is  considered  as  the  agent  of  B. 
,  But  where  it  is  apparent  that  A.  was  the  principal,  that  the  contract 

was  for  his  benefit,  and  that  B.  was  only  to  receive  payment  of  the 
stipulated  sum  for  and  in  behalf  of  A.,  then  A.  alone  can  bring  the 
action. 

This  was  an  appeal  from  the  judgment  of  the  Superior 
Courtof  Law  of  Davidson  county,  at  Spring  Term,  1842,  his 
Honor  Judge  Dick  presiding.  The  case  was  an  action  of 
assumpsit  commenced  by  warrant  before  a  justice  of  the 
peace,  which  was  brought  by  successive  appeals  to  the  Su- 
perior Court.  The  plaintiff  offered  in  evidence  a  paper 
writing,  which  he  proved  was  the  agreement  of  the  defend- 
ant in  the  words  and  figures  following,  to  wit,  «  November 
9th,  1838,  between  Nathan  Skeen  and  Matthew  Skera  an  a* 
greement  with  William  Cox  for  his  work  for  twelve  nx>nths 
at  the  shoe-making  business  and  other  things  when  called 
on  for  the  price  of  fifty  dollars,  ten  dollars  to  be  paid  when 
the  time  is  half  out,  and  the  balance  when  the  year  is  out 
by  the  authority  ot  William  Riley,  to  commence  November 
the  27th,  1838,  to  be  paid  to  William  Riley. 

"  Wilson  Skeen,  witness. 

'<  A  part  left  out  which  is  if  cant  agree  part  and  pay  ac* 
cording  to  what  he  is  worth,  not  considered  to  be  worth  as 
much  the  first  as  last." 

The  plaintiff  proved  that  he  worked  for  the  defendants 
about  eight  months,  and  upon  some  disagreement  left  the  de- 
fendants, and  brought  this  warrant  to  recover  the  value  of 
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his  semces  for  eight  months.    It  appeared  in  evidence  that  June  I64e 
the  plaintiff  was  under  twenty-one  years  of  age  at  the  time     ^^^ 
this  contract  was  entered  into,  and  that  William  Riley  acted       ▼ 
as  his  friend,  or  assumed  some  control  over  him.    The  court    ^^^^^^ 
intimated  an  opinion  that  the  plaintiff  could  not  sustain  the 
action  in  his  own  name— that  the  suit  ought  to  have  been 
brought  in  the  name  of  William  Riley.    The  plaintiff,  there- 
fore,  submitted  to  a  nonsuit,  and  appealed  to  the  Supreme 
Court. 

Mendmhall  for  the  plaintiff,  cited  the  following  cases:— 
Piggot  V  Thompson,  3  Bos.  &  Pul.  147,  note  a.  Scher- 
merhorn  v  Vanderhayden,  1  Johns.  Rep.  139.  Felton  v 
Bickinson,  19  Mas*  Rep.  287. 

No  counsel  appeared  for  the  defendant 

Gaston,  J.  Upon  the  case  stated,  we  are  of  opinion  that 
this  action  is  properly  brought  by  the  plaintiff.  It  is  a  gen- 
eral rule  that  the  action  should  be  brought  by  the  person,  in 
whom  the  legal  interest  in  the  contract  is  vested.  In  this 
case  the  as^reement  professes  to  be  made  between  the  plaintiff 
and  the  defendants,  and  the  consideration  of  the  defendnnts' 
promise  is  the  labor  stipulated  to  be  performed  by  the  plain- 
tiff. If  the  agreement  had  been  by  deed,  it  is  clear,  that  no 
action  could  have  been  brought  upon  it  for  the  breach  of  the 
defendants'  covenant  but  by  the  plaintiff  It  is  true  that 
where  an  agreement  is  not  under  seal,  the  person,  for  whose 
sole  benefit  it  is  evidently  made,  may  sue  thereon  in  his  own 
name,  although  the  engagement  be  not  directly  to  or  with 
him.  But  in  such  a  case,  that  is  to  say,  of  a  promise  io  A. 
for  the  benefit  ot  B.,  and  an  action  brought  by  B.,  the  prom- 
ise must  be  laid  as  having  been  made  to  B,  and  the  promise 
actually  made  to  A.  may  be  given  in  evidence  to  support  the 
declaration.  Company  of  FeU-makert  v  Lavis,  I  Bos.  tc 
Pul.  102.  This  shews  that  the  apparent  exception  from  the 
general  rule  obtains  only  when  he,  to  whom  the  promise  is 
made,  may  be  regarded  as  the  agent  of  him  for  whose  bene- 
fit it  Wias  made.  Now  upon  the  face  of  the  written  agree- 
umoi^  aswiellas  on  tbe  paiol  evidmce,  it  is  apparent  4b«t  tint 
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June  1842  contract  was  not  made  for  the  benefit  of  Riley,  nor  was  the 

"""7        plaintiff  Riley's  agent,  but  that  the  contract  was  made  for 

Y       the  benefit  of  the  pUintlff,  that  the  plaintiff  was  himself  the 

Sfceen.    principal,  and  that  Riley  was  to  receive  payment  of  the 

plaintiff's  wages  for,  and  in  behalf  of,  the  plaintifl^     The 

judgment  ot  nonsuit  must  be  reversed,  and  a  new  trial  a- 

warded. 

Per  CuRiAMi  Nonsuit  set  aside,  and  a  new 

trial  awarded. 


ENOCH  P.  DAILEY  w.  THE  DISMAL  SWAMP  CANAL  COM- 

PANY. 

In  an  acv'on  on  the  case,  unless  the  ]i\[ary  complained  of  be  of  sncb  a 
nature  that  actions  can  continually  Ijc  bronght  from  time  to  time,  the 
jury  may  assess  all  the  damages  the  plaintiff  has  sustained  up  to  the 
time  of  the  trial — they  are  not  confined  to  the  damages  sustained  pie- 
vious  to  the  date  of  the  writ. 

An  appeal  from  the  judgment  of  the  Superior  Court  of 
Law  of  Camden  county,  at  Spring  Term,  1842,  his  Honor 
Judge  Manly  presiding.  It  was  an  action  on  the  case 
brought  to  recover  datnages  for  the  negligence  of  the  de- 
fendants' agents,  in  consequencs  of  which  a  canal  boat  be- 
longing to  the  plaintiff  was  sunk,  and  his  negro  Aaron  drown- 
ed. It  was  proved  by  the  plaintifl  that  he  hired  the  negro 
Aaron  from  one  Ambrose  Walston  for  the  year  during  which 
be  was  drowned,  at  $66  for  the  year.  The  plaintiff  then 
offered  to  prove  the  terms  of  the  contract  of  hiring  between 
bim  and  Walston.  This  testimony  was  objected  to  by  the 
defendants,  but  was  received  by  the  court;  and  the  witness 
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istated  that  it  was  a  part  of  the  contract  that  the  negro  should  Jane  1843 
not  be  sent  by  nor  employed  on  the  canal  of  the  defendants,  "rr 
except  at  the  risk  of  the  plaintiff.     The  plaintiff  then  asked       y 
the  witness,  who  was  the  owner  of  the  slave,  what  was  tlie  I>»8.  Swp. 
value  of  his,  the  witness*,  estate  in  the  negro.    This  testimo-    *°*    ^"* 
•ny  was  objected  to  on  the  part  of  the  defendants  but  was  re- 
ceived by  the  court,  and  the  witness  stated  that  he  valued 
his  estate  in  the  negro  at  2300,  but,  upon  cross  examination 
.by  the  defendant's  counsel,  stated  that  he  recovered  of  the 
piaiutid  only  $75.    The  plaintiff  also  offered  evidence  to 
prove  negligence  on  the  part  of  the  defendants'  agents  in 
the  management  of  the  canal,  from  which  the  injury  result- 
ed.    The  only  question  submitted  to  the  Supreme  Court  in 
this  case,  is  as  to  the  amount  of  damages  for  the  loss  of  the 
negro,  and  on  this  point  the  presiding  judge  charged  the  ju- 
ry that  the  plaintiff  was  not  only  entitled  to  recover  the  val- 
ue of  the  negroe's  services  for  the  residue  of  the  year  for 
which  he  was  hired,  but  also  the  $75,  or  such  other  sum  as 
should  compensate  the  plaintiff  for  the  additional  interest 
which  he  had  in  the  preservation  of  his  life.    A  verdict  was 
returned  in  pursuance  ^  of  this  instruction,  and  a  new  trial 
having  been  refused,  judgment  was  rendered  in  favor  of  the 
plaintiff,  from  which  the  defendants  appealed. 

Kinney  for  the  plaintiff. 

A.  Moore  and  Iredell  for  the  defendants. 

Daniel,  J.  The  declaration  is  in  trespass  on  the  case-^ 
plea  not  guilty.  The  question  was,  whether  the  jury  could 
be  permitted  to  include  in  the  damages  the  $75,  which  sum 
the  owner  of  the  slave  had  recovered  of  the  plaintiff  upon 
the  contract  of  hiring  mentioned  in  the  case.  The  judge 
was  of  opinion  that  the  jury  might  include  it;  and  we  think 
he  was  right.  Unless  the  injury  is  of  such  a  nature  as  thut 
actions  can  continually  be  brought  from  time  to  time,  the  ju- 
ry may  give  all  the  daniages  fairly  sustained  by  the  plain- 
tiff up  to  the  time  of  the  trial,  and  they  are  not  confined  to 
the  damas:es  sustained  previous  to  the  date  of  the  writ. 
Where  a  libel  on  a  ship  was  published  in  a  newspaper  on 
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June  1843  the  31st  of  October,  and  the  plaintiff  commenced  his  action 

jj^jj    "on  the  4th  of  November,  it  wcbs  held  that,  in  the  estimate  of 

▼       damages,  the  jury  need  not  confine  themselves  to  the  dam- 

DiB.  Swp.gg^^  which  occurred  between  the  publication  and  the  bring- 
ing of  the  action,  but  might  give  damages  for  the  loss  of 
passengers,  in  consequence  of  the  libel,  subsequent  to  the 
date  of  the  writ,  and  before  the  trial.  Ingrain  v  Lawson, 
38th  Eng.  0.  L.  R.  136.  The  master  of  an  apprentice 
brought  an  action  on  the  case  per  quod  servitium  amisit  a- 
gainst  the  defendant,  whose  dog  (known  and  accustomed  to 
bite  mankind)  had  bit  the  hand  of  the  apprentice  and  ren- 
dered him  incapable  of  doing  his  duty  as  a  watch-maker. 
The  declaration  alleged,  as  special  damage,  the  loss  of  ser- 
vice during  the  term,  in  consequence  of  the  permanent  in- 
jury. Held  that  the  jury  might  award  damages  for  the  loss 
of  the  master,  vp  to  the  end  of  the  term^  by  reason  of  the 
permanent  injury  of  the  apprentice,  and  that  they  were  not 
limited  to  give  damages  for  the  loss  up  to  the  commence- 
ment of  the  action  only.  Hadsall  v  Stallbrass,  38th  Eng. 
C.L.  R.  35.  In  the  case  now  before  us,  the  plaintiff's  loss 
of  the  $75  was  clearly  in  consequence  of  the  misconduct  of 
the  defendants'  servants  in  the  management  of  their  business, 
and  the  remedy  was  an  action  on  the  case.  The  judgment 
must  be  affirmed. 

Per  Curiam,  Judgment  affirmed. 
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DEN  £X  DEM.    FINLEY  AND  LEA  V9.  GEORGE  A.  SMITH. 

A  jadgrment  of  a  court,  rendered  on  a  day  of  the  tenn  subsequent  to  the  Jane  1848 
day  on  which  a  conveyance  of  his  property  has  been  made  by  the  de-  - 
fendant  in  the  action,  has  relation  back  to  the  first  day  of  the  term, 
and  an  execution  issuing  thereon  and  tested  of  the  same  term  will 
overreach  such  conveyance. 

Sach  a  judgment,  though  voluntarily  confessed  by  a  defendant  to  a  plain- 
tiff, who  had  knowledge  of  the  prior  conveyance,  is  not,  on  that  ac- 
count, fraudulent  as  against  him  who  claims  under  the  conveyance. 
On  the  contrary  the  conveyance  is  considered  in  law  fraudulent  as  a- 
gainst  the  judgment. 

The  case  of  Farfey  v  Zea,  4  Dev.  &  Bat.  169,  cited  and  approved. 

An  appeal  from  the  judgment  of  the  Superior  Court  of  LslW 
of  Caswell  county,  at  Spring  Term,  1842,  his  Honor  Judge 
Dick  presiding.  The  case  is  ihus  stated  by  the  Judge:  This 
was  an  action  ot  Ejectment,  brought  by  the  lessors  of  the 
plaintiff,  to  recover  the  possession  of  one  third  of  Liberty  Ware 
House,  a  lot  in  the  town  of  Milton,  To  sustain  their  action, 
the  lessors  of  the  plaintiff  produced  a  deed  from  the  sheriff 
of  Caswell  county,  which  embraced,  among  other  property, 
the  premises  in  dispute.  They  afso  produced  the  records  of 
two  judgments,  confessed  in  Caswell  Superior  Court  of  Law, 
at  May  Term,  1837,  by  one  John  H.  Crocket,  one  in  favor 
of  A.  C.  Finley,  and  the  other  in  favor  of  JNathaniel  Lea. 
The  service  of  the  writs  upon  which  the  judgments  were 
confessed,  was  acknowledged  by  Crocket  on  the  11th  and 
12tli  of  May,  and  both  judgments  confessed  in  open  court  on 
the  last  named  day,  which  was  Friday  of  the  term.  Upon 
these  judgments  writs  of  fieri  facias  were  issued,  tested  as 
Ot  Monday  of  the  term,  under  which  writs  the  property  la 
dispute  was  levied  upon,  sold  by  the  sheriff,  and  purchased 
by  the  lessors  of  the  plaintiff.    It  appeared  that  the  judg- 

28 
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Jane  184  tnents  were  confessed  on  the  promissory  notes  of  John  H. 
p.  .       Crockett  &  Co.,  which  firm  consisted  of  himself  and  James 
T        W.  Jeffreys.    The  writs  embraced  both  names,  though  ser- 
Smith,    vice  was  accepted  and  judgments  confessed  by  John  H. 
Crockett  only.    It  was  also  proved  that  the  defendant  was 
in  possession  of  the  premises.  .  On  the  part  of  the  defendant 
it  was  shown  that  on  the  9th  day  of  May,  1837,  being  Tues- 
day of  the  same  term,  John   H.  Crockett,  being  indebted  to 
George  W.  Johnston  &  Co,  of  the  town  of  Milton,  in  the 
sum  of  about  twenty-four  hundred  dollars,  executed  to  one 
George  Farley,  for  their  benefit,  a  deed  of  trust  embracing 
the  premises  in  dispute,  and  all  of  his  estate  both  real  and 
personal,  which  deed  was  duly  proven  and  registered  on  the 
same  day.    A  sale  was  made  by  the  trustee  under  that  deed, 
and  the  property  in  controversy  purchased  by  George  W. 
Johnston,  under  whom  the  defendant  claims,  and  duly  con- 
veyed to  him  by  the  Trustee.    Both  the  debts  to  the  lessors 
of  the  plaintiff  and  the  debt  to  George  W.  Johnston  were 
admitted  to  be  lonajide  due  and  owing,  and  the  property 
supposed  to  be  worth  about  $1000,  it  being  all  the  property 
belonging  to  Crockett.     On  behalf  of  the  defendants  it  was 
contended  that  the  judgments  confessed  in  favor  of  the  les- 
sors of  the  plaintiff  were  void,  first,  because  by  Crockett's 
coming  into  court  voluntarily  and  confessing  a  judgment, 
the  consequence  of  which  he  knew  was  to  defeat  the  object 
of  the  conveyance  to  Farley  for  the  benefit  of  Johnston  &, 
Co.,  a  fraud  was  perpetrated  on  their  rights,  and  there- 
fore the  judgments  were  vitiated:     Also,  that  the  lessors 
of  the  plaintiff  or  their  agents  by  procuring  Crockett  to 
confess  the  judgments  for  the  purpose  of  defeating  the  deed 
to  Farley,  with  a  full  knowledge  that  it  had  been  executed 
and  registered,  committed  a  fraud  on  Johnston  &  Co.,  and 
the  judgments  were  thereby  vitiated  or  made  void.    To  sus- 
tain the  latter  position  they  relied  upon  the  evidence  of  the 
sheriff,  who  stated  that,  during  the  week  of  May  Term,  1837, 
he  communicated  to  the  lessors  of  the  plaintiff  the  fact  that 
Crockett  had  made  the  deed  of  trust  above  referred  to,  and 
'   that  at  that  time  James  W.  Jeffreys  was  considered  wholly 
insolvent,  having  conveyed  all  his  property  in  trust,  and  that, 
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at  thB  instance  of  the  lessors  of  the  plaintiffs,  he  procured  Jom  1843 
Crockett  to  acknowledge  the  service  of  writs,  which  he  fill-  ""TTj 
ed  up  himself,  and  to  confess  the  jirdgments  as  before  stat-       t 
ed — ^that,  before  this  was  done,  tie  consulted  with  several  of    Smith, 
the  attorneys  in  attendance  on  the  court,  to  Icnow  if  It  could 
be  done,  so  as  to  get  the  preference  of  the  trui^t,  and  they  ad- 
vised it  could.    The  court  charged  the  jury  that  the  plaintiff 
was  entitled  to  recover,  unless  they  'believed  from  the  evi- 
dence that  the  lessors  Finley  and  Lea  had  combined,  througti 
their  agent,  the  witness,  with  Crockett  to  prevent  Johnston 
&  Co.  from  enjoying  the  benefit  of  their  deed,  but  if  they 
believed  that  the  object  of  these  parties  was  simply  to  secnre 
their  debts,  although  by  doing  so  they  obtained  the  prefer- 
ence over  Johnston  &  Co.,  then  the  transaction  was  not 
fraudulent,  and  the  plaintiff  was  entitled  to  recover.    There 
was  a  verdict  for  the  plaintiff,  and  a  motion  for  a  new  trial 
being  overruled,  the  court  gave  judgment  accordingly,  from 
"which  the  defendant  appealed. 

Kerr  for  the  plaintiff. 
Badger  for  the  deffendant. 

KupPiN,  C.  J.  This  action  arises  upon  the  same  convey- 
ance, judgments  and  executions,  under  which  the  parties 
claimed  in  the  case  of  Farley  v  Lea,  4  Dev.  &  Bat.  169; 
the  parlies  only  being  reversed.  We  need  but  refer  to  our 
judgment  then  given,  to  dispose  of  the  present  case.  We 
thon  held,  upon  unquestionable  authorities,  that  judgments, 
rendered  on  any  day  of  the  term,  are  by  the  rules  of  law 
deemed  complete,  and  bind  to  all  intents  and  purposes,  by 
relation  from  the  first  day  of  the  term,  and  that  a  fieri  facias 
binds  in  like  manner  from  its  teste;  so  as  to  overreach  an 
alienation  of  property  made  before  the  judgment  was  in  fact 
rendered,  or  the  execution  Was  in  fact  issued,  but  after  the 
day  to  which  they  relate,  as  just  mentioned.  We  observe 
that,  on  the  trial  of  this  cause,  those  positions  were  not  even 
contested  en  the  part  of  the  defendant,  and  they  seem  to  us 
decisive  of  this  controversy.  It  was  contended,  indeed,  that 
the  judgments  were  fraudolent,  and  so  void^  because  the  ef- 
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June  lS42fect  of  them  was  to  defeat  the  deed  from  Crockett  to  Farley, 
'TT't  which  had  been  previously  made.  The  case  states  the  debts 
y  to  Finley  and  Lea,  as  well  as  that  secured  by  the  deed  of 
Smith,  trust,  to  be  true  debts.  That  being  the  case,  it  seems  impos- 
sible to  impute  fraud  to  the  judgments,  upon  any  such  prin- 
ciple as  that  supposed.  They  might  be  subject  to  such  an 
imputation,  if  there  was  a  trust  for  the  debtor,  or  any  ease  or 
favor  was  intended  for  him.  But  nothing  of  that  kind  is  al- 
leged, but  merely  that  they  are  dishonest  and  covinous,  be- 
cause they  overreach  q«d  defeat  the  previous  deed.  But  the 
very  circumstance  that  they  do  so  defeat  the  deed  is  conclu- 
sive, that  they  cannot  be  deemed  in  law  fraudulent;  for  they 
have  that  effect,  not  from  the  intent  of  the  parties,  but  by  a 
rule  of  the  law  itself;  and,  indeed,  the  law  deems  the  alien- 
ation of  property  subsequent  to  the  teste  of  ti  fieri  facias  to 
be  itself  fraudulent,  since  it  tends  to  defeat  the  process  of 
the  law.  Instead,  therefore,  of  the  party,  who  claims  under 
Farley,  complaining  of  the  judgments,  as  defeating  a  prior 
valid  deed,  they  must  blame  their  own  folly  in  relying  on  a 
conveyance,  that  was  not  valid  as  against  a  judgment,  that 
might  be  rendered  against  the  maker  of  the  deed,  and  was 
60  rendered.  It  is  absurd  to  impute  fraud  to  a  security, 
merely  upon  the  ground. that  it  is  in  law  the  best  security, 
and  preferred  to  a  different  and  more  imperfect  one  made  be- 
fore it.  We  think,  therefore,  it  would  have  been  more  cor- 
rect, if  the  court  had  simply  instructed  the  jury  that  the 
plaintiff  was  entitled  ta  their  verdict.  The  judge,  however, 
thought  it  right,  perhaps  from  abundant  caution,  to  leave  it 
to  the  jury,  though  without  evidence  as  it  seems  to  us,  tp 
say  whether  the  object  of  taking  the  judgments  was  to  de- 
feat the  creditors  secured  in  the  deed,  and  not  simply  to  se- 
cure the  debts  for  which  the  judgments  were  rendered;  and 
the  jury  found  that  against  the  defendant.  He,  therefore, 
has  certainly  nothing  to  complain  of;  and  the  judgment 
must  be  affirmed. 

Per  Curiam,  Judgment  affirmed. 
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BOSTON  GERENGER  vu  LUDWICK  W.  SUMMERS. 

The  ground  on  which  is  presumed  a  grant  of  the  privilege  of  ponding  June  1849 
water  on  ^  another's  land  for  the  puTpose  of  a  mill  is,  that  It  has  been  en*  —       ■ 
joyed  by  the  person  claiming  and  those  with  whom  he  connects  him- 
self for  twenty  years  or  more  in  the  state  or  to  the  extent  to  which  he 
claims. 

It  is  no  answer  to  this  presomption  that  the  height  of  the  water  had  been 
sometimes  lowered  by  a  drought,  or  that  the  water  had  been  occa- 
sionatly  let  off  for  the  purpose  of  repairing  the  mill,  and  oaly  /or 
the  period  required  for  such  purpose. 

The  cases  of  fi  ilson  v  fViUon,  4  Dot,  154,  and  Pugh  v  Wheeler ,  2  Der. 
&  Bat.  50,  cited  and  approved. 

This  was  an  appeal  from  the  judgment  of  the  Superior 
Court  of  Law  of  Guilford  county,  at  Spring  Term,  1842, 
his  Honor  Judge  Dick  presiding:  The  plaintiff  filed  bi3 
petition  to  recover  damages  from  the  defendant,  for  flooding 
the  plaintifi's  land,  and  obstructing  bis  mill  and  wheels  hf 
the  erection  of  a  dam  across  a  stream  on  the  defendant's  own 
land.  The  plaintiff  proved  that  he  erected  a  grist  and  sftw 
mill  on  the  Reedy- Fork  of  Haw  River  in  the  year  1826,  and 
that  he  had  been  in  the  use  and  occupation  of  the  same  ever 
since — that  the  defendant,  who  is  the  owner  of  a  mill  on  the 
same  stream,  below  the  plaintiff's  mill,  in  the  year  1839 
built  a  new  dam  across  the  stream,  about  thirty  five  feet  a< 
bove  the  defendant's  former  dam — that,  since  the  erection  of 
the  new  dam  by  the  defendant,  the  water  was  raised  to  the 
gudgeons  of  his  saw  mill  wheel,  and  that  the  water  stood  a* 
bout  six  inches  on  the  floor  on  which  his  grist  mill  wheels 
rested,  his  grist  mill  being  of  the  construction  called  a  tab 
ipttill.  The  plaintiff  i»lleged  that  the  water  was  thus  raised 
on  bis  mill  wheels  by  the  new  dam  of  the  defendant,  and 
tb^t  he  was  thereby  greatly  injured.  I'he  defendant  proved 
^Qt  a  nuU^dam  had  been  erected  before  the  revolptionarf 
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JoDe  1843  war,  and  was  then  known  as  Whitsett's  mill,  and  had  been 
r~  kept  up  ever  since — that  about  the  year  1796,  his  father, 
V  Peter  Summers,  purchased  said  mill,  and  in  the  year  1812 
Svmmers.  rebuilt  the  dam,  and  raised  it  about  one  foot  higher  than  it 
had  been  before*— that  for  several  years  before  1839  the  dam 
had  become  very  much  dilapidated  and  leaked  very  Kiuch, 
so  much  so  that  Che  dam  was  rarely  full  of  water  unless  in 
the  time  of  a  swell  in  the  stream — that  in  the  summer  of 
1839  he  erected  his  new  dam  thirty-five  feet  above  his  old 
dam — ^that  the  new  dam  was  made  tight.  The  defendant  al- 
leged that  the  new  dam  was  not  as  high  as  the  old  dam,  and 
that  he  had  not  raised  the  water  higher  (if  as  high)  than  it 
was  raised  by  the  old  dam — that  he  and  his  father,  under 
whom  he  claimed,  had  been  in  uninterrupted  possession 
from  the  year  1812,  until  the  plaintiff  filed  this  petition- 
that,  having  been  in  the  uninterrupted  possession  more  than 
twenty  years,  the  law  presumed  «  grant  of  an  easement  or 
privilege  of  ponding  the  water  on  the  plaintiff's  land.  The 
defendant  further  alleged  that  the  injury  done  to  the  plain- 
tiff's mill  wheels  arose  from  the  mking  of  the  foundation, 
on  which  the  plaintiff 's  mills  were  erected,  and  not  from 
raising  the  water  higher  than  it  was  before  the  new  dam  was 
erected.   Upon  the  comparative  height  of  the  old  and  the  new 

dam  of  the  defendant,  much  evidence  was  offered  by  both 
parties,  both  as  to  observations  made  from  levelling,  and  from 
water  marks  on  the  margin  of  the  defendant's  pond,  and  a- 
long  the  stream  from  one  mill  to  the  other.  The  defendant 
also  offered  evidence  to  prove  that  the  foundation,  on  which 
the  plaintiff's  dam  and  mills  rested,  was  not  good,  and  was 
liable  to  be  washed  out  in  freshets.  The  plaintiff's  counsel 
contended  that  the  presumption  of  the  grant  of  an  easement 
did  not  arise  in  this  case,  for  the  erection  of  t^e  plaintiff's 
mill  in  1826  rebutted  such  presumption. 

The  judge  left  it  to  the  jury  to  determine  from  all  the  ev- 
idence on  both  sides,  whether  the  new  dam  was  higher  than 
the  old  dam  of  18,12,  and  whefther  by  it  the  water  had  been 
thrown  back  on  the  plaintiff's  land  and  mill  wheels — ^that  if 
tfiey  should  so  find,  the  plaintiff  would  be  entitled  to  recov- 
er damages.    The  judgeiurther  instructed  the  jury  that  tf 
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they  should  find  the  fact  to  be,  that  the  defendant  and  those  <^iiiie  184S 
under  whom  he  claimed  had  thrown  back  the  water  as  high  ^^^^ 
by  the  old  dam  as  ^it  was  thrown  back  by  the  new  dam  for  ▼ 
more  than  twenty  years  before  the  filing  of  the  petition  in  Sunnneis. 
this  case,  although  the  land  and  mill-wheels  might  be  afiect^ 
ed  thereby,  yet  the  plaintiff  could  not  recover,  because  the 
law  raised  the  presumption  of  a  grant  of  an  easement  or  li- 
cence in  favor  oi  the  defendant,  which  presumption,  howev- 
er, might  be  rebutted  by  evidence — ^that  to  entitle  the  defend- 
ant to  this  presumption  of  law,  the  jury  must  be  satisfied  that 
the  water  had  been  kep!  up  for  n:ore  than  twenty  years  be- 
fore filing  the  petition  to  its  present  height — that  any  tempo- 
rary lowering  of  the  water,  however,  such  as  drought,  sud- 
den breaches  in  the  dam  by  freshets,  or  drawing  off  the  wa- 
ter with  the  view  of  erecting  a  new  dam,  if  the  same  was 
repaired  or  erected  immediately  thereupon,  would  not  rebut 
the  presumption  of  a  grant  in  the  defendant's  favor.  The 
judge  further  instructed  the  jury  that  the  fact  of  the  plain- 
tiff having  erected  his  mills  in  1826  on  the  same  stream  a- 
bove  the  defendant,  without  any  complaint  of  injury  or  no- 
tice to  the  deiendant,  until  more  than  twenty  years  had  ex- 
pired from  the  erection  of  the  defendant's  dam  in  1812,  was 
not  sufficient  to  rebut  the  presumption  of  a  grant  or  licence, 
provided  they  found  that  the  defendant  bad  kept  up  the  wa- 
ter to  the  present  height  for  more  than  twenty  years  before 
the  filing  of  this  petition.  Thejury  found  for  the  defendant. 
A  new  trial  was  moved  for  and  refused,  and  judgment  being 
rendered  for  the  defendant,  the  plaintiff  appealed. 

No  counsel  appeared  for  the  plaintiff  in  this  court. 
J,  T.  Morehead  for  the  defendant. 

RuFPiN,  0.  J.  We  do  not  perceive  any  thing  in  the  re- 
cord, which  can  be  regarded  as  an  error  in  matter  of  law,  od 
which  this  court  can  reverse  the  judgment.  The  evidence,. 
as  stated  on  the  part  of  the  defendant,  of  the  height  at  which 
the  water  had  been  kept  up  from  the  building  of  the  dam 
by  his  father  in  1812,  was  rather  vague,  and,  perhaps,  ought 
not  to  have  been  satisfactory.    The  ground  on  which  a  pre- 
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Jane  W4»sumptipn  rests  of  a  grant  of  the  easement,  as  claimed  by  the 
Q~  defendant,  is,  that  it  had  been  enjoyed  by  him  and  those  with 
T  whom  he  connects  himself,  for  twenty  years  or  more,  in  the 
Sommera,  g^ate  and  to  the  extent  in  which  he  is  now  using  it,  as  com- 
plained of  by  the  other  party.  Now,  from  1812  to  1839  is 
more  than  twenty  years,  it  is  true.  But  the  case  states,  that 
"  for  several  years  before  1839"  the  dam  of  1812  had  become 
so  defective,  that  it  would  not  hold  water  well,  and,  as  we 
must  understand,  did  not  usually  raise  the  pond  as  high 
as  it  was  while  the  dam  remained  in  repair,  or,  perhaps, 
high  enough  to  injure  the  plaintiff's  mills.  If  such  was  the 
state  of  facts  in  1832,  or  earlier,  that  is  to  say,  before  the  ex- 
piration of  the  twenty  years  from  the  covering  of  the  plain- 
tiff's land  by  reason  of  the  dam  in  1812,  then  there  would 
not  have  been  the  requisite  time  and  enjoyment  to  raise  the 
presumption  urged  on  the  part  of  the  defendant;  and  it 
may  be,  that  he  should  have  offered  clearer  proof,  that  the 
**  several  years"  mentioned  began  after  the  completion  of  the 
full  term  of  twenty  years  from  1812.  But  that  was  a  topic 
for  discussion  before  the  jury,  or  a  ground  for  setting  aside 
the  verdict  by  the  court,  who  tried  the  cause,  for  the  want  of 
sufficient  evidence.  It  is  not  a  matter  on  which  this  court 
can  act,  since,  notwithstanding  the  inconclusiveness  of  the 
proof,  it  may  be,  that  the  period  ot  twenty  years  elapsed  be- 
fore the  pond  became  ordinarily  lower  in  consequence  of  the 
insufficiency  of  the  dam,  and  we  must  now  take  it  that  the 
jury  have  found  that,  in  fact,  that  period  did  elapse.  For 
his  Honor  explicitly  directed  the  jury,  that,  on  the  one  hand, 
to  entitle  the  defendant  to  the  benefit  of  the  presumption  of 
a  grant,  "  they  must  be  satisfied  that  the  water  had  been  kept 
up  for  more  than  twenty  years  to  its  present  height;"  and,  on 
the  other,  that  "if  the  new  dam  (of  1839)  was  hiofher  than 
the  old  one  of  1812,  and  thereby  the  water  was  thrown  on 
the  plaintiff's  land  and  mills,  they  should  give  him  dama- 
ges." It  is,  hence,  a  necessary  inference  from  a  verdict  for 
the  defendant,  that  the  jury  was  of  opinion,  that  the  defend- 
ant did  not  raise  the  pond  hig^heron  the  plaintiff's  land  than 
his  father  did,  and  that,  before  suit  brought,'  the  pond  had 
been  kept  at  that  height  for  twenty  years  or  more.    In  that 
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case  it  is  settled  by  repeated  declarations  of  this  court,  that  a  Jane  1849 
grant  is  to  be  presumed.      Wilson  v    Wilson,  4  Dev,  164. 
Pugh  V  Wheeler,  2  Dev.  <fc  Bat.  50.  ^'*v  ^®' 

The  court  likewise  agrees  with  his  Honor  with  respect  to  S**"^"^*"' 
those  matters,  on  which  the  plaintiff  relied  as  rebutting  that 
presumption.  The  lowering  of  the  water  by  drought  could 
not  have  that  effect;  else  the  presumption  could  never  arise, 
but  would  be  defeated  by  the  course  of  nature.  Nor  will 
letting  oflf  the  water  for  the  purpose  of  repairs,  and  only  for 
the  period  required  for  repairs;  for  that  is  only  for  the  better 
enjoyment  of  the  franchise,  and  not  a  surrender  of  it.  Still 
less  does  tile  erection  of  the  plaintiff's  mill  in  1826  repel 
the  presumption:  it  rather  strengthens  it  as  an  inference  of 
fact.  For,  if  the  defendant  did  not  throw  back  the  water 
on  the  plaintiff's  land  under  a  grant,  why  should  the  plain- 
tiff, after  building  his  own  mill,  whereby  his  damages  be- 
came increased,  allow  the  other  party  to  continue  the  nui- 
sance in  the  same  state,  undisturbed,  until  August,  1S41| 
when  this  suit  was  brought?  Upon  the  whole,  then,  the 
judgment  must  be  affirmed. 

Per  Curiam,  Judgment  affirmed. 
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JOHN  COX  &  WIFE  &  AL.  w.  LEWIS  WILSON. 

Jane  1842  Jq  a  suit  by  an  administrator  one  of  the  distributees  of  his  intestate  can- 
not  be  a  witness  for  him;  but  soch  distributee  is  a  competent  witness 
for  the  defendant,  and  if  introdoced  by  him*  may  be  cross-^zamioed 
by  the  plaintiff  on  any  matter  pertinent  to  the  issue. 

This  was  an  appeal  from  the  judgment  of  the  Superior 
Court  of  law  of  Pitt  county,  at  Spring  Term,  1842,  his 
Honor  Judge  Settle  presiding.  The  plaintiffs  brought  a 
suit  to  recover  certain  property,  a  part  of  which  had  be- 
longed, as  was  alleged,  to  one  Buth  Wilson,  w|io  was  dead, 
and  whose  administrator  was  a  party  plaintiff*.  On  the  trial 
of  the  issue,  the  plaintiffs  offered  as  a  witness  in  their  be- 
half Daniel  Wilson,  one  of  the  distributees  of  the  said  Ruth 
Wilson.  The  competency  of  the  witness  was  objected  to 
by  the  defendant  on  the  ground  of  interest,  and  the  objec- 
tion was  sustained  by  the  court.  The  defendant  then  offer- 
ed as  a  witness  on  his  part  James  Wilson,  another  distribu- 
tee of  the  said  Ruth.  The  plaintiffs  objected  to  his  intro- 
duction, but  the  objection  was  overruled  by  the  court.  The 
jury  found  a  verdict  for  the  defendant;  and  an  application 
of  the  plaintiffs  for  a  new  trial  having  been  refused,  and 
judgment  rendered  according  to  the  verdict,  the  plaintiffs 
appealed. 

No  counsel  appeared  for  the  plaintiffs  in  this  court. 
Mordecai  and  J.  H.  Bryun  for  the  defendant. 

Daniel,  J.  John  Cox,  as»  administrator  of  Ruth  Cox^ 
sued  to  recover  the  slaves  mentioned  in  the  declaration;  and 
he  offered,  as  a  witness,  Daniel  Cox,  a  brother,  and  one  of 
the  next  of  kin  of  bis  intestate.    The  defendant  objected, 
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and  the  court  refused  to  admit  him  as  a  witness.    This  was  June  184 
right  in  the  judge;  for  Daniel  Wilson  was  directly  interest-     ^^^ 
ed  that  the  plaintiff  should  recover  in  the  action,  so  that  the       t 
intestate's  estate  might  be  increased,  and  his  distributive  Wilson, 
share  of  that  estate  enlarged.      Secondly;  James  Wilson 
another  brother,  and  one  of  the  next  of  kin  of  the  intestate 
Ruth  Wilson,  was.  offered  as  a  witness  by  the  defendant. 
The  plaintiff  objected,  but  the  court  admitted  him  as  a  wit- 
ness.   And«  we  think  that  this  was  also  correct  in  the  court. 
It  is  a  general  rule,  that  all  witnesses  interested  in  the  event 
of  a  cause  are  to  be  excluded  from  giving  evidence  in  favor 
of  the  party,  to  which  their  interest  inclines  them.    But  a 
witness  is  competent,  when  called  on  to  testify  by  a  party, 
against  whom  he  is  interested;  or,  in  other  words,  a  witness 
is  competent  when  swearing  against  his  own  interest.    Biri 
T  TToGd,  1  Esp.  R.  20.   1  Johns.  Reports  ^9.   3  Binney  33^. 
2  Mum.  R.  49.    The  other  party  may  then  cross-examine 
the  witness  as  to  all  matters  pertinent  to  the  issue  on  trial. 
Websiei^  v  iee,  5  Mass.  Rep.  334.    We  think  that  the  judg- 
ment must  be  affirmed* 

Per  Curiam,  Judgment  afBrmed. 
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ANDREW  FALLS  &  AL.  vs.  ABNER  McAFEE  &  AL. 

Jane  18491a  an  action  upon  a  bond,  tha  condition  of  which  is  to  indemnify  the 

plaintiffs  "  for  all  damages  they  might  sustain  by  reason  of  the  wrong. 

ful  suing  oat  of  an  injunction**  by  the  defendants  to  stop  the  plainti£f8 
from  working  a  certain  gold  mine,  it  is  necessary  for  the  plaintiffs  to 
shew  a  want  of  probable  cause  for  the  former  suit,  and  also,  in  a  le- 

^    gal  sense,  malice  in  bringing  it. 

But  where  it  appears  that  the  party  who  sued  out  the  injunction  really 
and  bona  fide  entertained  the  belief  that  he  had  just  grounds  for  his 
suit,  the  idea  of  malice  is  negatived,  and  the  action  upon  the  bond 
cannot  be  supported. 

The  case  of  Davis  v  Ch^lty,  2  Dev.  &  Bat.  360,  cited  and  approved. 

An  appeal  from  the  Superior  Court  of  Lincoln  county,  at 
Spring  Term,  1842,  his  Honor  Judge  Pearson  presiding. 
TheplainlifTs  brought  this  action  of  debt  upon  a  bond  of  the 
defendants  for  $3500,  with  a  condition  to  indemnify  the 
plaintiffs  from  all  damage  sustained  by  the  defendants' 
wrongfully  suing  out  an  injunction  to  stop  them  from  work- 
ing a  gold  mine.  The  plaintiffs  read  in  evidence  the  bond, 
also  a  decree  of  the  Supreme  Court  dissolving  the  injunc- 
tion, and  the  jSnal  decree  dismissing  the  bill  with  costs.  The 
plaintiffs  then  proved,  that  in  consequence  of  the  injunction 
they  had  stopped  working  their  gold  mine  from  February, 
1832,  to  February,  1835,  and,  by  reason  of  thus  lying  idle, 
the  pit  had  caved  in,  the  ditch  filled  up,  and  the  washers  and 
other  implements  been  much  injured:  they  also  offered  evi» 
dence  to  shew,  that,  if  they  had  not  been  stopped,  they  would 
have  made  during  the  three  years,  with  the  ten  hands  then 
working,  23400  per  annum,  after  deducting  all  expenses, 
which  sums  they  did  not  make  until  1836-37-38,  by  reason 
of  being  so  stopped.  The  plaintiffs'  counsel  then  rested  the 
case.    The  defendants  then  proposed  to  offer  evidence  to 
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shew  probable  cause,  and  to  repel  the  allegation  of  malice.  Jone  1849 
Biit  the  court  intimated  that  it  was  unnecessary,  as  the  "pi.' 
plaintiffs  had  not  made  out  a  case;  for.  in  the  opinion  of  the  v 
courtj  to  sustain  this  action  it  was  necessary  to  shew  malice  McAfee, 
and  a  want  of  probable  cause,  the  action  being  similar  to  an 
action  on  the  case  for  wrongfully  suing  a  defendant  and  hold- 
ing him  to  bail,  or  an  action  for  wrongfully  suing  out  a  com* 
mission  of  bankruptcy,  or  for  wrongfully  suing  out  an  origi- 
nal attachment,  and  differed  entirely  from  an  action  on  a 
prosecution  bond,  or  an  appeal  bond,  in  which  latter  actions 
a  failure  to  prosecute  with  effect  was  sufficient.  The  court 
was  also  of  opinion  that  the  decree  dissolving  the  injunction, 
and  the  decree  dismissing  the  bill,  did  nottimount  to  prima 
facie  evidence  of  a  want  of  probable  cause  and  of  malice. 
The  plaintiffs'  counsel  then  proposed  to  offer  evidence  to 
shew  a  want  of  probable  cause  and  malice,  and  it  was  agreed 
that  the  same  evidence  should  be  given  as  had  been  given 
in  the  original  case  in  Equity,  by  which  it  was  agreed  these 
facts  were  established:  that  one  Carpenter  contracted  to  sell 
a  tract  of  land  to  Falls,  gave  a  bond  for  title,  and  took  notes 
for  the  purchase  money;  that  Falls  took  possession  of  the 
land  but  was  poor  and  unable  to  pay  for  it,  and  did  not  for 
several  years  pay  more  than  the  ordinary  rent;  that  a  valua- 
ble gold  mine  was  discovered  on  the  land,  whereupon  the 
defendants  went  to  Carpenter  and  induced  him  to  sell  the 
land  to  them  and  execute  to  them  a  deed;  that  at  the  time  of 
their  purchase  they  had  notice  of  the  claim  of  Falls,  but  be- 
lieved that,  by  securing  the  legal  title,  they  could  defeat 
Falls  in  a  bill  for  a  specific  performance,  on  account  of  his 
laches  in  paying  the  purchase  money^  and  his  inability  to 
pay  but  for  the  discovery  of  the  gold  mine;  that  after  ob- 
taining the  legal  title,  they  sued  out  the  injunction  to  prevent 
Falls  and  Company  from  working  the  mine,  until  the  equi- 
table title  was  settled.  The  court  .was  of  opinion  that  these 
facts  were  not  sufficient  to  shew  a  want  of  probable  cause; 
much  less  were  they  sufficient  to  imply  malice.  It  was  then 
agreed  by  the  counsel  to  reserve  these  questions,  and  let  the 
jury  pass  upon  the  question  of  damages.  The  court  left 
that  question  to  the  jury  with  instructions  to  find  the  amount 
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Jane  1843  of  damages  by  reason  of  the  dilapidation  of  the  works,  and 
J,  .J      by  reason  of  the  plaintiffs^  not  getting  the  several  sums  of 
V       gold  as  soon  by  three  years  as  they  would  have  got  it,  but 
McAfee,  for  the  injunction,  which  would  be  the  interest  for  the  time. 
The  jury  found  for  the  plaintiffs,  subject  to  the  questions  re- 
served, and  assessed  the  damages  to  $2094.    Upon  the  ques* 
tions  reserved,  the  court  was  of  opinion  with  the  defendants^ 
and  directed  the  verdict  to  be  set  aside  and  a  nonsuit  entered^ 
from  which  judgment  the  plaintiffs  appealed. 

Badger  for  the  plaintiffs. 

Alexander  and  Caldwell  for  the  defendants. 

Rttffin,  C,  J.  The  counsel  for  the  plaintiffs  has  not  con- 
tended that  the  Superior  Court  erred  in  its  opinion  as  to  the 
nature  of  this  action,  but  admitted  that  it  can  only  be  main- 
tained by  shewing  a  want  of  probable  cause  for  the  former 
suit,  and  also,  in  a  legal  sense,  malice  in  bringing  it.  That 
admission  was  properly  made  in  our  opinion,  as  has  been  al- 
ready expressed  in  Bavis  v  Gully ^  2  Dev.  (fc  Bat.  360.  But 
it  was  contended  that  the  couit  erred  in  holding,  that  the 
'  proceedings  and  decrees  in  the  former  suit  did  not  establish 
a  want  of  probable  cause;  and  the  counsel  endeavored  ta 
maintain  that  proposition  by  minutely  commenting  on  the 
'  pleadings  and  proofs  in  the  chancery  suits,  and  also  to  infer 
from  the  want  of  probable  cause,  thus  established,  the  exist- 
ence of  malice.  We  cannot,  however,  recognize  any  part 
of  those  proceedings  further  than  they  are  incorporated  into 
the  record  of  this  cause;  since  we  are  restricted  to  this  re- 
cord as  the  ground  of  our  decision.  Now  the  parties  have 
agreed,  here,  on  the  inferences  of  fact,  which  are  to  be  con- 
^  sidered  as  established  by  the  evidence  in  the  former  causes; 
and  among  them  is  one,  which,  in  our  judgment,  puts  an  end 
to  the  plaintiffs'  case. 

The  case,  after  stating  the  purchase  by  Palls  and  notice  of 
it  to  the  present  defendants,  proceeds  to  admit,  oh  the  part  of 
the  plaintiffs,  that,  at  the  time  they  bought  from  Carpenter 
and  filed  their  bill,  these  defendants  «  believed  that,  by  secur- 
ing the  legal  title,  they  could  defeat  Falls  in  a  bill  for  spe- 
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cific  performance,  on  account  of  his  laches  in  paying  the  June  1849 
purchase  money  and  his  inability  to  pay  it,  but  for  the  dis- "  ZTZ 
covery  of  the  gold  mine."  Whether  that  was  a  reasonable  v 
belief  or  not,  is  not  material  to  the  question  we  are  now  to  McAfee, 
consider.  We  remember,  indeed,  that  counsel  gave  us  much 
trouble  to  shew,  that  it  was  not  well  founded.  But  suppos- 
ing that  belief  to  be  without  a  just  foundation,  we  are,  nev- 
ertheless, upon  the  admission  quoted,  to  take  it,  that  it  was 
xeally  and  6ona^de  entertained.  Thus  taking  it,  the  ingre- 
dient of  malice  is  absolutely  negatived;  aud  the  present  de- 
fendants, instead  of  having  brought  a  groundless  suit  for  tl>e 
purpose  of  oppressing  the  present  plaintiffs  and  subjecting 
them  to  losses,  appear  only  to  have  honestly  sought  from  the 
preventive  justice  of  the  court  a  remedy  against  impending 
injury  to  their  right,  or  supposed  right,  until  that  right  could 
he  investigated  and  established.  It  has  turned  out,  indeed, 
that  those  parties  had  not  the  right  they  then  believed  they 
had;  and  that  the  present  plaintiffs  have  sustained  a  heavy 
loss  from  the  operation  of  the  process  awarded  against  them. 
But,  much  as  that  is  to  be  regretted,  it  cannot  be  repaired  in 
the  present  action,  as  the  defendants  prosecuted  that  litiga- 
tion from  sound  motives — ^just  as  much  so,  as  the  present 
plaintiffs  are  now  prosecuting  their  suit. 

The  truth  is,  the  party  was  not  so  much  in  fault  for  ask- 
ing the  injunction,  as  the  judge  was  in  error  in  granting  it. 
The  case  arose  early  after  the  business  of  mining  began,  an4 
the  writ  was  improvidently  awarded,  without  recollecting  at 
the  time  that  to  stop  the  working  of  the  mine  was  alike  op- 
posed by  the  public  policy  and  the  private  justice  due  to  the 
party,  that  might  be  found  ultimately  to  be  the  owner;  and 
that  it  would  the  rather  pronx)te  all  interests  to  appoint  a  re- 
ceiver, or  take  some  other  method  for  having  the  profits  ful- 
ly accounted  for.  It  is,  indeed,  surprising,  that  die  present 
plaintiffs  had  not,  at  the  first  opportunity,  moved  to  discharge 
the  injunction  by  submitting  to  an  order  for  a  receiver.  If 
they  had,  they  would,  doubtless,  have  avoided  most  of  th^r 
losses;  and  therefore  they  are  to  attribute  them  very  much 
to  their  own  negligence,  and  must  submit  to  them. 

Per  GuBiiuii  Judgment  affirmed. 
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DEN  ON  DEMISE  OP  JOSEPH  RICH  AND  WIFE  w.  SAM- 
UEL BEEDING. 

Jane  1842  A  deed  of  husband  and  wife,  dated  Ist  March,  1834,  was  ofieied  in  evi- 
•~~-~-^     dence.    To  prove  the  due  execution  of  the  deed  by  the  wife,  a  com- 
mission issued  by  the  court  to  two  justices  of  the  peace  to  take  the 
private  examination  of  the  wife,  dated   17th  February,  1834,  reciting 
that  a  deed  had   theretofore  been  executed  by  the  husband  and  wife, 
\  and  authorizing  the  justices  to  take  the  private  examination,  together 

with  the  relorn  of  the  justices  indorsed  on  the  deed  of  1st  March, 
1834,  was  offered  in  evidence.  Held  that  th«  deed  of  Ist  March, 
1834,  was  not  the  deed  intended  to  be  submitted  to  the  commission- 
ers, and  that  their  certificate  indorsed  on  that  deed  was  made  without 
authority,  and  was  therefore  void,  and  that  of  course  the  deed  did  not 
pai^s  the  title  of  the  wife. 

This  was  an  appeal  from  the  Superior  Court  of  Law  of 
Davie  county,  at  Spring  Term,  1842,  his  Honor  Judge 
Pearson  presiding.  On  the  trial  of  this  Ejectment  in  the 
court  below, it  was  admitted  that  the  defendant  was  in  pos- 
session, and  that  the  land  was  once  the  property  of  Sarah 
Hoskins,  who  is  now  the  wife  of  Joseph  Rich,  and  they  are 
the  lessors  of  the  plaintiff.  The  only  question  was,  whether 
a  deed,  executed  on  the  1st  of  March,  1834,  by  John  G.  Hos- 
kins and  his  then  wife,  the  said  Sarah,  was  valid  to  pass  the 
title  of  the  feme  covert.  The  plaintiff's  counsel  insisted 
that  the  deed  was  invalid  as  to  the  said  Sarah,  1st,  because 
the  commission  to  Brook  and  Warren,  the  two  justices  of 
the  peace,  to  take  the  examination  of  Mrs.  Hoskins,  suppos- 
ing it  to  have  issued  at  the  time  insisted  upon  by  the  defend- 
ant, to  wit,  17th  February,  1834,  in  fact  issued  before  the 
deed  from  Hoskins  and  wife  was  executed;  2ndly,  because 
the  commission  when  issued,  and  at  the  time  the  two  magis- 
trates acted  under  it,  did  not  specify  the  particular  deed,  as 
to  which  the  examination  was  to  be  taken,  but  was  left  blank 


OP  NORTH  CAROUNA.  241 

in  that  particular;  3rdly,  because  the  deed  of  Hoskins  and  June  1843 
wife  to  the  defendant  was  not  acknowledged  by  Hoskins  b«*  "TT" — 
fore  the  commission  issued,  and  in  fftct  was  not  made  until  y 
afterwards.  (The  other  objections  of  the  plaintiBs  it  is  not  B««^lnj- 
material  to  state,  as  the  court,  in  their  view  of  the  case,  did 
not  deem  it  necessary  to  notice  them.)  It  was  agreed,  pro- 
vided the  court  thought  the  evidence  admissible,  which  was 
objected  to  by  the  defendant  because  it  contradicted  the  re- 
cord, that  the  deed  to  the  defendant  was  not  executed  until 
the  1st  of  March,  1834,  on  which  day  it  was  written  and  ex- 
ecuted in  the  presence  of  the  magistrates,  Ward  and  Brock, 
who  became  subscribing  witnesses  thereto,  and  then,  on  the 
s^me  day,  took  the  examination  of  Mrs.  Hoskins,  and  made 
the  return  on  the  back  of  the  deed,  so  that  in  fact,  provided 
the  evidence  be  admissible,  the  deed  to  the  defendant  was 
not  acknowledged  by  Hoskins  before  tl^e  commission  issued, 
and  was  not  made  until  afterwards;  and  further,  provided 
the  evidence  be  admissible,  which  is  objected  to  by  the  de- 
fendant for  the  same  reason,  that  the  deed  was  kept  by  the 
magistrates  and  not  returned  to  court  until  May  Term,  18S9| 
and  Hoskins  died  in  April,  1834,  so  that,  in  fact,  provided 
the  evidence  be  admissible,  the  deed  never  was  acknowledg- 
ed by  Hoskins  in  open  court,  and  never  was  proven  as  to 
him.  Upon  these  facts  agreed,  the  court  was  of  opinion  a- 
gainst  the  defendant,  and  the  jury  having  found  in  favor  of 
the  plaintiff,  and,  a  new  trial  having  been  moved  for  and  re- 
fused, judgment  was  rendered  for  the  plaintiff,  from  which 
the  defendant  appealed. 

No  counsel  appeared  for  the  plaintiff  in  this  court. 
Badger  for  the  defendant. 

Daniel,  J.  It  is  agreed  that  the  lands  were  once  the  pro- 
perty of  Mrs.  Rich.  The  defendant  is  now  in  possession, 
and  claims  title  to  the  same  by  a  deed,  written  and  executed 
on  the  1st  day  of  March,  1834,  by  Mrs.  Rich  and  her  then 
husband,  John  G.  Hoskins,  The  lessors  of  the  plaintiff  con- 
tended, that  Mrs.  Hoskins  (now  Mrs.  Rich)  had  never  legal- 
ly been  privately  examined,  as  to  her  voluntary  assent  to  the 

30 
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jQne  1842  execution  of  that  deed.  The  defendant  then  produced  a 
""TT^r  commission  to  two  justices  of  the  peace,  signed  by  the  Clerk 
V  of  the  County  Court  of  Rowan,  and  issued  at  February  Ses- 
B«ediDg«  sions,  1834,  to  take  rhe  private  examination  oi  Mrs;  Hoskins, 
as  to  the  exeeuiion  of  a  certain  deed,  recited  in  the  commis- 
sion to  have  been  then  (17th  of  February,  1834,)  executed 
by  John  Hoskins  and  Sarah  his  wire  to  Samuel  Beedins:,iind 
that  the  said  Samuel  Seeding  had  procured  the  deed  to  be 
acknowledged  or  proven  by  the  said  John  Hoskins  before  the 
justices  of  the  Court  of  Pleas  and  Quarter  Sessions  of  Row- 
an county.  The  commission  recites,  that  it  was  represented 
to  the  court,  that  the  said  Sarah  Hoskins,  wife  ot  John  Hos- 
kins, was,  on  account  of  sickness,  unable  to  travel,  d&c.  Un- 
der this  authority,  the  defendant  offered  in  evidence  the  cer- 
tificate of  the  private  examination  of  the  feme  covert  by  the 
said  two  justices;  which  certificate  was  indorsed  on  the  deed, 
nmde  and  executed  on  the  1st  day  of  March,  1834,  and  af- 
ter the  order  was  made  by  the  court  to  take  her  examination 
to  a  deed  then  said  to  be  in  esse,  and  after  the  date  of  the 
said  commission.  It  appeared,  therefore,  from  the  order  of 
tlie  court  granting  the  commission,  and  the  commission  it- 
self issuing  upon  that  order,  that  the  deed  of  the  1st  of 
March,  1834,  was  not  the  deed  intended  by  the  court  or  the 
parties,  to  be  submitted  to  the  examination  of  the  said  com- 
ini3sioners.  Their  certificate  indorsed  on  the  said  deed  of 
the  1st  of  March,  1834,  was  made  without  authority,  and 
was  therefore  void.  Waiving,  therefore,  the  consideration 
of  all  other  objections,  the  deed  did  not  transfer  the  title  to 
the  land.    The  judgment  must  be  affirmed. 

Per  Curiam,  Judgment  affirmed. , 
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NATHAN  £ASON  ««.  DANI£L  DlCKSpN. 

A  constable  gave  a  receipt  to  A.  B.  as  agent  for  C.  D.  for  a  certain  noteJone  1848 
to  collect  or  return.  A.  B.  transfeired  the  receipt  to  E.  F.  by  an  in*-"' 
dorsement  on  the  back  of  the  receipt.  Afterwards  A.  B.  collected  the 
money.  Held  that  fi.  F.  ooald  not  recover  this  money  from  A.  B.  m 
an  action  for  money  had  and  received  to  bis  use,  for  the  money  was 
received  to  the  use  of  the  principal  C.  D.,  nor  could  heiecover  on  a 
count  for  a  bill  of  exchange,  for  it  was  no  bill  of  exchange;  nor  on  a 
guaranty,  for  he  had  used  no  diligence  in  endeavoring  to  collect,  nor 
given  notice  to  the  guarantor  cf  a  default  in  l^e  prhicipal. 

An  appeal  from  the  Superior  Court  of  Law  of  Jones  coun- 
ty, at  Spring  Term,  1842,  his  Honor  Judge  Battle  presid- 
ing. This  was  an  action  of  assumpsit,  in  which  the  plain- 
tiff declared,  1st,  on  a  bitt  of  exchange;  2ndly,  on  the  in- 
dorsement of  a  constable^s  receipt  for  a  note  put  into  his 
hands  for  collection;  3rdly,  for  money  had  and  received  by 
the  defendant  to  his  use.  In  support  of  his  action,  the  plain- 
tiff produced  a  constable's  receipt  in  the  following  words: 
« Received  of  Daniel  Dickson  for  Joseph  Whitty  one  note 
on  Joseph  M.  French  for  twenty-five  dollars,  interest  from 
9th  November,  183  (,  to  collect  or  return  as  constable.  Dec. 
12th,  1831.  John  G.  Hadnot."  On  which  receipt  was  the 
following  indorsement  by  the  defendant  to  the  plaintiflf:  "  Pay 
the  within  to  Nathan  Eason,  March  6th,  1832.  Daniel 
Dickson."  The  plaintiff  then  introduced  a  witness,  who 
testified,  that  he  passed  to  the  plaintiff  a  promissory  note  of 
the  defendant  lor  about  thirty-five  dollars,  and  that  he  after- 
wards heard  the  defendant  say,  that  he  had  taken  up  the  note 
by  giving  the  plaintiff  the  before  mentioned  constable's  re- 
ceipt, and  paying  the  balance  in  cash;  that,  at  the  time  ho 
indorsed  the  re6eipt,  he  had  the  judgment,  which  the  con- 
stable had  obtained  on  the  note  placed  in  bis  hands  for  col- 
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June  1842  lection,  of  which  he  did  not  infonn  the  plaintiff;  that  the 

" constable  had  transferred  the  said  judgment  to  one  Barbee 

V  in  payment  of  a  framing  debt,  and  he,  the  defendant,  had  ta- 
Dickson.  feen  it  from  Barbee  in  a  trade  for  a  horse.  This  witness  stat- 
ed further  that  Hadnot,  at  and  before  the  time  the  consta- 
ble's receipt  bears  date,  had  made  an  assignmentl)y  deed  of 
all  his  property  to  one  Huggins,  and  was  considered  insol- 
vent; that  said  Hadnot  was  largely  indebted  to  him  for  mo- 
ney which  he,  the  witness,  had  paid  as  his  surety,  and  that 
he  could  not  collect  the  same  under  an  execution  which  he 
had  caused  to  be  issued  against  hinc.  The  plaintiff  then  in- 
troduced the  Clerk  of  Onslow  County  Court,  who  stated, 
that  in  the  year  1831,  when  Hadnot  gave  the  receipt  in  ques- 
tion he  did  not  appear  from  the  records  of  the  court  to  have 
been  appointed  constable  for  that  year,  though  he  was  acting 
as  such,  and  had  been  regularly  appointed  constable  the  year 
before,  and  was  again  appointed  such  for  the  year  1832. 
Mr.  French,  who  owed  the  note  placed  ib  Hadnot's  hands 
was  then  introduced,  and  testified  that  the  plaintiff  called 
on  him  for  the  money  due  on  it,  but  he  declined  paying  it  to 
any  person  except  the  holder  of  the  judgment,  and  he  after- 
wards paid  it  to  the  defendant.  At  what  time  this  payment 
was  made  the  witness  did  not  state.  Testimony  was  then 
introduced  to  shew  that  Hadnot  ran  off  and  left  the  country 
in  1832,  insolvent,  and  had  not  since  returned.  He  carried 
ofl  two  negroes  and  a  horse,  and  some  of  the  witnesses 
thought  that  small  sums  of  money  might  have  been  collect- 
ed from  him  up  to  the  time  of  his  leaving  the  country.  It 
was  further  proved  for  the  plaintiff  that  the  defendant 
said,  "if  he,  the  plaintiff,  had  not  been  in  such  a  hurry  to 
jump  upon  him,  he  would  have  paid  him  the  judgment." 
For  the  defendant  Mr.  Whitty  was  introduced,  who  stated, 
that  the  note  placed  in  Hadnot's  hands  belonged  to  him; 
that  he  had  delivered  it  to  the  defendant  to  be  put  into  some 
officer's  hands  to  be  collected;  and  that  the  defendant  after- 
wards (but  at  what  time  was  not  stated)  accounted  with  him 

for  it. 

The  court  instructed  the  jury  upon  this  case  that^the 
plaintiff  could  not  recover  on  the  count  for  a  bill  of  exchage, 
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because  the  indorsement  of  the  alleged  constable's  receipt  Jone  1S49 
Could  not  be  considered  as  a  bill  of  ezchaoge;  but  that,  if  it  ""Z 
could,  there  was  no  evidence  of  its  ever  having  been  pre-  y 
sented  to  Hadnot,  either  for  acceptance  or  payment,  which  IWektoii. 
was  necessary,  even  if  the  drawee  had  no  funds  in  his  hands, 
in  order  to  entitle  the  payee  to  recover  on  it  as  a  bill  of  ex- 
change. 2ttdly,  That  no  recovery  could  be  had  on  the  se- 
cond count,  because  the  endorsement  amounted  in  law  at 
most  to  a  guaranty,  upon  which  it  was  necessary  for  the 
plaintiff  to  shew  that  he  had  used  due  diligence  in  endeav- 
oring to  collect  the  money  from  Hadnot,  and  had  given  no- 
tice of  his  failure  to  get  the  money  from  him  to  the  defendant, 
before  bringing  his  suit  3rdly,  That  the  plaintiiff  could 
not  sustain  the  last  count  for  money  had  and  received,  be- 
cause, if,  as  the  plaintiff  contended,  he  might  treat  the  in- 
dorsement of  the  constable's  receipt  as  a  nullity,  it  would 
remit  him  to  his  original  cause  of  action,  which  would  be 
upon  the  note  which  evidenced  the  debt  due  him  from  the 
defendant.  Further,  that  the  money  paid  by  French  to  the 
defendant,  if  paid  after  suit  brought,  could  not  of  course  be 
recovered  in  this  action;  and,  if  paid  before,  it  was  received 
by  the  defendant  to  his  own  use,  under  a  distinct  claim  of 
title  in  himself  on  account  of  his  purchase  of  it  from  Bar- 
bee,  or  it  was  received  for  the  use  of  Whitty,  to  whom,  in 
trnth,  it  belonged;  and  in  either  case  it  was  not  received  for 
the  use  of  the  plaintiff.  In  submission  to  this  opinion,  the 
plaintiff  permitted  a  judgment  of  nonsuit  to  be  entered,  and 
appealed  to  the  Supreme  Court. 

J-  jB  Bryan  and  J.  M.  Bryan  for  the  plaintiff. 
Charles  Shepard  for  the  defendant. 

Gaston,  J.  In  every  point  of  view,  in  which  this  case 
can  be  regarded,  we  are  of  opinion  that  the  plaintiff  had  no 
right  to  recover. 

By  submitting  to  a  nonsuit  it  must  be  understood,  that  the 
facts  testified  by  the  witnesses  are  admitted  to  be  true,  and 
the  sole  question  is,  whether,^  assuming  them  to  be  so,  the 
plaintiff  could  ask  for  a  verdict.    Now  it  is  admitted,  and  if 
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J«ne  1842  it  were  not}  it  is  apparent,  because  of  the  reasons  stated  by 

~; his  Honor  below,  that  he  could  not  recover  on  the  first  or 

y  second  count  in  his  declaration.  It  is  insisted,  however, 
Dickson,  that  he  might  recover  on  the  third  count,  because  the  indor- 
sation, made  by  the  defendant  to  the  plaintiff,  on  the  consta- 
ble's receipt  concluded  him  from  denying  against  the  plain- 
tiff, that  the  claim  in  the  constable's  hands  belonged,  at  the 
time  of  such  indorsation,  to  the  defendant,  and  that  he  there- 
by assigned  all  his  beneficial  interest  therein  to  the  plaintiff. 
When,  therefore,  the  defendant  afterwards  received  payment 
of  this  claim,  the  law  raised  an  assumpsit  to  pay  it  over  to 
the  plaintiff,  as  money  received  for  his  use.  Now,  without 
stopping  to  inquire  into  the  force  of  this  argument,  had  the 
receipt  indorsed  purported  to  be  for  a  claim  belonging  to  the 
defendant,  its  foundation  is  taken  away,  when  it  is  seen  that 
the  receipt  declired  that  the  claim  belonged  to  Whitty,  was 
put  into  the  constable's  hands  for  Whitty  through  the  agen- 
cy of  the  defendant,  and  was  to  be  returned  or  accounted  for 
to  Whitty.  Upon  an  indorsation  of  such  a  receipt,  there  is 
no  estoppel  or  legal  conclusion  against  the  defendant  that 
the  transaction  is  not  what  it  purports  to  be,  that  is  to  say, 
an  order  by  the  defendant  to  pay  over  to  the  plaintiff  money 
due  to  Whitty.  When  this  money  is  afterwards  received  by 
the  defendant,  the  law  will  indeed  raise  an  assumpsit  against 
him,  but  it  will  raise  the  assumpsit  in  fiivor  of  the  person  to 
whom  it  was  due;  and  upon  the  evidence,  it  was  unquestion- 
ably due  to  Whitty  and  not  to  the  plaintiff.  The  judgno^ent 
must  be  affirmed  with  costs. 

Per  Curiam,.  Judgment  affirmed. 
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THOMAS  GARDNER  m.  HENRY  ROWLAND. 

It  h  not  reasonable,  and  therefore  not  legal,  to  presume  a  OLore  exten-  Jane  1849 
sire  liceoce  than  is  essential  to  the  enloyment  of  what  is  expressly  - 
granted. 

Therefore  a  licence  to  enter  a  man's  land  for  the  parpose  of  taking  off 
corn  must  be  eonstraf^d  a  licence  to  enter  by  the  usaal  mode  of  access 
provided  for  such  purpose,  as  through  the  gate  or  other  appropriate  en- 
trance. 

He  who  abuses  a  legal  licence  is  a  trespasser  ohinitia. 

Where  a  man's  hogs  get  on  another*s  land,  if  he  lets  down  a  fence  to 
drive  them  out,  insiead  of  driving  them  through  a  gap  or  gate,  when 
theie  are  such,  he  is  guilty  of  a  trespass. 

An  appeal  from  the  Superior  Conrt  of  Law  of  Yancy 
connty,  at  Spring  Term,  1842,  his  Honor  Judge  Bailet 
presiding.  This  was  an  action  of  trespass  qvare  clavsum 
/regie.  The  facts  were,  that  the  plaintiff  had  possession  of 
a  small  tract  of  land,  which  was  enclosed  and  had  been  in 
cultivation,  and  that  he  had  permitted  the  witness,  who  had 
worked  with  him  in  the  crop,  to  put  his  corn  in  a  house  oa 
said  land — that  the  house  was  locked  and  the  key  given  by 
the  plaintiff  to  the  witness  to  get  his  corn  out,  whenever  ha 
desired — ^that  the  witness  let  the  defendant  have  some  of  this 
corn,  who  went  for  it  in  his  wagon — that  the  witness  told 
the  defendant  there  were  two  ways  of  going  into  the  fie^d  to 
the  house,  one  at  the  end  where  there  were  bars,  and  the  other 
on  the  side  of  the  field — that  if  he  came  in  upon  the  side  of  the 
field,  the  plaintiff  would  not  like  it — ^thttt  he,  the  witness^ 
would  prefer  that  he  should  go  to  the  bars — ^that  the  defend- 
ant went  ia  at  the  side  of  the  field  with  his  wagon  to  the 
house,  got  his  corn,  and  returned  the  same  way,  and  the 
witness  helped  him  to  put  up  the  fence.  There  was  another 
field,  which'  had  been  in  cultivation,  about  a  mile  from  the 
plaintiff's  house,  a  part  of  which  had  an  old  fence  around 
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June  1843  it — ^the  plaintiff  had  put  up  a  new  fence  upon  this  land,  but 
'T"       had  not  entirely  enclosed  it,  the  ends  of  the  new  fence  did  not 
V        meet  the  old  fence — and  in  this  field  was  a  house  occupied 
Rowland,  ^y  ^  woman  by  permission  of  the    plaintiff.      The  de- 
fendant's hogs  got  into  this  field.    He  let  down  the  new 
fence,  which  had  been  erected  by  the  plaintiff,  and  turned 
them  out.    He  could  have  driven  them  out  of  the  field  at 
either  end  of  the  new  fence,  where  it  did  not  join  the  old 
fence,  but  that  would  have  been  further  than  where  he  turn- 
ed them  out. 

The  court  charged  the  jury  as  to  the  first  alleged  trespass, 
that,  if  the  witness  had  his  corn  in  the  plaintiff's  liouse  by 
the  permission  of  the  plaintiff,  and  the  key  bad  been  given 
up  to  him  to  get  it  whenever  he  thought  proper,  and  he,  the 
witness,  had  sold  to  the  defendant  a  part  of  the  said  com, 
the  defendant  would  have  a  right  in  company  with  the  wit- 
ness to  enter  the  field,  proceed  to  the  house  and  get  the  corn 
and  return,  and  that  he  would  not  be  a  trespasser,  although 
there  were  bars  through  which  he  might  have  gone,  and  he 
took  down  the  fence  and  went  in  upon  the  side  of  the  field, 
provided  he  did  no  unnecessary  injury  to  the  freehold.  As 
to  the  second  alleged  trespass,  if  the  plaintiff*  erected  the 
new  fence,  although  it  did  meet  not  the  old  fence  at  either 
end,  and  the  defendant  let  down  this  fence  and  turned  his 
hogs  out,  it  would  be  a  trespass  on  the  plaintiff's  possession, 
and  would  entitle  him  to  recover  nominal  damages  of  the 
defendant  as  a  wrong  doer.  The  jury  returned  a  verdict  of 
six  pence  damages.  The  defendant  moved  for  a  new  trial, 
on  the  ground  of  misdirection  in  the  court  in  stating  to  the 
jury,  that  the  letting  down  the  new  fence  erected  by  the 
plaintiff,  although  it  did  not  meet  the  old  fence,  and  entirely 
inclose  the  field,  would  be  a  trespass  on  the  plaintiff's  pos- 
session. The  motion  was  refused,  and,  judgment  having 
been  rendered  for  the  plaintiff  according  to  the  verdiot,  the 
defendant  appealed. 

Alexander  for  the  plaintiff. 
No  counsel  for  the  defendant. 
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Gaston,  J.    In  our  opinion,  both  of  the  questions  of  law  Juno  I84t 
raised  on  the  trial  of  this  case  were  against  the  defendant,  "T^! 
The  licence,  under  which  he  sought  to  justify  the  first  al-       y 
leged  trespass,  was  an  implied  or  presumed  licence  to  enter  Rowland, 
the  plaintiff's  close,  in  order  to  carry  oflF  the  corn,  which 
the  plaintiff  had  permitted  to  be  there  deposited.    Now  it  is 
not  reasonable,  and  therefore  not  legal,  to  presume  a  more 
extensive  licence  than  is  essential  to  the  enjoyment  of  that 
which  was  expressly  granted.     The  permission  to  keep  the 
corn  on  the  plaintiff's  premises  cannot  be  fully  enjoyed  with- 
out the  liberty  of  ingress  and  egress  to  and  from  the  place 
of  deposit,  for  the  purpose  of  watching  over,  or  disposing  of, 
the  corn  so  deposited.     But  a  permission   to  pass  over  the 
plaiatilf 's  premises  for  a  particular  purpose,  must  be  under- 
stood to  authorize  an  entry  by  the  mode  of  access  provided 
for  such  purpose,   that  is,  through  the  gate  or  other  appro- 
priate entrance  into  the  inclosure,  and  not  by  a  breach  of  the 
fence,  the  very  purpose  of  which  is  to  defend  and  shut  out 
the  premises  against  all  persons  but  the  owner. 

As  to  the  second  alleged  trespass,  if  its  character  is  to  be 
tested  by  common-law  principles,  it  was  clearly  without  jus- 
tification. Any  entry  upon  the  land  of  another,  against  his 
will  and  without  his  authority,  is  a  trespass;  and,  by  the 
common-law,  the  owner  of  beasts  or  stock  (as  they  are  term- 
ed with  us)  is  bound  at  his  peril  so  to  keep  them,  as  to  pre- 
vent their  trespassing  upon  the  land  of  another,  whether  it 
be  in  fact  inclosed  or  uninclosed.  How  far  this  obligation 
may  be  changed  by  reason  of  the  enactment  of  our  Legisla- 
ture, whereby  every  planter  is  required  under  the  penalty 
of  one  hundred  dollars  to  keep  a  sufficient  fence  about  his 
cleared  ground  under  cultivation,  and  a  remedy  is  gi^en  to 
him  for  damage  done  upon  his  inclosed  ground  by  the  stock 
of  another,  provided  it  shall  appear  that  his  fence  is  suffi- 
cient, (see  Rev.  Stat.  c.  48,)  is  an  enquiry  which  it  is  unne- 
cessary now  to  prosecute.  For  admitting,  as  appears  to  have 
been  assumed  below,  that  no  trespass  was  committed  by  rea- 
son of  the  defendant's  hogs  wandering  over  the  plaintiff's 
close,  and  that  the  defendant  might  lawfully  enter  thereon 
for  the  purpose  of  removing  them,  he  ought  to  exercise  this 
.31 
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June  1342  licence  without  unnecessary  damage  to  the  plaintiff.  To 
"T" '  *~~  pull  down  the  plaintiff's  fence,  when  there  were  gaps  through 
which  the  hogs  might  be  driven,  seems  to  us  an  act  of  this 
kind,  and,  therefore,  not  warranted  by  any  construction  of 
the  law.  He,  who  abuses  a  legal  h'cence,  is  a  tiespasser  ab 
initio.    Let  the  judgment  below  be  affirmed. 


Rowland. 


Per  Curiam, 


Judgment  affirmed. 


MILLER,  RIPLEY  &  Co.  vs.  BENJAMIN  RICHARDSON  AND 
A.  A.  MCDOWELL'S  EX'ORS. 

It  is  fraodulent  to  receive  from  one  partner,  for  his  own  separate  debt* 
the  secarity  of  the  firm,  unless  he  has  authority  from  the  other  part- 
nerft  to  that  effect,  or  unless  the  creditor  has  reasonable  and  probably 
cause,  from  the  condoct  of  the  firm,  to  believe  that  sacfa  authority  has 
been  given. 

Where  a  jury  are  left  in  a  reasonable  and  real  doubt  as  to  the  credibility 
of  a  witness,  they  should  disregard  his  testimony,  and  give  such  a 
verdict  as  they  would  have  done,  if  he  had  not  been  a  witness. 

The  case  of  Cotton  v  Evant,  I  Dev.  &  Bat.  £q.  284,  crted  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Rutherford 
county,  at  Fall  Term,  1841,  his  Honor  Judge  Manly  pre- 
siding. 

This  was  an  action  of  assumpsit.  The  facts  of  the  case 
were,  that  on  the  20th  of  March,  1832,  A.  A.  McDowell, 
the  testator  of  two  of  the  defendants,  became  a  partner 
with  the  defendants  Richardson  and  others  in  a  store  in 
the  county  of  Buncombe,  which  was  under  the  general  man- 
agement of  Richardson,  and  the  firm  was  known  as  the  firm 
of  B.  Richardson  &  Cov   Before  the  20th  ot  March,  1832, 
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Richardson  had  been  engaged  in  merchandize,  either  by  J«ne  1843 
himself  or  in  company  with  one  Gray,  and  had  contracted"  j^jngj. 
debts  to  a  large  amount  in  Charleston,  South  Carolina,  in  Ripiey  & 
his  own  name  and  in  the  name  of  Richardson  and  Gray,  and      ^®- 
among  others  was  indebted  to  the  plaintiffs  in  the  sum  of  six  Richard- 
thousand  dollars,  or  thereabouts.    In  the  month  of  June,  ^on  &  a). 
1832,  Richardson  went  to  Charleston,  leaving  McDowell  in 
Burke,  and  on  the  19tb  of  the  month  executed  to  the  plain- 
tiffs, for  his  own  debt  and  the  debt  of  Richardson  and  Gray, 
two  promissory  notes,  the  one  for  $3,040  80  cts.,  payable 
one  day  alter  date,  and  the  other  for  SS3,14y^  20  cts.,  payable 
six  months  after  date,   signed  B.  Richardson  &  Co.    Mc- 
Dowell having  died,  the  plaintiffs  instituted  this  action  a- 
gainst  his  executors  and  Richardson.     There  was  no  evi- 
dence of  any  assent  on  the  part  of  JVIcDowell  or  the  other 
partners,  to  the  transaction  between  the  plaintiflfe  and  Richard- 
son in  relation  to  his  giving  the  notes  in  question,  except  the 
deposition  of  one  William  Spann,  who  deposed  that  he  heard 
McDowell  say  on  one  occasion,  when  speaking  of  the  part- 
nership affairs,  that  himself  and  the  other  partners  had  au- 
thorized Richardson  to  take  up  debts  of  his  (Richardson's) 
in  Charleston  for  the  amount  he  and  the  other  parties  owed 
Richardson,  being  about  $4,300.     The  character  of  the  wit- 
ness Spana  was   attacked  by  McDowell's  Executors,  and 
several  witnesses  testified  as  to  his  general  bad  character. 
On  the  part  of  the  plaintiffs  several  witnesses  testified  to  his 
good  character,  and  the  defendants  relied,  and  by  their  counsel 
commented,  on  various  facts  and  circumstances  growing  out 
of  the  trial,  to  show  that  the  witness  had  not  deposed  truly. 
The  court  charged  the  jury,  that  if  the  notes  sued  on  were 
given  for  a  pre-existent  debt  or  debts  of  one  of  the  partners, 
as  to  the  others  it  was  a  fraud  in   law;  but  that  this  legal 
fraud  might  be  rebutted,  either  by  proof  that  Richardson  was 
authorized,  or  that  the  plaintiffs  had  reason  to  think  so.     The 
court  also  charged  that,  if  the  witness  Spann  was  believed, 
the  plaintiffs  were  entitled  to  recover;  but  that  his  credit  was 
a  matter  for  the  sole  consideration  of  the  jury,  that  they 
were  to  weigh  the  testimony,  and  if  their  minds  were  lefk 
in  a  state  of  equilibrium,  so  that  they  could  not  tell  how  the 
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June  1849  matter  was,  then  they  ought  to  find  for  the  defendants,  Mc- 

~Mn       Dowell's  Executors,  so  far  as  Spann's  testimony  was  con- 

Ripley  '&cerned,  for  the  plaintiffs  ought  to  make  out  their  case.     The 

^^'     jury  returned  their  verdict  in  favor  of  McDowell's  Execu- 

Richard-  ^^^  ^^^  against  Richardson.    A  new  trial  having  been  mov- 

ion  &  al.  ed  for  and  refused,  and  judgment  being  rendered  pursuant 

to  the  verdict,  the  plaintiffs  appealed. 

Badger  and  Bynum  for  plaintiffs. 
Caldwell  for  McDowell's  Executors. 

BuFFiN,  C.  J.  The  Judgment  in  this  case,  must,  we 
think,  be  affirmed.  It  is  too  late  to  question  the  general 
proposition  first  stated  by  his  Honor,  that  it  is  fraudulent  to 
take  from  one  partner,  for  the  separate  debt  of  that  partner, 
a  security  of  the  firm,  unless  there  be  evidence  of  an  author- 
ity from  the  other  partners  to  give  the  security,  or  that  the 
creditor  had  reasonable  and  probable  cause,  from  the  course 
of  dealing  of  the  parties  or  the  like,  to  believe  that  such  au- 
thority had  been  given.  To  that  extent  the  majority  of  the 
court  thought  themselves  bound  to  go  in  Cotton  v  Evans,  1 
Dev.  &  Bat.  Eq.  284;  and,  even  in  that,  one  of  the  court 
thought  we  were  going  too  far,  and  that,  however  honest  the 
intention  of  the  creditor  might  be,  he  could  not  enforce  the 
security  of  the  firm,  without  establishing  a  previous  express 
authority,  or  a  subsequent  assent  of  the  other  partners.  A 
broader  doctrine,  then,  thnn  was  held  in  Cotton  v  Evans  in 
favor  of  the  creditor  cannot  be  admitted;  and,  without  do- 
ing so,  the  judgment  in  favor  of  the  defendants  cannot  be 
disturbed;  for  the  case  states  there  was  no  evidence  of  an 
assent  by  McDowell,  but  the  testimony  of  the  witness  Spann 
and  the  jury  were  told,  if  they  believed  him,  to  find  for  the 
plaintiff. 

.  Whether  this  last  position  as  to  the  effect  of  Spann's  tes- 
timony be  correct  or  not,  we  do  not  stop  to  consider,  inas- 
much as  it  was  in  favor  of  the  plaictiff,  who  is  the  appellant, 
and,  therefore,  is  not  open  lo  re-examination.  As  the  jury 
did  not  believe  the  witness,  the  plaintiff's  case  was  without 
evidence,  and  the  verdict  was  properly  rendered;  unless  the 
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judge  erred  in  his  subsequent  observations  to  the  jury  upon  Jon®  1842 
the  effect  they  should  give  to  the  evidence  offered,  and  theTTT — " 
circumstances  relied  on,  for  the  purpose  of  discrediting  theRipii»y''& 
witness.     We  are  no^  sure  that  we  entirely  apprehend  the      ^®- 
meaning  of  his  Honor,  as  the  statement  in  the  record  is  not  Richard- 
expressed  with  his  usual  perspicuity.    But  as  understood  hy^^  ^  ^ 
us,  we  agree  to  the  directions.    It  is  to  be  recollected,  that  it 
is  before  stated,  that  there  was  no  evidence  to  charge  Mc- 
Dowell but  that  of  Spann;  and  that  many  witnesses  had  been 
called  to  impeach  and  sustain  his  credibility,  and  various 
other  circumstances,  arising  out  of  the  trial,  were  also  relied 
on  by  counsel  in  the  argument,  and  that  all  these  things 
were  left  to  the  jury  to  be  weighed  by  them,  as  their  exclu- 
sive province.    Thereupon  the  judge  told  them  that  if  they 
believed  Spann,  they  should  find  for  the  plamtiff;  but,  if  they 
disbelieved  him,  then,  of  course,  they  should  find  for  Mc- 
Dowell.   There  was,  however,  a  third  case,  which  mio-ht  ' 
happen,  namely,  that  after  weighing  the  evidence  for  and 
against  Spann's  credit,  the  jury  might  not  be  able  to  deter- 
mine, in  their  own  minds,  which  preponderated,  or  to  say 
whether  or  not  he  was  entitled  to  credit;  and,  in  that  event, 
the  judge  delivered  his  opinion  to   the  jury,  that,  so  far  as 
concerned  Spann's  testimony,  they  should  find  for  the  de- 
fendant, if  their  minds  were  in  a  state  of  equilibrium,  so  that 
they  could  not  tell  how  the  matter  was,  that  is  to  say,  whe- 
ther that  witness  was  to   Be  believed  or  not.     We  imagine 
that  the  case  supposed  will  seldom  occur,  and  that  juries  art 
not  often  so  absolutely  undetermined  upon  the  credibility  of     ' 
a  witness,  as  not  to  be  able  to  say  one  ^ay  or  the  olher.    But 
if  such  occurrence  should  happen,  we  are  not  prepared  to 
say  that  the  rule  laid  down  by  his  Honor  is  wrong,  but  we 
rather  concur  in  it.    For  if  the  point,  to  which  a  witness  is 
called,  be  essential  to  the  party,  it  behooves  him  to  establish 
it  by  a  witness  whom  the  jury  do  believe;  otherwise  he  does 
not  establish  it  at  all.     Consequently,  if  the  jury  be  left  in  a 
state  of  reasonable  and  real  doubt  and  uncertainty  as  to  the 
credibility  of  the  witness,  they  cannot,  with  safety,  found  a 
verdict  on  his  testimony,  but  must  give  the  verdict  they 
would,  if  his  testimony  was  struck  out. 
Per  Curiam,                           Judgment  aflSrmed. 
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HUGH  MOFFITT'S  ADMINISTRATORS  »r.  TIDENCE  LANE. 

JttBA  1842  Xq  an  action  by  an  administrator  to  recover  a  debt  doe  to  his  intestate,  a 
-  release  by  a  distributee  to  the  administrator  of  all  liis  fnierest  in 
the  said  debt  if  recovered,  and  also  a  release  by  the  administrator  to 
the  distributee  of  all  claim  upon  him  for  any  part  of  the  costs  of  the 
suit,  if  he  should  fail,  will  render  the  distributee  a  competent  witness 
for  the  administrator. 
And  per  Gaston,  i.  the  release  by  the  distribatee  to  the  administrator 
will  of  itself  render  him  a  competent  witness. 

This  was  an  appeal  from  the  Superior  Court  of  Law  of 
Randolph  courityj  at  Spring  Term,  1842,  his  Honor  Judge 
Dick  presiding.  The  action  was  debt  upon  a  bond  given 
by  the  defendant  to  the  plaintiff's  intestate.  On  the  trial  of 
the  cause  the  execution  of  the  bond  was  admitted,  and  the 
defendant  relied  on  his  plea  of  payment,  and  introduced  wit- 
Besses  to  establish  his  plea.  The  plaintiffs  then  offered  one 
Thomas  Moffitt,  as  a  witness,  who  was  objected  to  by  th3 
defendant  on  the  ground  that  he  was  a  son  and  one  of  the 
distributees  of  Hugh  Moffitt,  the  intestate,  which  fact  was 
'  admitted  by  the  plaintiff.  The  said  Thomas  Moffittt  then 
executed  and  delivered  releases  to  the  plaintifis,  a  copy  of 
which  is  as  follows: 

"Know  all  men  by  these  presents,  that  I,  Thomas  C.  MofStt, 
have  released,  and  by  these  presents  do  release  and  discharge 
and  forever  acquit  Charles  Moffitt  and  William  Moffitt,  ad- 
ministrators of  Hugh  Moffitt,  dec'd,  of  all  claim,  iriterest,  de- 
mand, right  of  action  and  recovery,  for,  or  on  account  of, 
,  any  part  or  portion,  interest  or  claim,  or  possibility  thereof, 
which  I  have  or  can  or  may  have  to  any  share  of  the  demand 
oif  $347  53  cents,  being  a  note  or  bond  claimed  of  Tidence 
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Lane  by  said  administrators  as  due  the  estate  of  Hugh  Mof-  Jane  1843 
fitt,  dec'd,  with  a  credit  thereon  of  $37  40  cente,  the  8th  "■'         " 
May,  1833,  which  note  or  bond  purports  to  be  due  the  2d       v 
day  of  November,  1832.    And  1  make,  execute,  and  now    ^n«* 
deliver  this  release,  for  and  in  consideration  of  five  shillings 
to  me  in  hand  paid  by  the  said  administrators,  the  receipt  of 
which  I  hereby  acknowledge. 

THOS-  C.  MOPFITT,  (Seal.) 
March  24th,  184L" 

<<  I  hereby,  for  the  further  consideration  of  two  shillings 
to  me  in  hand  paid  by  the  next  of  kin  of  Hugh  Moffitt,  dec'd, 
do  hereby  release  to  then^and  their  assigns  all  my  interest  in 
the  debt  sued  for  by  the  administrators  of  the  said  Hugh 
Moffitt  against  Tidence  Lane  and  now  on  trial. 

THOS.  C.  MOFFITT,  (Seal.)" 

"  And  I  hereby  release  to  the  aforesaid  William  Moffitt  and 
Charles  Moffitt,  administrators  of  Hugh  Moffitt,  dec'd,  for 
two  other  shillings  to  me  in  hand  paid  by  them  a  sufficiency 
of  Hugh  Moffitt's  estate  to  satisfy  all  my  portion  of  the  costs 
which  have  accrued  or  shall  accrue,  and  for  which  I  may 
be  liable  in  a  suit  now  pending  and  on  trial,  said  administra- 
tors vs.  Tidence  Lane. 

THOS.  0.  MOFFITT,  (Seal.f 

The  plaintiffs  also  executed  and  delivered  to  the  said 
Thomas  C.  Moffitt,  a  release  of  which  the  following  is  a 
copy,  viz: 

"For  one  shilling  paid  down  we  hereby  release  to  Thom- 
as O.  Moffitt  all  liability  and  charge  from  any  and  all  costs 
accrued  or  which  mny  accrue  in  a  suit  now  on  trial,  our- 
selves against  Tidence  Lane.    April  1st,  1842. 

WILLIAM  B.  MOFFITT,   (Seal.) 
CHARLES  MOFFITT,     (Seal.) 

The  defendant  still  objecting  to  the  introduction  of  the  said 
Thomas  0.  Moffitt  as  a  witness^  notwithstanding  the  execu- 
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Jone  1842  tiou  and  delivery  of  the  releases  above  set  forth,  the  objec- 

Tr*r~"'"  tion  was  overruled  by  the  court,  and  the  witness  sworn  and 

V       exanained.    The  jury  returned  a  verdict  for  the  plaintiffs — 

Lane,     a  new  trial  was  moved  for  and  refused,  and  judgment  being 

rendered  pursuant  to  the  verdict,  the  defendant  appealed  to 

the  Supreme  Court. 

Menderihall  for  the  plaintiffs,  to  shew  that  after  the  re- 
leases were  executed  the  witness  was  competent,  cited  the 
following  cases: — Moffiit  v  Gaines^  1  Ired.  Rep.  158.  Per- 
ry V  Flemings  2  Car.  L.  R.  458.  Torrance  v  Graham^  1 
Dev.  &  Bat.  284.  Jones  v  Brooke,  4  Taunt.  464.  Burgess 
V  Cutiill,  25th  Eng.  C.  L.  Rep.  398.  Woods  v  Williams, 
7  Johns.  Rep.  123.    Bulk  v  Dayton,  14  Johns.  Rep.  357. 

Winston  for  the  defendant,  cited  Baker  v  Tyrwhitl,  3 
Camp.  N.  P.  27.     Bell  v  Smith,  11  Eng.  C.  L.  R.  198. 

Gaston,  J.  It  is  impossible  to  reconcile  with  each  other 
the  various  decisions  which  have  been  made,  respecting  the 
D'ature  of  the  interest  which  disqualifies  a  witness  from  giv- 
ing testimony.  But  the  general  principle  unquestioably  is, 
that  it  must  be  a  direct  and  certain  interest  in  the  event  of 
the  cause.  Tried  by  this  principle,  I  should  think  that  the 
first  instrument  executed  by  the  witness  removed  all  objec- 
tion to  his  competency.  According  to  our  law,  every  plain^ 
tiff,  whether  suing  in  an  individual  or  a  representative  char- 
acter, is  bound  to  give  sureties  for  the  costs,  and  is  personally 
responsible  for  them.  When  he  sues  as  an  executor  or  ad- 
ministrator bona  fide  for  the  benefit  of  those  interested  in  the 
estate,  he  is  entitled  as  a2:ainst  them  to  be  re-imbursed  out  of 
the  estate,  and,  therefore,  the  residuary  legatee  or  next  of  kin 
has  a  direct  interest  that  the  caqse  be  successfully  prosecut- 
ed, not  only  because  in  that  event  his  legacy  or  distributive 
share  will  be  increased,  but  because,  in  the  event  of  failure, 
it  will  suffer  diminution  by  reason  of  the  costs  to  be  reim- 
bursed thereout.  But  when  the  residuary  legatee  or  next  of 
kin  has  assigned  and  released  his  beneficial  interest,  in  the 
subject  matter  demanded,  to  the  individual  sustaining  the 
character  of  executor  or  administrator,  and  such  assignment 


OP  NORTH  CAROLINA.  267 

and  release  are  accepted,  then  all  interest  in  the  canse  is  ex-  June  184d 
tinguished.    He  has  no  longer  a  right  to  the  thing,  if  recov-  "TTV 
ered;  and  he  is  no  longer  responsible  for  the  costs,  if  the       y 
thing  be  not  recovered,  because  the  suit  is  prosecuted,  not    Lane. 
for  his  benefit,  but  for  the  benefit  of  his  assignee,  the  execu* 
tor  or  administrator  himself. 

This  however  must  be  understood  to  be  my  individual 
opinion,  and  not  that  which  I  am  authorized  to  declare  as 
the  opinion  of  the  court;  and  I  also  would  add  that  it  is  an 
opinion,  which  I  shall  be  very  willing  to  reconsider  and  to 
abandon  should  it  prove  erroneous. 

But  all  the  court  agree  that  when  to  this  assignment  is 
added  the  actual  release  ol  the  executor  or  administrator  to 
the  legatee  or  next  of  kin  of  all  liability  for  costs,  as  is  done 
by  the  fourth  instrument  set  forth  in  the  transcript,  then  the 
witness  stands  indifferent,  and  is  competent.  The  judgment 
must  be  affirmed  with  costs. 

Per  Curiam,  Judgment  affirmed. 


STATE  ffB.  HARDY  CARROLL. 

Wheoi  upon  a  conviction  for  a  dergiable  offence,  the  defendant  pTsys 
the  benefit  of  clergy,  and  the  Attorney  General  or  Solicitor  for  the 
State  objects,  upon  the  ground  that  the  prisoner  has  before  had  the 
benefit  of  clergy  allowed  him,  he  must  present  this  objection  in  the 
form  of  a  counterplea  in  writing. 

This  was  an  appeal  by  the  Attorney  General  from  the 
judgment  of  the  Superior  Court  of  Wake  county,  at  the 
Spring  Term,  1842,  his  Honor  Judge  Settle  presiding. 

32 
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June  1849  The  following  case  was  presented  by  the  record.  The  pri- 
'"^^  soner  was  indicted  for,  and  convicted  of,  grand  larceny.  The 
y  Attorney  General  having  moved  for  judgment,  the  Judge  de- 
Canoll.  inanded  of  the  said  Hardy  Carroll,  the  prisoner,  what  he  bad 
to  say  why  sentence  ot  death  should  not  be  pronounced  a- 
gainst  him,  whereupon  the  prisoner,  through  his  counsel, 
craved  the  benefit  of  his  clergy;  upon  which  it  was  suggest- 
ed, by  the  Attorney  General  that  the  prisoner  had  before 
been  convicted  of  a  grand  larceny  and  felony,  and  had  then 
extended  to  him  his  clergy,  and,  as  such,  was  not  entitled  to 
it  the  second  time,  and  offered  to  the  court  the  original  re- 
cords, shewing  the  former  conviction,  and  the  fact  of  the 
prisoner's  then  having  had  the  benfit  of  his  clergy.  It  was 
objected  by  the  prisoner's  counsel  that  there  should  be  a 
counterplea  in  writings  and  that  it  should  set  forth  ihe  former 
indictment,  verdict  and  judgment,  and  that  the  objection 
could  not  be  received  ore  tenus^  as  the  prisoner  had  a  right 
to  reply  ntd  tiel  record,  and  that  he  was  not  the  same  per- 
son, and  had  a  right  to  a  trial  by  a  jury  as  to  his  identity. 
The  court,  being  of  this  opinion,  sustained  the  prisoner's 
objection  to  the  ore  ienus  suggestion  of  the  Attorney  Gen- 
eral, and  allowed  him  l«is  clergy,  and  thereupon  pronounced 
the  following  judgment,  to  wit,  that  the  prisoner  be  twice 
publicly  whipped,  and  receive  at  each  of  the  said  whippings 
thirty-nine  lashes  on  his  bare  back.  Whereupon  the  Attor- 
ney General  prayed  an  appeal  to  the  Supreme  Court  from 
the  judgment  of  the  court,  extending  to  the  prisoner  the 
benefit  of  clergy,  which  appeal  was  allowed  by  the  court. 

J.  H.  Bryan  (by  appointment  of  the  court)  for  the  State . 
The  suggestion  of  the  Attorney  General,  though  not  in  strict 
form,  contained  alt  that  was  necessary  in  a  counterp'ea,  if 
filed  in  writing.  A  counterplea  drawn  out  in  form  need  not 
set  forth  the  former  indictment  with  precision.  1  Chit.  Crim. 
L.  472.  If  informal,  the  prisoner  should  have  demurred  for 
want  of  form,  or  moved  to  set  it  aside.  The  court  had  no 
right  to  pronounce  it  a  nullity. 

Attorney  General  on  the  same  side.  The  writers  on 
criminal  law  say  that  the  Attorney  General  may^   not 
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that  he  shall,  file  a  counterplea  in  writing.    The  prison-  J«»n«  1Q49 
er  claims  his  benefit  of  clergy  ore  tenus.      Why  should  "^^^^^ 
not    the  Attorney   General  reply  in    the   same  manner?       ▼ 
When  this  prayer  of  the  prisoner  and  this  suggestion  of  ^•"o*'« 
the  Attorney  General  are  entered  on  the  record,  every 
thing  is  there,  necessary  to  authorize  the  court  to  pro- 
nounce its  judgment.    What  advantage  could  the  prisoner 
have  had  if  the  counterplea  had  been  in  writing,  which  he 
had  not  in  this  proceeding?    It  has  not  been  the  practice  in 
North  Carolina  to  file  such  a  plea  in  writing — no  precedent 
is  to  be  found  of  such  a  plea  iti  writing  in  this  State. 

Badger  (who  dppeaTed  for  Saunders,  counsel  below  for 
the  prisoner)  for  the  defendant.  It  is  clear  that  all  matters 
of  fact,  upon  which  any  demand  is  to  be  supported  or  repell- 
ed, must  by  proper  pleading  be  alleged  upon  the  record,  in 
order  that,  when  admitted,  the  court  may  pronounce  judg* 
ment  thereupon,  or,  when  denied,  its  truth  may  be  tried  in 
ihe  manner  required  by  law.  If  this  is  not  so,  when  the 
matter  set  up  is  in  bar  of  the  claim  of  clergy,  it  is  an  excep- 
tion which  must  be  proved.  But  there  is  no  such  exception. 
See  Rex  v  Sc9tt  &  al.,  1  Leach's  Crown  Cases  401  (new 
edition)  in  which  the  whole  mode  of  proceeding  is  set  out. 
In  the  same  case  reported  in  the  old  edition  of  Leach  341, 
the  form  of  replication  and  issue  will  be  seen.  *  See  also 
Beanos  case,  1  Leach  470  (new  edition,)  409  (old  edition.) 
^tate  V  Allen,  3  Hawk^  614.  1  Chitty's  Crim.  Law  472, 
473,  where  it  is  said,  if  no  counterplea  be  filed  clergy  is  al- 
lowed of  course.  This  mode  of  proceeding  obtains  in  other 
cases:  A^,  to  oust  a  person  convicted  ifcc.  of  an  act  of  gen- 
eral pardon,  there  must  be  a  counterplea  to  his  prayer.  Re- 
gina  V  Arundell,  1  Tremaine's  PL  C.  272.  So  to  wager  of 
battle.  .  1  Tremaine's  PL  C.  33.  So  to  plea  of  non-identity 
on  attainder  removed  into  the  King's  Bench.  Appendix  to 
4th  Black.  Com. 

Daniel,  J.  The  prisoner  was  convicted  of  grand  larce- 
ny. When  he  was  brought  up  for  judgment,  he  prayed  the 
benefit  of  clergy.  The  prayer  was  resisted  on  behalf  of  the 
State,  and  the  Attorney  General  offered  to  read  to  the  court 
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Jane  1843  the  record  of  a  prior  conviction  for  the  same  offence,  when 
""^  ^  the  prisoner  had  once  betore  been  allowed  his  clergy.  The 
'^  r  court  refused  to  hear,  in  this  way,  the  evidence  of  a  former 
Canoll.  conviction  and  allowance  of  clergy.  We  are  of  opinion 
that  the  court  acted  correctly.  When  the  benefit  of  clergy 
is  demanded  by  a  prisoner,  who  can  only  once  receive  it, 
and  the  prayer  is  entered  on  the  record,  the  State  may  file  a 
counterplead  stating  that  he  has  had  it  before,  in  order  to  bar 
his  present  claim.  But  where  no  counterpUa  is  filed,  cler* 
gy  is  allowed  of  course.  1  Chitty's  Crim.  L.  688,  689,  (A- 
mer.  Edit.)  The  counterplea  always  recites  the  record  of 
the  prior  conviction — the  prayer  of  clergy — and  the  allow- 
ing of  the  same  by  the  court;  and  then  it  makes  an  aver- 
ment that  the  prisoner  is  the  same  person  who  was  so  con- 
victed, and  no  other  or  different  person;  and  the  plea  con- 
cludes with  a  prayer,  that  the  prisoner  receive  judgment  to 
die  according  to  law.  To  such  a  counterplea  the  prisoner 
may  reply  nvl  tiel  record^  and  also  deny  that  he  is  the  per- 
son named  in  the  said  record.  Scotfs  case,  1  Leach's  C. 
Cases,  402,  403,  (4th  Edit.)  If  the  State  was  not  compelled 
to  counterplead  on  the  record,  the  prisoner  would  be  unable 
to  put  in  his  replication  and  make  up  an  issue  as  to  his  iden- 
tity, to  be  submitted  to  a  jury,  which  he  is  entitled  to  by  law. 
It  is,  therefore,  not  admissible  for  the  Attorney  General  to 
counterplea  ore  tenus  at  the  bar;  the  plea  should  be  filed  in 
writing.  The  form  of  such  a  plea  may  be  seen  in  Scotfs 
case,  cited  above.    The  judgment  must  be  affirmed. 

Pet  Curiam,  Judgment  affirmed. 
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JOHN  WADDELL  m.  SAMUEL  MOORE. 

Where  a  bond  was  made  payable  to  A.  as  execotor,  with  a  condition  Jane  184S 
that  the  obligor  would  pay  a  certain  ium  for  the  lease  of  lands  he^  - 
longing  to  the  estate  of  A's  testator,  and  to  return  the  premises  in 
good  repair,  heldxh^X  the  suit  may  be  brought  in  the  name  of  A.  with* 
out  describing  him  as  executor — the  words  **  executoi  &c.**  being 
mere  surplusage. 

In  such  a  case  the  guardian  of  wards,  who  are  in  equity  entitled  to  th« 
rent,  is  a  competent  witness  for  the  plaintiC 

An  appeal  from  the  Superior  Court  of  Law  of  Hertford 
county,  at  Spring  Term,  1842,  his  Honor  Judge  Manly  pre- 
siding. The  action  was  brought  upon  the  penal  bond  of  the 
defendant,  with  condition  to  return  in  good  repair  at  the  ex- 
piration of  his  lease,  a  certain  farm  belonging  to  the  estate 
of  Titus  Darden,  deceased,  and  to  pay  the  rent  of  the  same, 
payable  to  the  plaintiff  as  executor  of  the  said  Titus  Darden. 
The  bond  was  delivered  by  the  plaintiff  to  one  Jesse  Darden, 
upon  his  (Jesse  Darden's)  appointment  by  the  County  Court 
of  Hertford,  to  be  guardian  to  the  children  of  Titus  Darden, 
and  before  the  commencement  of  this  action.  The  breach 
assigned  was,  that  the  fences  on  the  premises  were  not  in  the 
order  required.  The  bond  was  offered  in  evidence  and  ob- 
jected to,  on  the  ground  that  it  was  payable  to  the  plaintiff 
as  executor  d&c,  whereas  the  bond  described  in  the  plead- 
ings did  not  appear  to  be  payable  to  him  in  that  capacity. 
This  objection  was  overruled  and  the  instrument  admitted. 

In  the  course  of  the  trial  the  plaintiff  offered  the  guar- 
dian of  the  children  of  the  said  Darden  as  a  witness,  who 
stated  that  this  suit  was  brought  for  the  benefit  of  his  wards, 
and,  if  it  should  be  determined  against  the  plaintiff,  be  (the 
witness)  tKpected  to  pay  the  costs  out  of  the  income  of  the 
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Jane  1842  children.    This  witness  was  objected  to  on  the  ground  of 

"waddelT  ^"^^^^^^^j  ^^^  ^^^  objection  was  overruled.     The  jury  found  a 

T       verdict  for  the  plaintiff.    A  new  trial  having  been  moved  for 

Moore,   ^^^j  refused,  and,  judgment  being  rendered  pursuant  to  the 

verdict,  the  defendant  appealed. 

No  counsel  aappeared  for  the  plaintiff  in  this  court. 
A  Moore  and  Iredeli  for  the  defendant. 

Daniel,  J.  The  defendant  executed  to  the  plaintiff, 
"executor  of  Titus  Darden,  deceased,"  the  bond  declared 
on.  The  bond  was  conditioned,  at  the  expiration  of  the 
term,  to  return  in  good  repair  the  farm  belonging  to  the  heirs 
of  Titus  Darden,  which  farm  the  defendant  had  leased  for  a 
term  of  years.  The  damages  to  be  recovered,  on  a  breach 
of  the  conditions  of  this  bond,  could  not  in  any  way  be 
made  the  personal  assets  of  the  testator.  The  obligee  being 
described  in  the  bond  "executor  of  Titus  Darden"  does  not 
in  law  compel  him  to  sue  as  executor.  The  words  are  but 
surplusage;  and  he  noay  and  ought  to  sue  in  his  own  name, 
-  as  on  a  bond  in  which  he  has  the  legal  title.  The  plaintiff 
placed  this  bond  in  the  hands  of  the  guardian,  because,  in 
equity,  the  heirs  of  Darden  had  a  right  to  all  the  benefit  aris- 
ing under  it. 

Secondly;  the  guardian  was  not  a  party  to  the  record  in 
this  suit,  and  was  not  personally  interested  in  the  event  of 
the  suit.  He  had  no  interest  in  the  damages  or  in  the  re- 
cord. The  circumstance  that  the  guardian  felt  himself  bound 
to  pay  the  costs  out  of  the  funds  of  his  wards,  if  the  defend- 
ant should  prevail  and  have  a  judgment  to  recover  his  costs, 
did  not  disqualify  him  from  being  a  witness.  The  judg- 
ment must  be  affirmed. 

Per  Curiam,  Judgment  affirmed. 
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DEN  ON  DEMISE  OF   CHARLES  FULLER  rt.  BARNABAS 
WADSWORTH. 

Where  a  demise  in  a  declaration  in  ejectment  was  laid  to  be  on  the  first  June  1849 
day  of  January,  and  the  service  of  the  declaration  appeared  by  the 
sheriff  *8  return  to  have  been  made  on  the  thirty  first  of  December 
preceding,  held  that,  after  the  defendant  has  confessed  the  leat^e,  entry 
and  ouster,  he  is  precluded  from  making  any  objection  to  the  declara- 
tion on  that  account 

A  mortgagee,  after  the  day  of  payment. passed,  may  bring  an  action-of 
ejectment  against  the  mortgagor^  without  any  notice  to  quit  or  demand 
of  possession. 

An  appeal  from  the  judgment  of  the  Superior  Court  of 
Lenoir  county,  at  Spring  Term,  1842,  his  Honor  Judge 
Battlb  presiding.  Tiiis  was  an  action  of  ejectment  oa 
the  trial,  of  which  the  following  facts  were  agreed  upon*^ 
On  the  4lh  of  November,  1835-,  the  premises  in  dispute,  and 
of  which  the  defendant  was  in  possession,  were  mortgaged 
by  him  to  William  D.  Mosely.  After  the  mortgage  became 
forfeited,  to  wit,  on  tfie  23d  of  November,  1838,  the  said  f 
William  D.  Mostly,  fly  deed,  conveyed  bis  interest  in  the  ^  ?. 
said  mortgaged  pren^ises  to  the  lessor  of  the  plaintiff,  Charles  '^ 

Fuller.  At  Spring  Term,  1838,  of  Lenoir  Superior  Court 
of  law,  the  lessor  of  the  plaintiff  obtained  a  judgment  againsfc 
the  defendant  Wadsworth,  upon  which  a  writ  of  jifa  was 
issued  and  levied  by  the  sheriff  upon  the  said  Wads  worth's 
equity  of  redemption  in  the  said  lands;  and  on  the  jSrst 
Monday  of  July,  1838,  the  said  equity  of  redemption  was 
sold  by  the  sheriff  at  public  sale,  when  the  lessor  of  the 
plaintiff  became  the  purchaser,  and  on  the  7th  of  Aprils 
1840,  the  said  sheriff  executed  to  the  purchaser  a  deed  for 
the  same.  The  declaration  in  ejectment  was  issued  to  the 
County  Court  of  Lenoir,  at  its  January  Term,  1839^  and 
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Wads- 
worth. 


June  1842  the  demise  therein  stated  was  the  first  day  of  January,  1839. 
p^jj^^  The  defendant  has  never  been  out  of  the  possession  of  the 
premises  since  the  date  of  his  mortgage  to  Willinm  D.  Mose- 
ly,  and  there  was  no  evidence  offered  by  the  plaintiff  of  a 
notice  to  tt^e  defendant  to  quit,  or  demand  of  possession,  be- 
fore the  bringing  of  this  action.  The  declaration  in  this 
case  appears  from  the  return  of  the  sheriff,  endorsed  on  the 
same,  to  have  been  served,  as  follows,  "  Executed  by  deliv- 
ering a  copy  of  this  the  31st  day  of  December,  1838."  The 
defendant  had,  as  it  appeared  from  the  record,  confessed 
lease,  entry  and  ouster,  and  pleaded  not  guilty.  Upon  these 
facts,  the  court  was  of  opinion  that  the  plaintiff  was  entitled 
to  recover,  and  rendered  a  judgment  accordingly,  from  which 
the  defendant  appealed. 


J.  W.  Bryan  and  Iredell  for  the  plaintiff. 
jr.  H.  Bryan  for  the  defendant. 

Daniel,  J.  First;  the  possession  of  Wadsworth,  the 
mortgagor,  was  not  adverse  to  Mosely,  the  mortgagee.  Mose- 
ly,  therefore,  had  a  right  to  convey,  and  he  did  convey  to 
Fuller  on  the  23d  of  November,  1838.  Fuller  brought 
ejectment  to  January  Terra,  1839,  of  Lenoir  County  Court. 
The  date  of  the  demise  in  the  declaration  tvas  on  the  1st 
day  of  January,  1839,  when  Fuller  had  a  title  to  the  posses- 
sion. The  sheriff,  however,  returned  on  the  declaration,  that 
he  had  delivered  a  copy  thereof  to  the  defendant  "  on  the 
31st  day  of  December,  1838."  We  think  that,  as  the  de- 
fendant, at  January  Sessions,  1839,  (after  the  date  of  the  de- 
mise) accepted  a  copy  of  this  declaration,  and  entered  into 
the  common  rule  to  confess  the  lease  mentioned  therein,  &c. 
he  was  precluded  from  making  any  objection,  on  the  score 
of  the  declaration  being  served  on  him  by  the  sheriff  before 
the  date  of  the  demise  in  the  said  declaration. 

Secondly;  the  mortgage  money  not  having  been  paid  at 
the  day  mentioned  in  the  mortgage  deed,  the  mortgagor  was, 
thereafter,  but  a  tenant  at  sufferance.  In  such  a  case,  neither 
notice  to  quit  nor  a  demand  of  the  possession  is  necessary, 
before  bringing  ejectment.    Patridge  v  Beers^  5  Barn.  & 
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Aid.  604.    Gooteon  mortgages,  326,  327.    The  mortgagor  Jano  1841 
in  such  a  case  can  sustain  no  injury  for  the  want  of  a  de-  "^^jj^"" 
mand  of  the  possession;  for  he  need  not  defend.    Then  the       v 
judgment  is  only  against  the  casual  ejector;  and  if  the  mort-    Wadt- 
gagor  surrenders  the  possession  on  the  service  of  the  decla* 
ration^  the  plaintiff  can  recover  neither  damages  nor  the 
costs  ot  the  ejectment  in  an  action  for  mesne  profits.    We 
are  of  opinion  that  the  judgment  must  be  affirmed. 

Per  CuRiAMi  Judgment  affirmed. 


STATE  M.  JOSEPH  REB. 

The  Solicitor  for  the  State  is  not  entitled  to  a  fee  on  a  reeognlzanee  to 
keep  the  peace. 

When  such  a  recognizance  is  taken  and  not  returned  to  the  term  of  tha 
court  to  which  it  Is  returnable,  and  the  recognizance  is  not  broken  be- 
fore the  return  term,  no  costs  can,  at  a  subsequent  term,  be  awarded 
against  the  defendant. 

If  a  magistrate  fails  to  return,  at  the  proper  term,  a  recognizance  to 
keep  the  peace,  and  the  recognizance  is  broken,  the  solicitor  for  the 
State  may,  at  a  subsequent  term,  cause  the  recognizance  to  le  return- 
ed»  suggest  a  breach,  enter  a  judgment  mW,  and  issue  a  acirefaeiaa^ 

An  appeal  from  the  Superior  Court  of  Lav  of  Henderson 
county,  at  Spring  Tcri*,  1842,  his  Honor  Judge  Bailey 
presiding.  The  defendant,  on  the  4th  day  of  June,  1841, 
had  entered  into  a  rccorrnizance  before  a  justice  of  the  peace 
to  keep  the  peace,  nnd  to  make  his  appearance  at  the  next 
Term  of  Henderson  Ck)unty  Court,  which  was  to  be  held  on 
the  19th  day  of  July  thereafter.  The  recognizance  was  not 
returned  to  the  County  Court  until  February  Term,  1842, 
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J  one  1849  when  the  court  ordered  that  the  defendant  be  discharged  np- 
~  on  the  payment  of  costs,  including  a  fee  for  the  Solicitor  for 

Y  the  State.  From  this  order  the  defendant  appealed  to  the 
Hod.  Superior  Court.  In  this  court  it  further  appeared,  that  the 
person,  who  had  taken  out  the  peace  warrant,  did  not  desire 
that  the  defendant  should  be  held  longer  under  recognizance. 
His  Honor  was  of  opinion  that  the  Solicitor  for  the  State 
was  not  entitled  to  a  taxfee  in  proceedings  on  a  peace  war- 
rant, and  that,  as  the  recognizance  did  not  appear  of  record 
at  the  July  Term,  when  it  was  returnable,  the  defendant 
was  not  liable  to  pay  any  costs  on  the  proceedings,  and  gave 
judgment  accordingly.  From  this  judgment  the  Solicitor 
for  the  State  appealed  to  the  Supreme  Court. 

Badger  (by  appointment  of  the  court)  appeared  for  the 
State  and  submitted  the  case. 
No  counsel  for  the  defendant. 

Daniel,  J.  The  State's  Attorney  has  no  tee,  in  a  case 
like  this,  at  the  common  law;  the  Legislature  has  not  given 
him  a  fee;  and  the  judge,  therefore,  was  right  in  saying  that 
.  he  was  not  entitled  to  one.  The  recognizance  was  returna- 
ble to  July  Sessions,  1841,  of  Henderson  County  Court.. 
The  defendant  and  his  bail  were  by  it  bound  to  keep  the 
peace  only  up  to  that  time.  There  is  no  entry,  or  continu- 
ance on  the  record,  of  the  proceedings  from  July  S^essions, 
1841,  to  February  Sessions,  1842.  The  recognizance,  not 
having  been  broken,  was  at  an  end  by  its  very  terms  at  July 
Term,  1841.  No  costs  had  then  accrued  except  the  consta- 
ble's fee;  for  which  the  court  could  not  give  judgment  against 
the  defendant  at  February  Sessions,  as  the  proceedings  were 
then  not  legally  before  them,  or,  rather,  the  party  was  not 
then  legally  in  court.  If  the  recognizance  had  been  broken: 
before  July  Sessions,  it  then  might  have  been  carried  in  a£ 
that  term  or  at  a  subsequent  term,  a  suggestion  of  the  breach 
,  entered  of  record,  and  a  judgment  nisi  rendered,  so  as  talay 
a  foundation  for  a  scire  facias.  The  debt  due  to  the  State, 
on  a  breach  of  such  a  recognizance  before  the  tenn  at  whiebi 
it  ia  returnable  into  court,  cannot  be  defeated  by  the  niagis- 
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trate*s  omitting  to  return  it,  as  he  ought  to  hare  done.    The  Jun^  1849 
judgment  must  be  affirmed. 

Per  Curiam,  Judgment  affirmed. 


THE  STATE  TO  THE  USE  OF  DUNCAN  McRAE'S  ADMINIS- 
TRATORS  V8.  STEPHEN  WALL  AND  OTHERS. 

It  is  not  necessary  that  the  County  Court,  authorized  to  appoint  a  eon* 
stable  in  the  case  of  a  failure  by  the  people  to  elect  one,  or  io  case  of 
a  vacancy  from  any  other  cauve,  should  be  the  court  immediately  suc- 
ceeding the  time  appointed  for  such  election,  or  immediately  succeed- 
ing such  vacancy.  The  County  Court,  at  a  subsequent  term,  (seven 
justices  being  present)  may  fill  the  vacancy* 

An  entry  on  the  County  Court  Records,  that  <'  on  motion  A.  B.  was  per* 
mitted  to  renew  his  bond,  as  constable,  by  giving  C.  D.  and  EL  F.  as 
securitfes,  in  the  sum  cf  $4,000,"  ts  not  evidence  that  A.  B.  was  duly 
appointed  a  constable. 

A  bond,  executed  by  A.  B.  in  pursuance  of  such  an  order,  and  without 
any  other  evidence  of  his  appointment  as  constable,  could  not  legally 
be  accepted  by  the  court,  and  is  therefore  void. 

SUUe  V  Shirley,  1  Ired.  Rep.  597,  cited  and  approved. 

An  appeal  from  the  Superior  Court  of  Richmond  county, 
at  Spring  Term,  1842,  his  Honor  Judge  Nash  presiding. 
This  was  an  action  of  debt  brought  against  the  defendants 
as  the  sureties  of  S.  H.  Sedbury,  on  a  paper  writing  purport- 
ing to  be  a  bond  J  payable  to  the  State  of  North  Carolina,  and 
which  is  in  the  usual  form  of  a  constable's  bond  for  Rich- 
mond county.  The  paper  writing  is  dated  April  16th,  1839. 
The  subscribing  witness  proved  the  signing  and  sealing  of 
the  paper;  and  its  being  left  in  his  possession  by  the  obligors^ 
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June  ^849  he  beiflg^  the  Clerk  of  the  Court  of  Pleas  and  Quarter  Ses- 
g  "  sions  of  Richmond  county,  and  that  it  was  by  him  filed 
▼  with  the  constable's  bonds,  in  his  office^  Further,  to  prove 
^*'**  the  delivery  of  the  paper  and  its  acceptance  by  the  County 
Court  as  a  bond,  the  records  of  the  said  court  at  their  ses> 
sions  in  April,  1840,  were  produced  by  the  plainliflf.  on  which 
is  the  following  entry:  "On  motion,  S.  H.  Sedbury  was  per- 
mitted to  renew  his  bond,  by  giving  L.  Garrett  and  Stephen 
Wall  as  securities,  in  the  sum  of  $4,000."  Upon  the  pre- 
ceding page  of  the  said  records  is  an  entry,  shewing  that 
more  than  seven  magistrates  were  on  the  bench  to  lay  the 
county  taxes,;and  the  next  succeeding  ^utry  is  as  fellows: 
"  On  motion,  W.  G.  Webb  was  duly  elected  County  Trustee, 
and  B.  C.  Covington  Treasurer  of  public  buildings."  Two 
other  entries  are  then  made,  and  then  follows  the  one  first 
above  recited.  It  was  admitted  that  Sedbury  was  not  elect- 
ed by  the  people  a  constable,  neither  was  he  so  elected  by 
the  County  Court.  Objection  to  the  reading  of  the  paper 
to  the  jury  was  made  by  the  defendant's  counsel,  on  the 
ground  that  there  was  no  evidence  that  the  said  paper  writ- 
ing had  ever  been  received  by  the  State  of  ISorth  Carolina, 
or  by  its  legally  constituted  agent,  and  that  if  there  was  an 
election  at  April  Term,  as  tliere  was  no  evidence  of  there  be- 
ing a  vacancy  to  be  filled,  such  election  was  illegal  and  void. 
The  court  was  of  opinion  that,  as  Sedbury  had  not  been  e- 
lected  a  constable  in  either  of  the  modes  pointed  out  by  law, 
the  County  Court  was  not  the  legally  constituted  agent  of 
the  State  to  receive  this  paper  writing  as  a  bond,  and  that  it 
was  therefore  void,  never  having  been  completed  by  a  leoral 
delivery.  In  submission  to  this  opinion,  the  plaintiff  suffer- 
ed a  nonsuit,  and  appealed  to  the  Supreme  Court. 

Winston  for  the  plaintiff. 

Badger  and  Strange  for  the  defendants. 

Gaston,  J.  All  the  law,  relating  to  the  appointment  df 
constables,  and  to  their  qualification  and  giving  security  for 
their  faithful  performance  of  duty,  is  to  be  found  in  the  24th 
chapter  of  the  Revised  Statutes.    The  important  provisions 
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of  this  chapter,  which  bear  upon  the  matter  in  contestation,  Jan«  1848 
are  these:  There  shall  not  be  more  than  one  constable  in ' 
each  captain's  district,  except  that,  in  those  districts,  which 
include  county  towns,  there  may  be  two  constables.  The 
constables  are  to  be  elected  in  the  respective  districts  by  the 
freemen  thereof,  in  the  month  preceding  the  first  term  in  each 
year  of  the  County  Court  held  after  the  first  day  of  Janua- 
ry, and  the  persons  so  elected  s^ail  take  the  oath  of  office, 
and  enter  into  official  bonds,  with  approved  sureties,  in  that 
court.  Should  there  be  a  failure  in  any  captain's  district  to  e- 
lect  a  constable,or  should  any  one  elected  constable  die,orfrom 
any  other  cause  fail  to  qualify  and  enter  into  the  requisite  bond, 
it  shall  be  proper  for  the  court  which  shall  next  happen,  sev- 
en justices  being  present,  to  supply  the  vacancy  occasioned 
by  such  failure.  And  upon  the  death  or  removal  of  a  con- 
stable out  of  the  county,  in  which  he  was  elected  or  appoint- 
ed, it  shall  be  lawful  for  the  justices  of  the  County  Court, 
seven  justices  being  present,  to  appoint  another  person  in 
his  stead,  who  shall  be  qualified,  and  act  until  the  next  elec- 
tion of  constables.  And  the  bonds  required  trom  constables 
shall  be  made  payable  to  the  State  in  the  sum  of  four  thou- 
sand dollars,  conditioned  for  the  faithful  discharge  of  duty, 
and  diligently  endeavoring  to  collect  claims  received  for  col- 
lection,  and  faithTully  paying  over  the  sums  so  received  unto 
the  persons  to  whom  the  same  may  be  due;  and  suits  may  be 
brought  a::d  remedy  had  on  such  bonds,  in  the  same  manner 
and  under  the  same  rules  and  restrictions  as  upon  the  official 
bonds  of  sheriffs  and  other  officers. 

In  the  case  of  the  State  v  Shirley^  1  Ired,  697,  we  felt 
ourselves  constrained  to  hold,  that  it  was  essential  to  the  va- 
lidity of  an  instrument,  declared  on  as  a  constable's  bond, 
that  it  should  be  delivered  to,  or  accepted  by,  an  authorized 
agent  of  the  State.  The  question,  therefore,  now  presented, 
.resolves  itself  into  this:  was  there  any  evidence  in  this  case, 
from  which  such  delivery  or  acceptance  could  rightfully  be 
inferred? 

The  County  Court  in  this  case  undertook  to  act  for  the 
State,  and  to  accept  this  bond.  Two  objections  are  made  to 
its  authority,  1st,  for  that  the  power  given  to  the  County 
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Jane  I84d(>)i|ft  to  appoint  a  constable,  when  there  is  a  failure  to  elect 
^  sTie     "^y  ^^  people,  or  a  failure!  to  qualify  on  the  part  of  the  per- 
▼       son  elected,  belongs  to  that  body,  only  when  sitting  at  its 
^^''    first  term  that  may  follow  after  the  failure;  and  2hdly,  be- 
cause no  appointment  of  any  kind  was  made,  under  which 
this  alleged  bond  was  executed. 

It  seems  to  us  that  the  act  under  consideration  does  not 
very  happily  or  perspicuously  express  the  will  of  the  L^is* 
lature,  and  calls  for  a  benign  interpretation  from  the  court  to 
give  effect  to  what  we  vaast  understand  to  be  its*  purpose. 
It  contemplates  that  there  shall  be  this  useful  officer  in  eve- 
ry captain's  district,  and  when  such  an  officer  shall. not  be 
elected,  or  if  elected  shall  fail  to  qualify,  it  makes  it  the  du- 
ty ot  the  court  to  provide  one  without  delay,  "it  shall  be 
proper  for  the  court  which  shall  next  happen  as  aforesaid, 
seven  justices  being  present,  to  supply  any  vacancy  accasion*- 
ed  by  said  failure."  This  is  not  to  be  regarded  as  a  special 
authority  to  make  an  appointment,  given  to  the  seven  justi- 
ces who  may  happen  to  attend  nt  that  term,  which  authority 
may  be  exercised  or  not  at  their  discretion,  but  asa  command 
imposed  upon  the  court  to  be  executed  forthwith,  provided 
the  requisite  number  for  executing  it  be  present.  The  main 
purpose  is  to  have  the  vacancy  supplied — the  next,  to  have 
it  supplied  without  delay;  and  we  hold  it  a  reasonable  con- 
struction of  the  act,  and,  therefore,  a  rightful  construction, 
that,  if,  from  the  want  of  the  necessary  number  of  justices, 
or  from  inattention,  this  duty  is  not  executed  at  the  first 
term,  not  only  the  court  may,  but  it  is  bound  to,  execute  it  at 
a  subsequent  term,  provided  the  necessary  number  of  justices 
may  be  had.  If,  therefore,  in  this  case,  it  appeared  that  the 
justices  had  appointed  this  constable  at  the  April  Term,  no 
election  having  been  made  in  that  district  by  the  popiila): 
voice,  we  should  hold  the  appointment  good,  and  the  bond 
legally  delivered,  because  accepted  by  the  authorized  agents 
of  the  State. 

But  the  record  exhibited  shews  no  appointment  of  consta- 
ble then  made.  It  states  the  election  by  the  court  of  a 
county  trustee,  and  of  a  treasurer  of  public  buildings,  and 
adds,  «  On  motion,  S.  H:  Sebury  was  permitted  to  renew  his 
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bimd  as  constable,  by  giving  L.  Ganett  and  Stephen  Wall  Jan«  184» 
as  securities,  in  the  sum  of  $4,000;"  and  the  case  made  ^"7" 
express,  that  it  was  admitted  by  the  parties  "that  Sed-  y 
bury  was  not  elected  by  the  people  as  constable,  neither  was  ^'H* 
he  so  elected  by  the  County  Court."  It  has  been  argued  that 
this  admission  of  the  parties  must  be  understood  with  a  ne- 
cessary exception,  "  unless  such  record  does,  in  law,  consti- 
tute an  appointment."  We  think  the  argument  fair,  and, 
therJBrore,  view  the  admission  as  being  thus  modified.  Now 
what  mny  mean  an  order  that  a  man  "  be  per/iJtted  to  renew 
bis  bond  as  constable,"  it  is  not  a  little  difficult  for  us  to  pro- 
nounce, because  our  laws  are  entirely  silent  in  regard  to  a 
proceeding  of  this  sort.  It  is  required  of  guardians  "to  re- 
new their  bonds  every  three  years  during  ike  continuance 
of  their  respective  guardianships,^  and  it  is  possible  that 
the  court,  or  the  clerk  who  entered  tho  order,  supposed  there 
was  some  similar  provision  with  respect  to  constables.  But, 
be  this  as  it  may,  the  renewal  of  a  bond  given  in  any  char- 
acter necessarily  implies,  that  the  character  has  been  previ- 
ously conferred  and  is  still  continuing,  and  cannot,  without 
violence,  be  tortured  into  the  making  of  an  original  appoint- 
ment conferring  that  character.  We  are  disposed  to  make 
every  reasonable  allowance  for  the  wretched  manner  in 
which  records  of  this  kind  are  kept — an  evil  growing  worse 
and  worse  every  year,  and  threatening  consequences  most 
injurious  to  the  community^ut  we  must  remember  that, 
as  this  is  a  record,  and,  therefore,  imports  absolute  truth,  we 
must  understand  it  according  to  its  terms,  and  not  change 
i(s  sense  by  conjecture.  The  County  Cpurt,  therefore,  did 
not  appoint  Sedbury  constable;  and  he  was  not  elected  con- 
stable by  the  people.  The  court,  therefore,  bad  no  anthori- 
ty  to  take  a  bond  from  him  as  constable,  and  the  instrument 
^laxed  on  as  such  was  r^ot  accepted  by  any  authorized  a- 
gent  for  the  State. 

We  hold  it  unnecegs^a  tj  to  enter  into  the  discussion,  which 
Ins  been,  bad  at  the  bur,  i\si  to  the  validity  of  acts  done  by 
officcBs  de  facto,  who  were  not  officers  dejure,  or  the  re- 
sponsibility of  persons  undertaking  to  act  as  officers  who 
are  ool  such.    This  actioii  is  not  brought  personally  against 
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Jane  i842Sedbury,  nor  to  enforce  any  liability  which  the  common  law 

""I  imposes.    It  is  an  action  given  by  Statute  upon  bonds  taken 

y       under  the  provisions  of  a  Statute,  and  will  not  lie  upon  in- 

^^^'*    struments,  purporting  to  be  bonds,  but  which  that  Statute 

does  not  authorize. 

We  cannot  refrain  from  expressing  our  regret  at  the  in- 
conveniences resulting  from  those  blunders,  which  cause 
men,  who  are  not  officers,  to  be  held  out  to  the  world  as  ef- 
fectually deserving  confidence,  because  bound  by  oath  and 
bonds  to  a  faithful  discharge  of  duty;  but  with  us  it  is  a 
vain  regret.  We  must  administer  the  law  as  it  is.  The 
remedy,  if  there  be  one,  is  committed  by  the  constitution  to 
other  hands. 
The  judgment  of  the  Superior  Court  must  be.  affirmed. 

Per  Curiam,  Judgment  affirmed. 


STATE  TO  THE   USE   OF  ALEXANDER  LITTLE  v».  STE- 
PHEN  WALL  &  OTHERS. 

Seven  justice?  must  necessarily  be  present  to  make  a  valid  appointment 
of  a  constable.  If  a^less  number  be  piesent,  the  appointment  and  the 
bond  taken  under  it  are  both  void. 

Appeal  from  the  Superiol*  Court  of  Law  of  Richmond 
county,  at  Spring  Term,  1842,  his  Honor  Judge  Nash  pre- 
siding; This  was  an  action  against  the  defendants  as  securi- 
ties for  one  S.  H.  Sedbury,  on  a  paper  writing,  purporting  to 
be  a  bond  for  the  faithful  discharge  of  the  duties  of  a  con- 
stable by  the  said  Sedbury.  The  paper  was  dated  the  16th 
of  April,  1839*    The  subscribing  witness  proved  the  sign- 
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V 

ing  and  sealing  of  the  said  paper  writing,  and  that  it  was  by  June  1843 
the  oSligors  left  with  him — ^that  he  was  the  Clerk  of  the  "TJ"" 
Court  of  Pleas  and  Quarter  Sessions  of  Richmond  cpnnty,       y 
and  that  he  filed  the  said  paper  writing  among  the  consta-     ^^''• 
bles'  bonds  in  his  office.    Further,  to  prove  the  delivery  and 
acceptance  of  tiie  said  paper  writing,  the  plaintiff  produced 
the  records  of  Richmond  County  Court,  upon  which,  at  the 
April  Term,  1839  thereof,  appeared  the  following  ^entries: 
<<  The  resignation  of  S.  H.  Sedbury,  constable,  was  received 
and  filed."    «  On  motion,  S.  H.  Sedbury  was  agnin  permit- 
ted to  renew  his  bond,  as  constable,  by  giving  as  security 
Stephen  Wall  aUd  Stephen  Parker  his  securities."    On  the 
preceding  page  it  appears  that  a  number  of  justices  more 
than  seven  were  present  to  lay  the  county  taxes,  and  the  a- 
bove  entries  immediately  succeeded.    The  plaintiff  further 
produced  the  records  of  the  said  court  at  their  session  in 
January,  1839,  on  which  is  the  following  entry:  "  Saturday 
the  26th  of  January,  1839,  court  met  at  12  o'clock,  present 
William  Powell,  E.  T.  Long  and  J.  W.  Terry,  justices  pre- 
sent and  presiding.    On  motion,  S.  H.  Sedbury  was  permit- 
ted to  renew  his  bond  as  constable,  by  giving  as  security 
John  Morrison  and  William  Powell,"  the  said  William  Pow- 
ell being  one  of  the  presiding  magistrates.    It  was  admitted 
that  the  said  Sedbury  was  not  elected  by  the  people,  nor  by 
the  court  as  constable.     The  same  objection  was  made  by 
the  defendant's  counsel  to  the  reading  of  the  paper  writing 
to  the  jury  in  this  case  as  in  the  preceding  case  against  the 
defendant  by  the  State  at  the  relation  of  McRae's  Ad'mrs, 
(see  supra  p.  267,)  with  the   additional  objection,  that  if 
the  court,  at  January  Term,  1839,  did^make  an  election,  on- 
ly three  magistrates  being  present,  the  election  was  null  and 
void;  but,  if  valid,  the  said  Sedbury  had  no  right  to  resign 
at  April  Term,  and  the  court  then  present  no  legal  power  to 
accept  said  resignation.    And  if  at  April  Term  they  did  elect 
said  Sedbury  constable,  such  election  wds  void,  either  be- 
cause the  said  election  was  not  had  at  the  time  appointed  by 
law,  or  because,  if  he  was  duly  elected  at  January  Term,  he 
was  still  the  constable,  and  there  was  no  vacancy  to  he  filled. 
The  court  being  of  opinion  for  the  defendant,  the  plain- 

34 
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June  1842  tiff  submitted  to  a  nonsuit  and  appealed. 

State  „_,  -       ,        ,  .     .« 

V  Winston  for  the  plaintiff. 

Wall.        Badger  and  Strange  for  the  defendants. 

Gaston,  J.  The  principles,  which  we  felt  it  our  duty  to 
sanction  in  the  case  of  the  State  on  the  relation  of  MeRae^s 
Administrators  against  Wall  and  Garro^^  (supra  p.  267) 
lead  us  necessarily  to  the  affirmance  of  this  judgment  also. 
Sedbury  never  was  appointed  constable,  as  far  as  we  see. 
The  order  of  the  court,  at  January  Term,  1839,  was  not  an 
appointment;  indeed  the  court  could  not  then  have  made  an 
appointment,  because  the  power  is,,  in  express  terms,  restrict- 
ed to  a  court  consisting  of  seven  justices.  The  alleged  re- 
signation of  his  office  at  the  April  Term  following,  was  per- 
fectly nugatory,  even  if  the  court  had  power  to  receive  the 
resignation,  (of  which  power  nothing  is  said  in  the  act),  be- 
cause there  was  no  office  to  be  resigned.  Now  it  may  be 
that  the  subsequent  entry  on  the  record  "  On  motion,  S.  II. 
Sedbury  was  again  permitted  ta  renew  his  bond  as  consta- 
ble, by  giving  as  security  Stephen  Wall  and  Stephen  Parker 
his  securities''  was  a  misprision  of  the  elerk,  and,  in  truth, 
upon  the  supposed  resignation  of  Sedbury,  be  was  then  ap* 
pointed  constable  to  fill  a  vacancy,  which  had  been  caused 
by  a  failure  of  the  people  to  elect  before  the  preceding  term. 
But  the  record  must  speak  for  itself,  and  we  cannot  make 
that  an  appointment  which  purports  not  to  be  one. 

Per  Curiam,  Judgment  affirmed. 
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STATE  ON  RELATION  OF  JOHN  L.  FAIRLEY  w.  STEPHEN 
WALL  ^  OTHERS. 

Gaston,  J.    As  this  case  is,  in  aII  respects,  except  as  to  Jane  1842 
parties,  the  same  with  that  brought  on  the  relation  of  Alex- 
mtder  Little  against  these  defendants^  (supra  p.  272)  there 
must  be  the  same  judgment  in  it. 

Per  Curiam^  Judgment  affirmed. 


STATE  ON  THE  RELATION  OF  ALEXANDER  LITTLE  rt. 
WILLIAM  POWELL  &  AL. 

The  power  given  to  the  County  Coart  to  appoint  a  constable,  in  case  of 
a  vacancy,  is  a  tpteial  power,  and  cannot  be  exercised  without  the 
presence  of  seven  justices;  otherwise  both  the  appointment  and  the 
bond  given  under  it  are  void . 

Appeal  from  the  Superior  Court  of  Law  of  Richmond 
county,  at  the  Spring  Term,  1842,  his  Honor  Judge  Nash 
presiding.  This  was  an  action  against  the  defendants  on  a 
paper  writing,  purporting  to  be  given  by  one  Sedbury  and 
the  defendants  as  his  sureties,  on  a  bond  upon  his  appoint- 
ment as  constable,  and  dated  the  16th  of  January,  1838. 
The  signing  and  sealing  of  the  instrument  were  proved,  and 
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June  1843  that  it  was  regularly  filed  by  the  Clerk  of  the  County  Court 
of  Richmond,  among  the  constables'  bonds  in  his  office. 
Y  Further,  to  prove  the  delivery  of  the  paper  writing  and  its 
Powel!  acceptance  by  the  court,  the  records  of  the  County  Court  of 
Richmond  of  the  January  Term,  1838,  were  produced, 
where  the  following  entry  appears:  "  On  motion,  Shadrach 
H.  Sedbury  was  appointed  constable,  gave  bond  with  Wil- 
liam Powell,  John  Morrison  and  Stephen  Terry  securities." 
This  entry  was  made  on  Wednesday,  the  17th  of  January, 
1838,  when  the  court  was  held  by  three  magistrates  only. 
It  was  admitted  that  the  said  Sedbury  was  not  elected,  either 
by  the  people  or  by  the  County  Court,  but  was  appointed  as 
above  stated.  It  was  objected  by  the  defendant's  counsel 
that  the  paper  writing  declared  on  was  void,  because  Sedbury 
was  not  elected  either  by  the  people  or  by  the  County  Court 
of  Richmond,  seven  magistrates  being  on  the  bench — ^but 
that  he  was  appointed  by  a  court  consisting  of  but  three  ma- 
gistrates— and  that  a  court  so  constituted,  was  not  the  legal- 
ly constituted  agent  of  the  State  to  receive  the  said  paper  writ- 
ing as  a  bond.  The  court  being  of  this  opinion,  the  plaintiff 
submitted  to  a  nonsuit,  and  appealed. 

Winston  for  the  plaintiff. 

Badger  and  Strange  for  the  defendants. 

Gaston,  J.  The  County  Court  derives  aZZ  its  power  of 
appointing  constables  and  taking  bonds  from  them  from  the 
Statute,  to  which  we  have  referred  in  the  opinion  delivered 
in  the  case  brought  on  the  relation  of  McRae^s  Administra- 
iors  against  Wall  and  Garrott^  (supra  p,  267.)  It  is  or- 
dered to  supply  a  vacancy,  when  no  election  has  been  made 
by  the  people,  "  seven  justices  being  present."  From  this 
order  flows  its  authority,  which  is  necessarily  special.  It  is 
given  to  the  court,  seven  justices  being  present,  but  not  oth- 
erwise. The  appointment,  therefore,  in  this  case,  was  whol- 
ly without  authority,  and,  for  the  reasons  given  in  the  case 
already  referred  to,  the  instrument  given  as  an  official  bond 
was  altogether  inoperative,  because  not  accepted  by  an  au- 
thorized agent  of  the  State. 

Per  CvRiAMi  Judgment  affirmed. 
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JAMES  W.  NEWSOM  ADMINISTRATOR  &c.  &  OTHERS  m. 
LEWIS  THOMPSON,  EXECUTOR  &o. 

To  make  a  deed  valid,  the  grantees  (anlest  by  way  of  remaioder}  as  Jqim  iglS 
well  as  the  grantors  nmst  be  in  euti  at  all  events  before  the  act  of-     i 
1823,  (Rev.  StaU  c.  37,  s.  22.) 

An  appeal  from  the  Superior  Court  of  Northampton  coun- 
ty, at  Spring  Term,  1842,  his  Honor  Judge  Settle  presid- 
iog.  This  was  an  action  of  detinue  by  James  "W.  Newsom, 
administrator  of  Benjamin  Pledger,  Willie  P.  Pledger,  Ma- 
tilda Pledger,  and  Charity,  Kinchen,  John  and  Jesse  Pled- 
ger infants,  by  their  next  friend  Willie  T.  Pledger,  against 
the  defendant,  to  recover  a  negro  slave,  named  Cary.  The 
defendant  pleaded  "  non  detinet  and  statute  of  limitations;" 
and  issue  was  joined.  The  jury  found  a  verdict  for  the 
plaintiff,  subject  to  the  opinion  of  the  court,  upon  the  fol< 
lowing  case  reserved. 

On  the  20th  of  November,  1819,  one  John  Pledger  made 
a  deed  of  gift,  which  was  duly  acknowledged  at  the  Decem- 
ber Term,  1819,  of  Northampton  County  Court,  in  which 
county  both  the  donors  and  donees  then  resided.  The  said 
deed,  which  was  duly  proved  and  recorded,  is  in  the  follow- 
ing words,  viz: 

"  To  all  people  to  whom  these  presents  shall  come,  I,  John 
Pledger,  of  the  county  of  Northampton  and  Slate  of  North 
Carolina,  send  greeting:  Know  ye,  that  I,  the  said  John  Pled- 
ger, for  and  in  consideration  of  the  natural  love  and  affection 
which  I  h^ve  and  bear  unto  my  beloved  grandsons  Benj.  W. 
Pledger  and  Willie  Pledger,  sons  of  my  son  Geo.  W.  Pledger; 
and  if,  also,  my  said  son  George  W.  Pledger's  present  wife, 
Becky  Pledger,  should  have  another  child  or  children,  theUi 
and  in  that  case,  to  be  equally  benefitted  in  this  gift  with 
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Jone  1842  the  two  above  mentioned;  and  for  divers  other  good  causes 
Tl  and  considerations  me  hereunto  moving,  have  given  and 

Y  granted,  and  by  these  presents  do  give  and  grant  unto  the 
Thompson  said  grand-children,  one  negro  man,  named  Carey,  to  have, 
hold  and  enjoy,  the  said  negro  Cary,  unto  the  said  grand- 
children, their  executors,  administrators  and  assigns,  forever. 
And  I,  the  said  John  Pledger,  ail  and  singular  the  aforesaid 
negro  Cary  to  the  said  grand-children,  their  executors,  ad- 
ministrators and  assigns,  against  all  persons  whatsoever, 
shall  and  will  warrant  and  defend  by  these  presents.  In 
witness  whereof  I  have  hereunto  set  my  hand  and  seal,  this 
20th  day  of  November,  1819. 

(Signed)        JOHN  PLEDGER,  (Seal. 
In  presence  of 
R.  Whitaker." 

This  deed  was  proved  at  December  Term,  1819,  and  re- 
gistered January  24th,  1820.  At  the  time  of  the  execution 
of  this  instrument,  Benjamin  W.  Pledger  and  Willie  Pled- 
ger, mentioned  in  the  deed,  were  the  onlychildren  of  George 
W.  Pledger  and  Becky  his  wife,  and  were  infants  living 
with  their  father  George.  The  negro  slave  named  in  the 
deed,  went  into  the  possession  ot  the  said  George,  and  so 
continued  until  the  year  1829,  when  the  defendant's  testator 
took  possession,  and  held  and  kept  the  slave  as  hij  own  pro- 
perty, until  his  death  in  the  year  ,  when  the  defendant 
assumed  the  possession  as  executor,  and  hath  retained,  and 
still  retains  it,  after  notice  of  the  plaintiffs'  claim,  and  refu- 
ses to  surrender  the  slave  to  them.  In  the  year  1831,  Benja- 
min Pledger  departed  this  life,  intestate  and  an  infant  under 
the  age  of  twenty-one  years,  and,  at  March  Term,  1841,  of 
the  County  Court  of  Northampton,  administration  on  hid  es- 
tate was  duly  committed  to  the  plaintiff,  James  W.  Newitom; 
the  other  plaintiffs  are  children  of  the  said  George  and 
Becky,  born  after  the  execution  of  the  deed,  and  all  of  them 
before  the  year  1829,  except  Jesse  Pledger,  who  was  born  in 
the  year  1830.  And  all  were  infants  at  the  iniftitntion-of 
this  sqit,  except  Willie,  who  came  of  full  age  within  less 
than  tbree  years  beford  its  commencement. 
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On  the  trial,  it  was  insisted  on  the  part  of  the  defendant  Jon*  1W9 
that  the  said  deed  passed  the  whole  legal  title  in  the' slave  "TI 
to  the  donees  therein  named,  and  who  were  Ymng  at  the  time  r 
of  its  execution;  and  Uiat  the  grand-children  subsequently''^***^"'*?**" 
born  did  not,  upbn  their  births,  become  entitled  at  law  under 
the  said  deed;  and  so  the  defendant's  counsel  insisted  that 
the  plaintiffs  were  not  entitled  to  maintain  this  action.  And 
the  defendant's  counsel  further  insisted,  that,  if  the  plaintiffs 
were  entitled  to  recover  the  slave,  yet  as  to  the  hire  of  the 
slave,  while  in  the  possession  of  the  defendant's  testator  and 
before  all  the  plaintiffs  were  in  being,  a  recovery  could  not 
be  had  in  this  action.  And  it  is  agreed,  if  the  court  shall 
be  of  opinion,  that  the  plaintiffs  are  not  entitled  to  maintain 
this  action,  judgment  of  nonsuit  is  to  be  entered;  otherwise 
judgment  to  be  given  upon  the  verdict.  And  if  the  court 
shall  be  of  opinion  with  the  defendant,  upon  the  latter  point 
as  to  the  hire,  then  the  damages  are  to  be  reduced  by  strik- 
ing out  therefrom  the  sum  of  seventy-two  ddllars  and  fifty 
cents  for  the  hire  accrued  before  the  birth  of  the  last  bom 
pf  the  plaintiffs,  and  judgment  to  be  for  the  plaintiffs  for  the 
residue. 

Upon  consideration  of  which,  th^  presiding  judge  being  of 
opinion  with  the  plaintiffs,  it  is  therefore  considered  by  the 
court  that  the  plaintiffs  recover  of  the  defendant  the  negro 
slave  Gary,  of  the  value  of  seven  hundred  dollars,  and  also 
the  sum  of  nine  hundred  and  forty-two  dollars  and  fifty  cents, 
as  damages  for  his  detention.  From  which  judgment  the 
defendant  appealed  to  ihe  Supreme  Court. 

No  counsel  appeared  for  the  plaintiffs  in  this  court 
Badger  for  the  defendant. 

RtJFPiN,  C.  J.  If  the  act  of  1823,  c.  1211,  (Rev.  Stat- 
c.  37,  sect.  22,)  could  help  a  deed  like  thU,  yet  it  cannot  op- 
erate on  that  before  us,  inasmuch  as  it  was  made  in  1819,  be- 
fore the  act  passed.  As  a  conveyance  at  common  law,  it  is 
clearly  ineffectual  to  vest  the  slave  in  persons  then  unborn^ 
the  limitations  to  such  persons  not  being  by  way  of  remain- 
der after  a  proper  particular  estate.    To  make  a  deed  valid^ 
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Jane  1843  the  grantees  as  well  as  the  grantor  must  be  in  esse.  Upon 
the  case'  agreed,  therefore,  the  judgment  of  the  Superior 
Court  must  be  reversed,  and  judgment  of  nonsuit  entered. 

Per  Curiam,  Judgment  reversed  and  nonsuit 

entered. 


THOMAS  S.  OEAVER  vs.  JOSEPH  M.  RICE,  ADM'OR  &e. 

It  is  not  sufficient  evidence  of  the  loss  of  an  execation,  which  had  been 
in  the  hands  of  a  constable,  so  as  to  let  in  secondary  evidence,  to 
shew  that  the  constable  had  removed  to  another  State,  and  had  left 
his  papers  generally  with  an  agent,  who  testified  that  the  ezecation 
was  not  to  be  found  among  the  papers  so  left. 

Appeal  from  the  Superior  Court  of  Law  of  Buncombe 
county,  at  Spring  Term,  1842,  his  Honor  Judge  Bailet 
presiding.  This  was  an  action  of  trover,  brought  to  recov- 
er damages  for  some  corn.  The  plaintiff  claimed  title  as 
follows:  It  was  shown  that  the  corn  had  belonged  to  one 
Keith,  and  the  plaintiff  alleged  that  he  had  bought  it  at  exe- 
cution sale.  A  witness  by  the  name  of  Bridgman  was  in- 
troduced, who  stated  that  his  brother  had  been  a  constable 
in  this  county,  and  had  left  the  State  about  a  year  after  the 
.alleged  sale  and  had  not  returned — ^that  when  he  lelt  the 
State,  he  placed  Jn  the  witness' possession  a  parcel  of  his  pa- 
pers, and  instructed  him  to  get  a  portion  of  them  which  bad 
been  left  with  one  John  Carter.  The  witness  said  that  be 
did  obtain  a  bundle  of  papers  from  the  said  Carter.  He  fiir- 
ther  stated,  that  he  had  recently,  at  the  instance  of  the  plnin- 
tiSf  made  a  search  among  all  these  papers,  and  could  find 
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only  three  executions.  (These  executions  are  said  to  beJanel84S 
marked  A.,  and  to  be  made  a  part  of  the  case.  They  do""r 
not  appear,  however,  on  the  record  returned  to  the  Su«  t 
preme  Ctnirt,  nor  do  they  seem  to  be  material  in  the  case,  as  ^i®*' 
presented  to  the  Supreme  Court.)  He  further  stated  that  he 
was  present  at  the  sale  of  the  corn,  when  the  plaintiff  pur- 
chased from  his  brother,  the  officer — that  he  did  not  see  any 
execution  or  hear  his  brother  say  he  had  one,  but  Keith,  • 
whose  corn  was  sold,  told  him  that  "the  money  was  going 
to  Deaver  and  others,"  or  that  "  the  execution  was  in  favor 
of  Deaver  and  others,"  he  was  net  sure  which.  He  also 
stated  that,  when  the  corn  was  bid  off,  he  saw  no  money 
paid.  Upon  this  statement,  the  plaintiff's  counsel  proposed 
to  give  parol  evidence  of  an  execution  in  favor  of  the  plain- 
tiff, Deaver,  against  Keith,  under  which  he  alleged  the  sale 
had  been  made,  and  which  had  been  lost.  The  defendant's 
counsel  objected  to  this,  because,  even  if  it  were  admuted 
that  there  had  been  such  an  execution  in  the  hands  of  the 
officer,  Bridgraan,  at  the  sale,  yet  there  was  no  evidence  that 
it  had  been  handed  over  with  the  bundle  of  papers  either  to 
the  witness  or  to  Carter,  and  by  him  to  the  witness;  and  that 
Bridgman  and  Carter  should  have  been  examined  before  pa- 
rol evidence  could  be  given.  His  Honor  held  that  the  loss 
of  the  paper  was  not  sufficiently  established,  to  admit  secon- 
dary evidence,  and  instructed  the  jury  that  they  should  not 
consider  it.  He  then  instructed  the  jury,  that,  though  there 
was  no  levy  indorsed  on  either  of  the  three  executions  in  ev- 
idence, yet,  if  they  were  satisfied  that  the  officer,  at  the  time 
of  the  sale,  had  either  of  them  in  his  possession,  and  in  fact  - 
sold  the  corn  under  either  of  them,  they  would  find  for  the 
plaintiff.  A  verdict  was  rendered  for  the  defendant.  A  new 
trial  was  moved  for,  because  parol  evidence  was  not  permit- 
ted to  be  given  of  the  Deaver  execution.  This  motion  was 
overruled,  and,  judgment  being  entered  for  the  defendant  ac- 
cording to  the  verdict,  the  plaintiff  appealed. 

No  counsel  appeared  in  this  court  on  either  side. 

Daniel,  J.    The  Judge  was  of  opinion  that  the  plaintiff 

35 
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J  one  I84d  had  not  laid  a  sufficient  foundation  of  the  loss  of  the  execu- 

~  tion,  to  be  let  in  to  give  parol  or  secondary  evidence  of  the 

Y       sauae.    And  in  this  opinion  we  agree  with  the  judge.     The 

Hice.     deposition  of  the  constable  has  not  been  taken,.  John  Carter 

has  not  been  examined,  nor  the  magistrate,  who  issued  the 

execution.    The  only  evidence  offered  on  this  point  was  the 

testimony  of  the  brother  of  the  constable,  who  said  that  the 

,  execution  was  not  among  the  papers  left  with  him,  or  in  the 

file  of  papers  he  had  got  from  Carter.    If  a  man  had  brought 

an  action  of  debt  on  a  bond,  'profert  eould  not  be  dispensed 

with,  merely  on  the  plaintiff's  shewing,  that  the  person,  who 

had  possession  of  it,  had  removed  into  another  State.    The 

judgment  must  be  affirmed* 

Per  CuRiAar,  Judgment  affirmed. 


HUGO  AND  BELL  w.  BOOTH  ANB  PORTER. 

Unliquidated  damages,  sach  as  damages,  which  in  their  natare  are  un- 
certain, for  the  breach  of  an  agreement,  cannot  be  made  the  subject  of 
attachment  under  om  Attachment  Law. 

Appeal  from  the  Superior  Court  of  Law  of  Craven  coun- 
ty, at  Spring  Term,  1842,  his  Honor  Judge  Battle  pre- 
siding. 

This  was  a  proceeding  by  attachment  against  one  Seldon 
Tryon,  in  which  the  defendants,  Booth  and  Porter,  were 
summoned  as  garnishees,  upon  the  allegation  that  they  were 
indebted  to  said  Tryon.  In  their  garnishment  the  defend- 
ants denied  that  they  owed  Tryon  any  thing,  and  thereupon 
at  the  instance  of  the  plaintiffs  an  issue  was  made  up  to  try 
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the  fact.  On  the  trial,  the  plaintiffs,  inorder  to  prove  the  Jone  184S 
indebtedness  of  the  defendants  to  Tryon,  produced  the  in-"7^  T"' 
strument,  -of  which  the  following  is  a  copy.  Bell 


^^  This  may  certify  that  if  Mr.  Seldon  Tryon  should  wish 
to  purchase  of  us  tin-ware  at  our  wholesale  prices  within 
twelve  months  from  date,  and  should  have  Otis  Porter's  note 
ia  his  possession,  we  will  take  the  same  in  payment.. 

BOOTH  <fc  PORTER." 

New^bem,  May  13th,  1836.'' 

They  also  produced  four  notes,  of  which  the  following 
are  copies; 

"  317  75.  Six  months  after  date  I  promise  to  pay  Seldon 
Tryon  the  sum  of  three  hundred  and  seventeen  dollars  and 
seventy-five  cents,  for  value  received,  as  witness  my  hand 
dnd  seal,  this  10th  of  June,  1836. 

OTIS  PORTER,  (Seal.)" 

"  Eight  months  after  date  I  promise  to  pay  Seldon  Tryon 
the  sum  of  three  hundred  and  seventeen  dollars  and  seven- 
ty five  cents,  for  value  received,  as  witness  my  hand  and 
seal,  this  10th  day  of  June,  1836. 

OTIS  PORTER,  (Seal.)" 

"  One  day  after  date  I  promise  to  pay  Seldon  Tryon  or 
order  five  hundred  and  twenty  dollars  twenty-one  cents,  for 
value  received,  as  witness  my  hand  and  seal.  Edgecombe 
county,  ^o.  Carolina,  July  18th,  1836. 

OTIS  PORTER,  (Seal.)" 

"Ninety  days  after  date  I  promise  to  pay  Seldon  Tryon 
or  order  five  hundred  and  twenty-five  dollars  fifty-six  cents, 
for  value  received.  Witness  my  hand  ard  seal.  Edge- 
combe county,  N.  C.  OTIS  PORTER,  (Seal.)" 

The  plaintiffs  then  proved  that  Tryon  had,  within  twelve 
months  from  the  date  of  the  ihstrument  above  referred  to, 
presented  these  notes  to  Booth  and  Porter,  and  demanded 
their  amount  in  tin-ware  at  wholesale  prices,  and  that  Booth 
and  Porter  refused  to  comply  with  the  demand.    It  appeared 
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Jone  1842  that  Otis  Porter  was  insolvent  at  the  time  of  this  demand* 
~  ^7^?®^.  ^'^^  evidence  the  plaintiffs  insisted  that  Booth  and 
Bell  Porter  were  indebted  to  Seldon  Tryon  the  amount  of  the 
^  said  notes,  and  that  the  issue  must  therefore  be  found  in 
their  favor.  The  defendants  then  introduced  as  a  witness 
Otis  Porter,  the  person  named  in  the  instrument  given  by 
them,  who  testified  that  he  met  Seldon  Tryon  in  Newbern, 
where  the  defendants  had  a  tin  factory,  and  in  the  presence 
of  James  Porter,  one  of  the  firm  of  Booth  and  Porter,  the 
witness  agreed  to  purchase  clocks  of  Tryon,  and  James  Por- 
ter agreed  to  take  Otis  Porter's  note  for  tin-ware  at  the  whole- 
sale prices,  and  thereupon  the  instrument  above  referred  to 
was  given  by  James  Porter,  in  the  name  of  Booth  and  Por- 
ter. The  witness  testified  that  he  subsequenily  purchased 
of  Tryon  ooo  hundred  clocks,  and  therefore  gave  the  two 
smaller  of  the  notes  above  mentioned;  that  the  clocks  were 
then  at  Tryon's  store  in  Edgecombe  county,  where  the  wit- 
ness called  occasionally  and  took  them  as  he  wanted  them, 
he  being  at  the  time  engaged  in  peddling,  until  he  had  re- 
ceived about  one  half  of  the  number  purchased,  and  that 
the  balance  of  them  he  never  received,  as  Tryon  refused  to 
let  him  h^ve  them;  that  the  two  larger  notes  were  given  for 
dry  goods,  the  whole  of  which  he  received  from  Tryon. 
The  defendants  then  introduced  Jonathan  Pike,  who  testified, 
that  on  a  certain  occasion  Tryon  came  to  him  and  offered  to 
sell  him  the  four  notes  above  referred  to,  that  Tryon  was 
then  about  going  on  a  trip  to  the  north,  and  witness  told  him 
he  would  take  the  notes,  provided  Tryon  would  agree  to 
take  them  back  on  his  return,  if  the  witness  should  not  like 
them;  that  after  Tryon  returned,  he,  the  witness,  took  the 
notes  to  him,  and  requested  him  to  take  them  b^ck  according 
to  his  promise,  but  he  refused  to  do  so,  alleging  that  the  notes 
were  good,  and  saying  that  he  had  then  in  his  possession 
five  or  six  hundred  dollars  worth  of  property  belonging  to 
Otis  Porter.  This  witness  stated  further  that  he  renewed  his 
application  to  Tryon  two  or  three  tiroes;  and  finally  sued 
him,  when  they  settled  the  difficulty  by  Tryon  taking  back 
the  notes  and  returning  the  money  witness  had  given  for 
them. 
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,  ,UpoQ  this  case  the  defendants  objected  to  the  plaintiffs' Jqb«  1848 

reco\rery  upon  several  grounds;  1st,  Because  they  were  not  "^ T* 

indebted  to  Tryon,  within  the  meaning  of  the  Act  of  As-  BeU 
sembiy,  (Rev.  St.  c,  6,)  so  as  to  make  them  responsible  there-  ▼ 
for  as  garnishees:  2diyy  Because  the  instrument  upon  which  ^ 
they  were  sought  to  be  made  responsible,  was  not  an  availa- 
ble contract  between  them  and  Tryon,  both  for  want  of  a 
consideration  and  want  of  mutuality:  3dly,  Because  the 
engagement  only  mentions  o^e  note  of  Otis  Porter,  and  Try* 
on  could  not  recover  upon  a  demand  of  four.  The  court 
held  that  the  only  claim  which  Tryon  could  have  against 
Booth  and  Porter,  was  for  damages  in  consequence  of  their 
refusal  to  comply  with  the  contract  above  spoken  of;  that 
such  damages  were  entirely  uncertain,  and  that,  as  the  act 
required  garnishees  to  state  on  oath  the  amount  of  their  in- 
debtedness to  the  person  whose  property  was  attached,  it  did 
not  embrace  cases  where  the  claim  was  for  uncertain  dama- 
ges, the  amount  of  which  could  not  be  known  to,  and  could 
not  therefore  be  stated  by,  the  garnishees.  In  submission  to 
this  opinion  the  plaintiffs  suffered  a  nonsuit,  and  appealed  to 
the  Supreme  Court. 

J.  H  Bryan  and  J.  W.  Bryan  for  the  plaintiffs. 
Badger  for  the  defendants. 

RuPFiN,  C.  J.  The  provisions  of  our  attachment  law  were, 
in  onr  opinion,  correctly  construed  by  his  Honor.  That  part 
of  it,  which  was  taken  from  tlie  act  of  1777,  authorizes  a  per^ 
son  to  whom  one  removing  is  indebted,  to  take  out  an  attach- 
ment for  his  debt  or  demand,"  and  to  have  it  levied  "  on  the 
estate  of  such  debtor,  or  in  the  hands  of  any  person  indebi^ 
ed  to^  or  having  any  of  the  effects  of  the  defendant:"  and  it 
provides  that  where  the  attachment  shall  be  thus  served  in 
the  hands  of  one,  supposed  <<to  be  indebted  to  or  to  have 
any  of  the  effects"  of  the  party  defendant,  the  garnishee 
shall  be  summoned  to  answer  on  oath  <<  what  he  is  indebted 
to  the  defendant,  or  what  effects  of  his  he  hath  in  his  hands;" 
and  upon  the  examination  of  the  garnishee,  the  court  shall 
'  <<  enter  judgment  and  award  execution  against  the  garnishee 
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Jane  1848  for  all  sums  of  money  due  to  the  defeadant  from  him,  or  for 
"TT  7"  all  effects,  &c."  It  seerns  plain  upon  the  act  thus  far,  that 
Bell  the  garnishee  eovAd  only  be  called  on  to  account  for  specific 
B  ^th  "Estate  and  effects  belonging*  to  the  debtor  and  left  with  the 
garnishee  as  the  effects  of  the  debtor,  or  for  a  debt  owing 
*  from  the  garnishee  and  then  due  to  the  debtor.  The  plain- 
tiffin  attachment  is  permitted  to  «s6  that  process  to  recover 
his  <'debt  or  demand."  But  when  the  subject,  on  which  the 
process  may  be  served,  is  spoken  of,  the  phraseology  limits 
its  opetation  yet  more  narrowly,  by  requiring  it  to  be  served 
in  the  hands  of  ^ne  indebted  to  the  defendant.  And  it  would 
seem,  indeed,  that  the  indebtedness,  at  first,  must  have  been 
in  a  sum  of  money  then  due;  since  the  act  directs  an  imme- 
diate judgment  and  execution,  and  uses  the  language  "sum 
of  money  due."  Under  the  act  of  1777,  we  think  it  clear, 
that  no  demand  could  be  attached  in  the  hands  of  a  garni- 
shee but  one  that  was  a  debt  in  a  legal  sense,  and  for  which 
an  action  of  debt  or  indebitatus  assumpsit  would  lie,  or 
arising  upon  a  liability  or  negotiable  paper,  as  upon  drawing 
a  bill  of  exchange,  or  endorsing  it  on  a  promisory  note,  in 
which  case  the  measure  and  nature  of  the  party's  liability 
are  as  clearly  defined  and  as  well  ascertained  in  the  law  mer- 
chant, as  those  of  an  obligor  in  a  bond  or  the  maker  of  a 
note.  That  act  did  not  even  embrace  the  cases  of  acknowl- 
edged money  debts,  not  due  at  the  time,  or  an  indebtedness 
•  ^  in  specific  articles;  nor  provide  for  a  denial  by  the  garnishee 
of  his  indebtedness.  The  attachment  could  only  be  served 
on  one  "  indebted^'  and  the  judgment  was  to  be  '•'  upon  his 
examination  only*' — which  yet  more  clearly  evinces,  that  it 
eotild  only  apply  to  such  demands,  of  which  the  garnishee 
could  conscientiously  and  with  reasonable  certainty  state  (he 
amount  on  his  oath,  and  not  to  a  case  of  uncertain  damages, 
of  which  there  is  no  standard  until  assessed  by  a  jury.  If 
the  present  case  had,  therefore,  arisen  before  the  act  of  1793, 
it  is  apparent  it  could  not>bave  been  sustained.  Here  it  is 
impossible  to  say,  that  Booth  and  Porter  were  indebted  to 
Seldon  Tryon,  the  defendant  in  attachment.  For  if  the 
contract  had  been  for  the  sale  and  purchase  of  tin-ware  at 
'    specific  prices,  to  be  paid  at  the  time  of  delivery  in,  money 
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or  otherwise,  Tryon,  upon  the  tender  merely  ot  the  payment,  J«m  1849 
could  not  recover  the  value  of  the  ware,  as  a  debt;  but  could  „  . 
sue  only  on  the  special  agreement,  and  recover,  in  damages,  Bell 
the  difference  between  the  price  the  purchaser  was  to  give,  ^ 
and  the  market  value,  when  they  ought  to  have  been  deliv- 
ered. It  would  be  the  same  case  here.  It  is  true,  Oiis  Por- 
ter is  said  to  have  become  insolvent,  so  that  k  is  possible  his 
notes  may  be  worth  nothing.  But  that  is  not  absolutely  cer- 
tain, as  he  might  from  his  age,  connexions,  or  enterprise, 
probably  at  some  day  be  able  to  pay. the  notes  or  some  part  oi 
them.  At  all  events  a  jury  might  think  so;  and  they  would 
be  bound  to  make  the  estimate,  since  Tryon  did  not  transfer 
those  notes  to  Booth  and  Porter  so  as  to  vest  them  in  those 
parties  for  what  they  were  worth,  be  that  little  or  much,  but 
chose  to  keep  them  himself.  They  are,  thus,  still  his,  and 
he  would  have  to  account  for  ihem  before  the  jury,  and 
could  recover  only  the  difference  between  their  value — as  it 
might  be  made  to  appear — and  the  value  of  the  tin- ware. 
This,  therefore,  was  not  a  money  debt,  nor  even  a  debt  of 
any  sort;  but  a  liability  upon  a  contract  for  unliquidated 
damages. 

But  it  was  argued,  that  the  other  parts  of  the  act,  taken 
from  the  act  of  1793,  c.  389,  have  provisions  which  wil! 
embrace  this  case.  Upon  an  attentive  consideration  of  Ihem, 
however,  we  think  otherwise}  and,  indeed,  those  parts  of  the 
act  but  serve  to  confirm  the  previous  construction.  They 
first  authorize  the  plaintiff  to  take  issue  on  the  garnishment; 
but  still  terms  are  used  equivalent  to  those  in  the  act  of 
1777:  this  section  saying,  "when  the  garnishee  shall  deny, 
that  he  owes  to,  or  has  property  of  the  defendant  in  his 
hands,"  then  the  plaintiff  may  suggest  that  the  garnishee 
^^owes  to  i^cP  and  an  issue  shall  be  submitted  to  a  jury* 
Then  follows  a  provision  for  other  debts  besides  those  in 
money,  namely,  where  the  garnishee  "iis  indebted  to  the  de- 
fendant by  any  security  or  assumption  for  the  delivery  of 
any  specific  articles f  in  which  case  the  garnishee  may  eb- 
ther  deliver  the  articles  in  exoneration  of  himself/or  accord" 
ing  to  the  circumstances,  they  are  to  be  valued  by  a  jury^ 
and  a  judgment  rendered  against  the  garnishee  therefor. 


V 
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Jane  l84SAnd,  lastly,  the  case  of  a  debt  not  due  is  provided  for  in 
"ho  &"  ^^Gse  words:  "  When  a  garnishee  shall  declare  that  the  mo* 
Bell  neff  or  specific  article  due  by  him  will  become  payable  or 
deliverable  til  a  future  day,"  then  there  shall  be  a  conditional 
judgement  in  the  first  instance,  and  a  final  one  on  scire  facias. 
As  to  a  money  demand  subject  to  attachment,  the  act  of  '93 
does  not  alter  that  of  1777,  except  to  add  one  not  due  to  that 
which  was  due,  and  to  allow  the  plaintiff  to  take  an  issue, 
when  the  garnishee  denies  the  existence  ot  a  debt  of  either 
kind.  It  does,  however,  enlarge  the  list  of  the  subjects  of 
attachment,  by  adding  the  indebtedness  in  specific  articles. 
But  the  nature  of  the  contract,  upon  which  the  specific  arti- 
cle is  deliverable,  cannot  be  misunderstood.  It  is  classed 
with  that,  on  which  the  garnishee  has  bound  himself  to  pay 
a  money  debt,  and  the  two  are  put  on  the  same  footing.  It 
can,  therefore,  only  mean  a  security  or  assumption  for  a  cer- 
tain sum  of  money,  payable  in  specific  articles  at  a  particular 
day,  (which  are  very  common  contracts,  and  are  called 
"trade  notes,")  or  absolutely  to  deliver  to  another  a  certain 
quantity  of  specific  articles,  as  100  bushels  of  corn.  On 
either  of  those  instruments  debt  would  lie  at  the  common 
law;  as  in  the  one  case  the  contract  is  really  for  money,  to 
be  discharged  in  specific  articles,  if  the  obligor  offer  them; 
and  in  the  other,  the  obligation  is  complete  and  the  value 
may  be  averred  and  rendered  certain  on  evidence.  But  up- 
on an  ordinary  contract  of  sale,  where  both  parlies  are  to  do 
something — the  seller  engaging  to  deliver  certain  things  at  a 
day  and  place  named,  and  the  purchaser  then  to  pay  for 
them  and  receive  them:  the  latter  cannot  bring  debt  for  the 
value  of  the  things  the  other  ought  to  have  delivered,  but 
may  have  his  action  on  the  special  agreement  for  dama- 
ges; and  the  damages  are  not  necessarily,  as  has  been  seen, 
nor  ordinarily,  the  full  value  of  the  articles.  There  may  be 
many  reasons  why  they  should  be  less;  and  among  them, 
the  fact,  here  existing,  that  the  party  claiming  the  damages, 
has  kept  :vhnt  he  was  to  have  given  to  the  other  party  as  the 
price,  and,  therefore,  the  difference  between  the  value  of 
that  and  of  the.  goods  is  a  full  indemnity  for  his  loss.  Dam- 
ages arising  on  such  a  transaction  is  not  a  debt^  subject  io 
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attachment  under  the  statute.  It  would  in  very  many  ca- Jane  1843 
ses,  produce  renewed  litigation  between  the  defendant  in  at-  ~ 
tachment  and  the  garnishee,  it  such  demands  were  liable  to  jjeU 
be  attached.  In  every  case  in  which  there  could  be  a  differ-  ^ 
ent  view  of  the  amount  of  damages  which  the  garnishee 
ought  to  pay,  the  other  party  would  say  he  had  not  admit- 
ted on  his  garnishment  as  much  as  he  ought,  or  the  jury  had 
not  properly  assessed  them,  and  he  would  bring  a  new  ac- 
tion to  recover  what  he  claimed  as  the  true  amount.  We 
think  the  intention  of  the  Legislature  was  only  to  embrace 
the  cases,  in  which  the  demand  may  be  easily  ascertained; 
so  that  in  a  subsequent  action  against  the  garnishee  by  his 
creditor,  it  may  be  plainly  seen,  that  it  was  covered  by  the 
garnishment  and  condemnation  in  the  attachment,  and,  there- 
fore, may  be  properly  pleaded  as  a  bar  to  the  second  action, 
brought  by  the  creditor  himself.  But  that  can  never  be  said 
of  a  demand,  arising  out  of  the  breach  of  a  special  agree- 
ment, which  sounds  altogether  in  damages,  about  the  amount 
of  which  persons  might  differ,  and  which  might,  indeed,  be 
varied  by  circumstances,  not  known  even  to  the  garnishee^ 
but  to  the  other  contracting  party  only. 

Per  Curiam,  Judgment  affirmed. 


36 
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JOHN  LONG  AND  WIFE  w.  ROBERT  BAUGAI?. 

Jane  1643  A  verdict  in  an  action  of  Detinae- against  the  plaintiff,  on  the  pleaof  non 
detinei^  is  not  Bofficient  evidence  in  another  suit  to  ahew  that  the  plain- 
tiff had  not  title  to  the'  thing  demanded. 
If,  in  such  a  case,  parol  evidence  can  be  introduced  to  rhew  the  grounds 
on  which  the  verdict  was  given,  this  evidence  must  prove  conclusive- 
ly that  the  jury  could  have  found  their  verdict  upon  no  other  ground 
than  want  of  title  in  the  plaintiff. 
The  leases  of  Vinet  ▼  Brownrigg^  1   Dev  &  Bat.  239,  and  Benneii  r 
Holmetf  1  Dev.  &  Bat,  436,  ciled  and  approved. 

An  appeal  from  the  Superior  Court  of  Law  of  Iredell 
county,  at  Spring  Term,  1842,  his  Houor  Judge  Pearson 
presiding. 

This  was  an  action  of  detinue  for  three  negroes.  The 
plaintiffs  offered  evidence  to  shew  that  the  negroes  had  beea 
the  property  of  one  Patty  Martin,  and  read  in  evidence  a  bill 
'  of  sale  executefby  the  said  Patty  to  Elizabeth  Gambol,  now 
the  wife  of  the  plaintiff  Long,  lor  the  negroes,  dated  in 
March,  1832.  It  was  admitted  that  in  February,  1837,  the 
plaintiffs  demanded  the  negroes  of  the  defendant,  who  had 
them  in  possession  and  refused  to  give  them  up,  saying  he 
held  them  as  administrator  of  Patty  Martin.  The  defendant 
read  in  evidence  a  bill  of  sale  from  one  William  Martin  to 
him,  dated  in  1836,  and  also  introduced  the  record  of  a  trial 
in  the  county  of  Wilkes,  from  which  it  appeared,  that  Eliz- 
abeth Gambol,  now  the  wife  of  the  plaintiff  Lon?,  had 
brought  an  action  of  detinue  for  the  negroes  against  William 
Martin  and  one  Samuel  Johnson,  who  pleaded  the  general  ^ 
issue,  which  was  found  by  the  Jury  in  favor  of  the  defend- 
ants. After  this  trial,  William  Martin  executed  the  bill  of 
sale  to  the  defendant  for  the  three  negroes,  now  in  controversy  j 
The  d(;fendant's  counsel  thereupon  insisted  that  the  verdict 
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and  judgment  in  favor  of  the  defendants  in  the  former  action  Jbm  1949 
had  the  e&ct  in  law  of  transferring  the  title  of  the  plaintiffs  ""^ 
in  that  action  to  the  defendants,  under  one  of  whom  the  pre-  y 
sent  defendant  claimed;  and,  secondly,  that  the  plaintiffs  B««ga«. 
were  estopped  by  the  former  recovery  from  setting  up  title 
to  the  msgroes  against  the  present  defendant,  claiming  under 
one  of  the  defendants  in  the  former  action.  The  plaintiff's 
counsel  denied  that  the  verdict  and  judgment  in  the  former 
action  operated  in  law  to  transfer  the  title,  or  to  estop;  and 
furtlier  offered  evidence  to  shew  that  the  agent  of  the  plain- 
tiff, Elizabeth,  after  the  verdict  had  been  rendered  in  that  ac- 
tion for  the  defendants,  without  her  privity  or  consent,  and 
contrary  to  the  advice  of  her  counsel,  refused  to  move  for  a 
new  trial  or  appeal,  in  consequence  of  which  alleged  fraud 
nnd  collusion,  the  plaintiff's  counsel  contended  she  was  not 
bound  or  estopped  by  the  proc^Mings  in  the  former  action. 
It  was  also  in  evidence  that  Tatty  Martin  died,  soon  after  the 
trial,  without  issue,  leaving  William  Martin  her  next  of  kin. 
The  court  charged  that  the  defendant's  counsel  were  alto- 
gether mistaken  in  the  position  that  the  verdict  and  judg- 
ment in  the  former  action  had  the  legal  effect  of  transferring 
the  title  of  the  plaintiff  to  the  defendants  in  that  action; 
that  in  an  action  of  trespass  or  trover,  when  the  plaintiff  re- 
covered and  received  the  value  fixed  on  the  property,  the 
law  transferred  the  title  to  the  defendant,  in  consideration  of 
the  value  so  paid,  but  such  \^as  not  the  legal  effect,  when  the 
verdict  and  judgment  were  in  favor  ^f  the  defendant.  As 
to  the  estoppel,  the  court  charged,  that,  supposing  the  plead- 
ings to  be  propeHy  framed,  so  as  to  raise  the  question, 
whether  the  plaintiff  (Elizabeth)  was  estopped,  by  the  ver- 
dict in  the  former  action,  from  now  setting  up  title,  the  court 
was  of  opinion  that  the  verdict  did  not  have  that  effect,  as 
between  the  present  plaintiffs  and  the  defendant.  It  was  a 
rule  of  law,  that,  when  parties  joined  issue  upon  a  fact,  and 
the  jury  decided  the  issue,  neither  of  the  parties  nor  their 
privies  in  blood  nor  privies  in  estate  could  afterwards  be 
heard  to  deny  it;  but  to  make  this  rule  apply,  it  was  neces- 
sary that  the  fact  should  be  expxessfy  put  in  issue,  or  neces- 
sarily implied  from  the  verdict.    If  the  verdict  in  that  action 
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Jane  .1842  had  been  for  the  plaintiff,  it  would  necessarily  have  implied 
Lon^  two  facts,  that  the  plaintiff  had  title.  and4hat  thte  defendants 
▼  "  detained;  but,  as  the  verdict  was  in  favor  of  the  defendants, 
Baagae,  jt  mi^ht  have  been  because  the  plaintiff  had  no  title,  or  be- 
cause the  defendants  did  not  detain,  and  of  course  the  verdict 
could  not  necessarily  imply  that  the  plaintiff  had  no  title, 
for  it  might  have  been  on  the  other  ground.  Then  the  coun- 
sel for  the  defendant  stated  to  the  court,  that,  entertaining 
the  utmost  confidence  in  the  position  first  assumed,  that  a 
recovery  against  the  plaintiff  in  detinue  tranferred  the  plain- 
tiff's  title  to  the  defendant,  he  had  deemed  it  unnecessary  to 
offer  evidence  as  to  the  point,  on  which  the  former  trial  went 
off,  and  asked  leave  now  to  offer  the  evidence.  The  court 
considered  it  irregular,  but,  under  the  cijcumstances,  permit- 
ted the  evidence  to  be  offered.  It  was  then  proved  that,  at 
the  former  trial,  Patty  M&^in  was  examined  as  a  witness  for 
the  defendants,  and  swore  that  the  bill  of  sftle  to  the  plaintift 
Elizabeth  was  obtained  from  her  by  fraud,  being  read  to  her 
as  a  mortgage  and  not  as  an  absolute  deed.  It  was  also  in 
evidence  on  that  trial,  that,  after  the  execution  of  the  bill  of 
sale  to  Elizabeth  Gambol,  Patty  Martin  borrowed  a  small 
sum  of  money  from  the  defendant  Johnson,  and  gave  him  a 
bill  of  sale  for  all  the  negroes  to  secure  it,  after  which,  in 
1835,  Johnson  took  the  negroes  into  possession.  On  that 
trial  the  plaintiff,  besides  proving  the  due  execution  of  the 
bill  of  sale,  proved  that  she  had  paid  upwards  of  one  hun- 
dred dollars  of  the  consideration  money,  and  for  the  balance 
became   bound  to  support  Patty  Martin   during  her  life. 

.  There  was  no  evidence  on  that  trial  of  any  title  in  the  other 
defendant,  William  Martin,  or  that  he  had  ever  had  the  ne- 
groes in  possession.  The  plaintiff's  counsel  objected  to  this 
evidence,  on  the  ground  that  the  former  verdict,  if  relied  on  as 
an  estoppel,  must  speak  for  itself,  and  could  not  be  aided  by 
proof  as  to  what  was  then  ia  evidence.  The  court  proceed- 
ed to  charge  the  jury,  that  how  the  evidence,  as  to  what  toak 
place  on  the  former  trial,  if  admitted,  would  affect  a  case, 
wherein  Johnson  was  defendant,  it  was  unnecessary  to  en- 

.|[)uire.  But  in  this  case,  as  the  defendant  claimed  under 
WUliam  Martin,  this  evidence  would  not  enable  him  to  estop 
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the  plaintiffs;  for  the  juiy  in  the  former  action  might  well  Jane  1849 
faa^e  found  a  verdict  in  favor  of  William  Martin,  upon  the~r 
ground  that  he  set  up  no  title,  did  not  have  the  negroes  ia       v 
possession,  and  so  did  not  detain  them,  without,  as  between  J5»ogM. 
him  and  the  plaintiff,  passing  upon  the  plaintiff's  title:  and, 
moreover,  the  defendant,   William  Martin,  having  no  title, 
could  not,  after  the  trial,  convey  to  the  present  defendant,  so 
as  to  give  him  the  benefit  of  the  estoppel  as  a  privy  in  es- 
tate.   The  court  then  left  the  questions  of  fact  to  the  jury, 
who  found  in  favor  of  the  plaintiff.    A  motion  was  made  for 
a  new  trial  for  error  in  the  charge  as  to  the  operation  of  the 
former  recovery,  and  as  to  the  estoppel.    The  motion  was 
refused;  and,  jndcrment  having  been  rendered  pursuant  to  the 
verdict,  the  defendant  appealed. 

Bai/den  for  the  plaintiff. 
Alexander  for  the  defeudant. 

RuFPiN,  C.  J.  The  position,  that  the  property  of  the 
plaintiff,  in  an  action  of  d^^tinue,  in  the  thing  sued  for,  is 
transferred  to  the  defendant  in  thq  action,  by  a  verdict  and 
jndjfment  for  the  defendant  upon  non-detinet  pleaded,  is 
founded  upon  a  total  misconception.  If  the  judgment  be 
for  the  plaintiff,  and  the  defendant  pay  and  the  plaintiff  re- 
ceive the  assessed  value,  that  works  a  transfer  of  the  proper- 
ty; Vines  v  Brownrigg-,  1  Dev.  &  Bat.  239.  The  max- 
im is,  salutio  pretii  emptionis  loco  kabetur. 

Our  opinion  liirewise  is,  that  the  judgment  in  the  suit 
brought  by  the  present  /cmc  plaintiff  against  William  Mar- 
tin and  Samuel  Johnson,  which  is  pleaded  in  this  action  by 
way  of  estoppel,  is  not  a  bar  to  the  recovery  by  the  plaintiffs. 
A  judgment  is  only  conclusive  when  it  is  directly  on  the 
point  in  one  suit,  which  comes  in  question  in  another  suit. 
It  is  not  even  evidence  of  matter  to  ber inferred  only  by  ar- 
gument from  it.  This  doctrine,  which  was  thus  delivered 
by  Chief  Justice  De  Grey  in  the  Dutchess  of  Khigston^s 
case,  this  court  had  occasion  to  consider  a  few  years  past  in 
Bennett  v  Holmes,  1  Dev.  &  Bat.  436,  and  upon  it  we  felt 
it  our  duty  to  hold  that  a  verdict  and  judgment,  upon  not 
guilty  pleaded,  in  trespass  quare  clausum  /regit,  was  not 
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Juno  1843  competent  evidence  of  title  in  another  action  of  trespass  be- 
"■^       tween  the  same  parties  or  their  privies.    The  same  reason 
▼        would  seem  to  hold  here;  for  the  plea  of  non  detinet  is  fully 
Baugaf.  gg  broad  and  as  far  from  drawing  the  controversy  to  the  sin- 
gle point  of  title,  as  not  guilty  in  trespass.    The  only  dif- 
ference is,  that  in  the  latter  action,  there  is  an  established 
special  plea,  liberum  tenemeutum,  which  does  precisely  put 
the  title  in  issue,  and  on  which  it  is,  therefore,  necessarily 
determined;  while  in  detinue  there  is  no  such  plea.    That  the 
verdict  was  given  for  the  defendants  in  the  former  action, 
might  have  been,  as  stated  in  his  Honor's  reasoning,  because 
the  plaintiff  had  no  title,  or  because  the  defendants  did  not 
detain.    Indeed  an  action  of  detinue  against  two  cannot  be 
maintained  except  upon  a  joint  detainer,  as  we  have  had  oc- 
casion to  say  at  the  present  term  in  the  case  of  Slade  v 
Waskbourne  tj*    Waskbourne.    It  is  apparent  therefore, 
that  it  is  a  matter  of  inference  only  from  the  former  judgment, 
that  the  plaintiff  in  that  action  had  no  title  to  the  slaves  sued 
for  therein;  and,  indeed,  that  it  is  a  matter  of  remote  infer- 
ence only.     So,  we  are  clearly  of  opinion  that  the  judgment 
per  86  is  not  an  estoppel  to  the  plaintiffs  in  the  present  suit. 
It  is  an  opinion  expressed,  both  judicially  and  in  elemen- 
tary works,  that,  to  render  a  record  evidence,  it  must  appear 
from  the  record  itself,  that  the  fact  now  in  issue  was  directly 
in  issue  in  the  former  suit  and  decided.    If  that  opinion  be 
correct,  it  is  decisive  against  the  estoppel  in  this  case,  for  the 
reasons  already  given.    But  there  are  other  authorities,  and 
particularly  those  cited  at  the  bar  from  a  sister  State.     Wood 
V  Jackson^  3  Wend.  27;  the  same  case  in  error,  8  Wend.  9. 
Lawrence  v  Hunt,  10  Wend.  80,  that  a  former  judgment 
may  be  pleaded  with  the  necessary  averments,  or  given  in 
evidence,  and  sustained  by  parol  proof,  to  shew  the  grounds 
upon  which  it  proceeded,  where  such  grounds  from  the  form 
of  the  issue  in  the  first  suit,  do  not  appear  from  the  record 
itself.     Those  apposite  positions  present  a  question  of  great 
importance,  which  seems  not  to  be  settled.     We  do  not  pro- 
pose to  go  into  it;  for  it  is  not  necessary  to  the  determination 
of  the  case  under  adjudication.    For,  if  the  record  can  be 
aided  by  the  averments  and  parol  evidence,  as  held  in  New 
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Ydrk,  we  find,  according  to  those  cases,  that  it  can  only  be,  Jon«  184« 
when  from  the  form  of  the  issue  the  record  does  not  and    .  ^ 
could  not  shew  the  grounds  upon  which  the  rerdict  pro-       y 
ceeded,  and  when  the  grounds  alleged  are  such  as  might  le-  Baagu. 
gaily  have  been  given  in  evidence  under  the  issue,  and  were 
given  ia  evidence,  in  such  way  as  to  make  it  appear  from 
the  issue  and  verdict,  that  those  facts  and  grounds  must  have 
been  necessarily  and  directly  in  question  and  determined, 
and  that,  upon  those  grounds,  and  no  other,  the  verdict  must 
have  been  found.    It  is  distinctly  stated,  that  a  verdict  will 
not  be  an  estoppel,  merely  becf\use  the  testimony  in  the  first 
suit  was  sufficient  to  establish  a  particular  fact.    It  must  ap- 
pear, that  was  the  very  fact,  on  which  ehe  verdict  was  given, 
and  no  other. 

In  the  case  at  bar,  under  averments,  in  the  plea,  of  the 
identity  of  the  parties  and  subject  matter  of  the  two  suits, 
and  that  the  question  in  the  former  suit  was  upon  the  title 
of  the  plaintiff  therein  to  the  slaves,  under  a  conveyance 
from  Patty  Martin,  and  that  the  plaintiffs  in  this  suit  claim 
and  seek  to  recover  the  same  slaves  in  this  action,  under,  and 
by  force  of,  the  same  title,  the  defendants  were  allowed  to 
give  parol  evidence.  But  upon  looking  at  it,  we  see  at  once 
that  it  comes  not  within  the  doctrine  of  the  cases,  under 
which  it  was  offered.  It  appears  that,  on  the  first  trial,  Pat- 
ty Martin  deposed,  that  the  deed  to  the  plaintiff  was  obtain- 
ed from  her  by  fraudulently  reading  it  as  a  mortgage,  and 
not  as  an  absolute  deed.  The  deed  is  for  five  negroes,  and 
expressed  to  be  made  on  the  consideration  of  $590;  and  the 
plaintiff  proved  that  she  had  paid  $100  thereof,  and  in  littt 
of  the  residue  was  to  support  Mrs.  Martin  during  life.  It 
was  further  given  in  evidence  for  the  defendants  on  that  tri- 
al, that,  after  the  deed  to  the  plaintiff,  the  defendant,  Johnson, 
lent  a  sum  ot  money  to  Mrs.  Martin,  and  to  secure  it  took  a 
mortgage  on  the  negroes,  under  which  he  took  posssession 
of  them  and  detained  them  until  the  suit  was  brought;  and 
the  other  defendant,  William  Martin,  had  never  set  up  any 
title,  nor  had  any  possession  of  the  negroes.  From  that 
state  of  facts,  it  is  not  easy  to  say  upon  what  ground  the 
verdict  was  found;  much  less  does  it  appear,  that  it  must 
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Jane  1842  have  been  given  on  the  ground  of  the  defect  of  title  in  the 
""iTn  pJaiJ^tift  and  on  no  other.  It  might  have  proceeded  on  the 
V  ground,  that  the  plaintiff  had  not  given  a  full  price  for  the 
Baogas.  slaves,  but  that  the  deed  to  her  was  to  be  treated  as  volunta- 
ry and  void  as  against  Johnson,  a  mortgagee  from  the  ven- 
dor, continuing  in  possession  of  the  negroes.  If  so,  and 
that  mortgage  has  been  satisfied,  the  plaintiff's  title  would 
as  being  good  against  the  mortgagor,  again  revive;  and,  as 
we  hear  nothing  of  that  mortgage  on  this  trial,  it  is  probable 
the  debt  has  been  paid  and  a  release  executed.  The  verdict 
might  also  have  been  founded  on  the  fact,  that  the  two  de- 
fendants did  not  jointly  detain,  as  the  plaintiff  alleged  they 
did,  and  as  they  proved  they  did  not.  We  cannot,  indeed? 
tell  on  what  the  jury  went:  possibly,  upon  either  or  all  of 
those  grounds  together.  It  is  certain  that  the  evidence  does 
not  shew  any  more  than  the  record  itself  did,  that  the  ver- 
dict was  $:iven  necessarily  on  the  very  fact,  that  the  deed  to 
the  plaintifi  had  been  fraudulently  obtained  by  falsely  read- 
ing it,  or  that,  for  any  cause,  the  plaintiff  had  no  title. 

PerCuRiAMj,     '  Judgment  affirmed. 
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ABEL  GARDNER  vr  ROSWELL  A.  KLVG. 

On  a  g'uaranty  of  a  bond,  the  condition  of  which  bond  was  that  the  obit*  Jane  1848 
gor  should  at  a  certain  time  pay  a  certain  sum  of  money  *«  on  receiv- 
ing from  the  obligee  a  title^*  to  c(>r(ain  land,  the  plaintiff  cannot  re- 
cover without  shewing  a  tender  of  a  deed  for  the  land  to  the  obligor* 

|n  such  a  case  it  is  not  necessary  to  shew  a  demand  on  the  obligors  for 
the  money.  The  case  of  Miller  v  Irtinc^  1  Dev.  &  Bat.  cited  and 
approved. 

An  appeal  from  Guilford  Superior  Court  of  Law,  at  Spring 
Term,  1842,  his  Houor  Judge  Dick  presiding. 

This  was  an  action  of  Assunopsit,  brought  by  the  plaintiff 
on  the  undertaking  of  the  defendant,  written  on  a  bond  of 
John  Rutter  and  Samuel  Swartwout,  which  bond,  with  the 
condition  and  endorsement  of  the  defendant,  are  in  ihe  words 
following,  to  wit: 

"  Know  all  men  by  these  presents,  that  we,  John  Rutter 
and  Samuel  Swartwout,  of  the  City  of  ]\ew  York,  are  held 
and  firmly  bound  unto  Abel  Gardner,  Senior,  of  Guilford 
county,  in  the  State  of  North  Carolina,  in  the  sum  of  four- 
teen thousand  and  eighty  dollars,  lawful  money  of  the  Unit- 
ed States  of  America,  to  be  paid  to  the  said  Abel  Gardner, 
Senior,  his  executors,  administrators  or  assigns;  for  which 
payment,  well  and  truly  to  be  made,  we  bind  ourselves,  oar 
heirs,  executors  and  administrators,  firmly  by  these  presents, 
sealed  with  our  seals,  and  dated  the  14th  day  of  April,  1838. 

"  Whereas,  the  said  Abel  Gardner,  Senior,  was  appointed 
commissioner  by  a  decree  of  the  Court  of  Equity  of  Guil- 
ford county,  made  at  February  Term,  1837,  for  the  sale  of 
certain  land  in  the  said  county,  and  whereas  at  the  sale  of 
said  lands,  ic  pursuance  of  said  decree  on  the  1st  day  of  A- 
pril,  instant,  the  above  bojmdeu  John  Rutter  became  the  pup- 

37 
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June  »S42  chaser  of  a  certain  tract  containing  eighty-two  acres,, with 
*T"~^  the  addition  of  two  acres  called  Gardner's  Gold  Mine,  of 
y  Guilford  county,  at  the  price  of  seven  thousand  and  forty- 
King,  two  dollars;  and  whereas  the  said  land  was  so  sold  on  a  cred- 
it of  two  years,  with  the  condition  that  the  purchaser  should 
give  to  the  commissioner  security  for  the  payment  of  said 
purchase  money  at  the  expiration  of  the  said  two  years,  and» 
also,  that  the  title  should  not  pass  to  the  said  purchaser  until 
the  payment  of  the  said  purchase  money,  according  to  the 
aforesaid  decree:  Now  the  condition  of  this  obligation  is  such, 
that  if  th^  said  John  Rutter,  or  his  personal  representatives 
or  assigns  shall,  at  the  expiration  of  two  years  from  the  said 
first  day  of  April  instant,  on  receiving  a  title  to  said  land, 
well  and  truly  pay  or  cause  to  be  paid  to  the  said  Abel  Gard- 
ner, Senior,  commissioner  as  aforesaid,  the  said  sum  of  seven 
thousand  and  forty-two  dollars,  ttien  this  obligation  to  be 
void,  otbeiwise.  of  force. 

JOHN  RUTTER,  (Seal.) 

SAMUEL  SWARTWOUT,  (Seal.) 
Sealed  and  delivered  in  the  presence  of 
Henry  Ogden, 
John  B.  Sickles.'* 

The  toUowing  endorsement  appealed  on  this  bond,  to  wit: 

*<I,  Roswell  A.  King,  do  fiereby  guarantee  and  bind  my- 
self and  heirs  to  Abel  Gardner,  commissioner,  for  the  pay- 
ment of  the  amount  of  the  within  bond.    May  16th,  1838. 

ROSWELL  A.  KING." 

For  the  plaintiff  it  was  proved  that  the  forgoing  bond  was 
executed  in  the  City  of  New  York  and  brought  to  North 
Carolina;  that  the  defendant  was  called  on  to  say  whether  or 
not  the  bond  was  good,  and  he  replied  that  it  was.  He  was 
then  informed  that  the  obligee  declined  to  accept  the  said 
bond,  unless  he  would  guarantee  it  The  defendant  there^ 
upon  consented  to  do  so,  and  in  pursuance  of  this  purpose 
the  endorsement  above  mentioned  was  written  by  the  plain^^ 
tiff's  agent,  and  signed  by  the  defendant.    The  bond  so  en* 
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doised  was  Ihen  delivered  to  the  obligee,  and  by  him  accept-  ion*^  l®^* 
cd.    There  was  no  proof  of  a  request  by  Rutter  ok*  Swar-"^^ 
twottt  to  the  defendant,  to  guarantee,  or  in  any  way  to  become       r 
bound,  for  the  payment  of  the  bond.    No  proof  was  offered    ^^^9* 
of  demand  by  the  plaintiff,  or  any  one  in  his  name  on  the . 
obligors,  Rutter  and  Swartwout,  for  payment  of  the  bond,  or 
of  any  steps  having  been  taken  to  collect  it,  or  of  tender  by 
the  plaintiff  or  any  one  ier  him  of  a  deed  for  the  land  men- 
tioned in  the  condition  of  the  bond.    There  was  no  proof 
offered  of  notice  by  the  plaintiff  to  the  defendant  of  the  de- 
fault of  the  obligors,  although  he  was  informed,  before  the 
bringing  of  this  suit,  i{iat  he  was  and  would  be  held  respon* 
cable. 

Upon  this  evidence  tfae  defendant  •bjected  to  the  plaintiff's 
recovery;  1st,  Because  the  condition  of  the  bond  required 
that  a  deed  for  the  land  should  have  been  tendered  before 
]»ayment  could  be  required^  and,  there  being  no  evidence  of 
this,  there  was  no  breach;  2dly,  That  there  was  no  evi- 
dence of  consideration  foir  the  guaranty.  His  Honor  haviojr 
intimated  that  a  demand  on  the  obligors  and  notice  of  their 
default  were  necessary,  the  plaintiff,  in  submission  to  this 
opinion  of  the  ^^ourt,  suffered  a  nonsuit  and  appealed. 

Badger  for  the  plaintiff. 

Waddell  and  Iredell  for  the  defendant. 

Gaston,  J.  The  defendant  in  this  case  can  be  held  res- 
ponsible only  to  the'extent  of  bis  engagement,  and  this  can- 
not be  construed  to  bind  him  further  than  that  the  obligors 
ill  the  bond,  which  he  guaranteed,  should  makejpayment  ac-, 
cording  to  its  terms.  These  terms  are  explicit.  The  obli- 
gors are  to  pay  "  at  the  expiration  of  two  years  from  the 
date,  on  receiving  from  the  obligee  a  title  to  the  land."  The 
recital  in  the  condition  may  properly  be  considered  for  the 
purpose  of  elucidating  the  meaning  of  the  terms,  where 
they  are  at  all  ambiguous;  but  there  is  nothing  ambiguous 
in  them.  The  payment  of  the  price  ol  the  land  is  to  be 
made  upon  receiving  the  title  for  the  land,  so  that  the  receipt 
of  title  and  payment  of  the  purchase  money  are  to  be  con« 
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June  1842  current  acts.    Nor  is  there  any  thing  in  the  recital,  incon- 

"7~       sistent  with  this  construction.    The  recital  indeed  declares 
Gardner 

V        that  the  title  is  not  to  pass  until  the  payment  of  the  purchase 

^^^S'  money — it  shall  not  precede  the  payment — but  it  does  not 
thence  lollow  that  it  may  not  accompany  the  payment  of 
the  purchase  money. 

*  It  is  to  be  regretted  that  the  bond  v/as  taken  in  this  form. 

In  judicial  sales,  the  securities  taken  for  the  purchase  money 
should  be  peremptory  for  the  payment  of  the  money  at  the 
appointed  day.  The  purchaser  is  to  rely  on  the  court  for 
obtaining  his  title,  who  will  take  care  that  justice  is  done 
him. 

Upon  this  ground — that  a  tender  of  a  deed  was  not 
shown — we  feel  ourselves  bound  to  affirm  the  judgment  be- 
low. The  acceptance  of  the  bond  was  a  sufficient  consider- 
ation lor  the  defendant's  guaranty,  and  that  consideration,  if 
it  did  not  appear  on  the  face  t)f  the  guaranty,  might  be  provr 
ed  by  parol.  Miller  v  Irvine,  1  Dev.  <fc  Bat.  403.  It  was  not 
necessary  to  prove  a  demand  upon  the  oblio^ors  for  the  pay- 
ment of  the  money.  The  most  that  could  be  required  was, 
to  shew  that  the  defendant  had  notice  of  a  default  on  their 
part  to  make  payment,  as  stipulated,  before  suit  brought  a- 
gainst  him. 

'  Per  CpRiAM,  Judgn?ent  affirniec}. 
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CHARLES  W.  MIXON  «t.  JAMES  COFFIELD. 

Where  a  guardian  rented  land  and   took  no  bond  or  other  security  to  jgna  1849 
L   himself  for  the  rent,  and  befoie  the  rent  became  due,  the  ward  came  of— « 
a^e  and  conveyed  the  land  in  fee  to  the  lessee,  held  that  the  rent,  be- 
ing iacidental  to  the  reversion,  was  extinguished  by  this  couveyanca 
of  the  reveision  to  the  lessee. 

Appeal  from  Chowan  Superior  Court  of  Law,  at  Spring 
Term,  1842.  his  Honor  Judge  Manly  presiding. 

This  was  an  action  of  debt,  originally  commenced  before 
a  magistrate,  brought  to  recover  the  rent  of  a  tract  of  land. 
.The  plaintiff  proved  that,  on  the  1st  of  January,  1841,  he, 
as  the  guardian  of  Edward  and  Margaret  Jones,  rented  by 
parol  id  the  defendant  a  tract  of  land  for  that  year  for  the 
sum  of  sixty  dollars,  taking  no  note,  bond  or  covenant,  for 
the  payment  thereof;  and  that  the  defendant  entered  and 
took  the  possession  thereof,  and  occupied  the  premises  for  that 
year.  The  defendant  then  proved,  that,  on  the  19th  day  of 
July,  1841,  and  before  the  rent  or  any  part  thereof  fell  due, 
the  said  Edward  and  Margaret  Jones,  having  arrived  at  the 
age  of  twenty-one  years,  by  deed  conveyed  the  land,  so  rent- 
ed, to  the  defendant  in  fee  simple.  The  plaintiff  then  offer- 
ed to  shew  that  he  had  accounted  with,  and  paid  to,  the  said 
Edward  and  Margaret  Jones,  the  rent  of  the  said  land  for 
the  year  1841,  before  the  commencement  of  this  suit.  His 
Honor  refused  to  receive  the  testimony,  as  to  the  accounting 
for  and  paying  the  rent  aforesaid  to  the  said  Edward  and 
Margaret  Jones,  but  held,  and  so  charged  the  jury,  that  the 
facts  proved  by  the  defendant,  constituted  no  defence  to  the 
action  for  rent.  A  verdict  was  returned  for  the  plaintiff  for 
sixty  dollars,  the  entire  rent  for  the  year  1841.  A  new  trial 
having  been  moved  for  and  refused,  and  judgment  rendered 
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Jane  1849 pursuant  to  the  verdict,  the  defendant  appealed  to  the  Su- 
''~        preme  Court. 

▼ 
Coffield.       j^  Moore  and  Iredell  for  the  plaintiff. 
No  counsel  for  the  defendant. 

Daniel,  J.  The  judge  was  of  opinion  that  the  facts 
shewn  by  the  defendant  constituted  no  defence  to  this  action. 
We  are  of  a  different  opinion.  There  is  no  covenant  under 
seal,  that  the  defendant  will  pay  the  rent  to  the  plaintiff,  so 
as  to  make  the  contract  entirely  personal.  The  guardian 
had  power  to  rent  the  land  of  his  wards.  Provided  always^ 
that  he  shall  not  let  out  any  such  land  of  his  wards,  for  a 
longer  term  than  the  orphans  be  of  age,  or  in  any  other 
manner,  than  by  lease  in  writing,  with  proper  covenants; 
(Rev.  Stat.  c.  54,  s.  16.)  Without  stopping  to  inquire  whether 
the  act  is  only  directory  to  the  guardian,  we  are  of  opinion 
that,  if  in  this  case  the  parol  lease  was  good,  the  reversion 
in  the  land  was  in  the  wards,  and  the  accruing  rent  was  in- 
cidental to  the  reversion.  Co.  Lit.  1 43,  b.  When,  therefore, 
the  wards  came  of  age,  and  conveyed  the  land  to  the  lessee, 
this  conveyance  united,  in  the  same  person  and  in  the  same 
right,  the  greater  with  the  less  estate,  when  the  estate  for 
years  was  drowned  in  the  inheritance,  and  thereby  perpetu- 
ally extinguished.  The  action  of  debt  for  rent  is  founded 
on  privity  of  contract,  which  is  said  to  be  annexed  to  the 
person  in  respect  of  the  estate,  and  so  follow  the  estate.  As 
soon,  therefore,  as  the  privity  of  estate  is  transferred,  the 
remedy  by  debt  is  tranferred  also,  and  passes  to  the  grantee 
of  the  reversion.  Comyn  on  L.  &  T.  422,  and  the  authori- 
ties there  cited.  The  reversion,  the  rent,  and  the  remedy 
for  the  rent  were,  by  the  said  conveyance,  all  transferred  to 
♦he  defendant;  and,  therefore,  necessarily  the  rent  was  extin- 
guished.   There  must  be  a  new  trial. 

Per  Curiam,  New  trial  awarded. 
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E.  D.  LE\V1S  ANB  OTHERS  t».  JOHN  BRADLEY. 

In  an  action  for  broach  of  an  agprecment,  which  is  in  the  natore  of  a  Jane  1849 
ipoaranty,  if  llie  circomBtanoe  which  it  alleged  as  the  foundation  of- 
the  defendants  liability  is  more  |>roperly  within  the  knowledge  aii4 
f^rivity  of  the  plaintiff  than  the  defendant,  then  notice  tirareof  sho«14 
be  averred  in  the  declaration,  and  proved  on  the  trial. 

But  where  it  does  not  lie  more  properly  within  the  Itiiowledge  of  one  of 
the  parties  than  the  other,  notice  is  not  requisite. 

The  cases  of  Grun  t  Ricks,  3  Dot.  Rep.  69.  '  Adeock  r  Flemings  3  Dev. 
it  Batk  470,  cited  and  approved. 

Appeal  from  the  Superior  Couit  of  Law  ot  Burke  county, 
at  Spring  Term,  1843,  his  Honor  Judge  Bailey  presiding. 

This  was  an  action  of  Covenant,  brought  upon  the  fol* 
lowing  instiumenty  to  wit: 

"  I,  John  Bradley,  do  hereby  agree  to  bind  myself  to  mak^ 
all  the  bad  debts  created  at  the  store  in  Buncombe  county, 
No.  Carolina,  at  a  place  called  Limestone,,  trading  under  the 
firmot  Bradley,  Lewis  and  McKesson,  to  wit,  John  Bradley,  ' 
George  W.  Bradley,  Elias  D.  Lewis  and  William  F.  McKes- 
son, and  as  said  Lewis  and  McKesson  has  instituted  suit,  wa 
have  this  day  settled  all  matters  on  the  following  conditions, 
that  I,  John  Bradley,  do  hereby  bind  myself,  heirs  and  a»> 
Srigns,  to  see  Lewis  and  McKesson  paid  for  all  notes  and  ac« 
counts  created  at  the  concern,  so  soon  as  they  are  handed 
over  to  an  officer,  and  he  returns  the  same  insolvent,  or  that 
he  cannot  collect  them;  and  it  is  further  understood,  that 
Lewis  and  McKesson  pay  all  the  costs  of  said  suit,  returna- 
ble to  Burke  Superior  Court,  against  said  Bradley — entered 
into  this  24th  Nov.  1837— witness  my  hand  and  seal. 

JOHN  BRADLEY,  (Seal.)' 
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June  1842  The  evidence  was,  that  the  bookd  of  accounts  and  notes 
""£^^"  were  handed  over  to  McKesson — that  he  drew  off  the  ac- 
T  counts  and  handed  them  and  the  notes  to  a  constable  for 
Bradley,  collection — that  many  of  them  could  not  be  collected,  sod 
several  of  the  debtors  on  the  books  were  totally  insolvent. 
The  firm  was  composed  of  Lowis,  McKesson,  John  Bradley, 
the  defendant,  and  George  W.  Bradley;  and  the  warrants 
were  brought  in  the  names  of  all.  After  the  plaintiffs  had  clos- 
ed their  evidence,  the  defendant  objected  that  they  could  not 
recover,  for  the  reason  that  the  undertaking  was  a  collateral 
one,  and  that  no  notice  had  been  given  to  him,  before  suit 
brought,  that  the  debtors  could  not  pay,  or  were  insolvent. 
The  plaintifTs  contended  that  notice  was  not  necessary,  be- 
cause the  defendant  knew  as  much  about  the  situation  of  the 
debtors  as  they  did;  that  the  debts  were  contracted  with  him, 
and  all  they  had  to  shew  was,  that  the  debtors  were  insol- 
vent, or  that  the  oflScer  had  returned  (as  he  had  done)  that 
the  notes  and  accounts  could  not  be  collected.  A  verdict 
was  taken  by  consent  for  the  plaintiffs,  subject  to  be  set  a- 
side  and  a  nonsuit  entered,  if  the  court  should  be  of  opinion 
that  notice  was  necessary.  And  the  court,  after  hearing  ar- 
gument, being  of  that  opinion,  the  verdict  was  set  aside  and 
judgment  of  nonsuit  entered,  from  which  the  plaintiffs  ap- 
pealed. 

No  counsel  appeared  in  this  court  on  either  side. 

Daniel,  J.  The  defendant  bound  himself  to  pay  all 
notes  and  accounts  created  at  the  firm,  so  soon  as  they  were 
handed  over  to  an  officer,  and  he  returned  the  same  insol- 
vent, or  that  he  could  not  collect  them.  The  papers  were 
then  placed  in  the  hands  of  one  of  the  plaintiffs.  The  offi- 
cer was  not  named  in  the  covenant;  the  plaintiffs  had  a  right 
to  select  what  officer  they  pleased,  and  it  seems  they  did  so. 
Many  of  the  accounts  could  not  be  collected,  the  debtors  be- 
ing insolvent.  The  constable  had  sued  the  debtori?in  the 
name  of  the  partners  of  the  firm,  the  defendant  being  one  of 
them.  The  judge  was  of  opinion,  that  the  undertaking  of 
the  defendant  was  a  collateral  one;  and,  as  txo  notice  had 
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been  ^iven  him  before  action  brought,  that  the  debtors  would  ^n«  18** 
not  pajr  or  were  insolvent,  that  Ihe  plaintiffs  should  be  noa- "",     . 
suited.    It  was  insisted  on  behalf  of  tl>e  plaintiffi,  that  the       r 
return  of  the  constable  that  the  debtors  were  insolvent,  was  Bredlej. 
a  fact  as  well  known  to  the  defendant  as  it  was  to  the  ploin- 
tiflfs,  r)i%d  that  he  was  bound  in  law  to  take  notice  of  it.     The 
rule  of  law  in  this  respect  appears  to  be,  that  wherever  the 
circumstance,  which  is  alleged  as  the  foundation  of  the  de- 
fendant's liability,  is  more  properly   within  the  knowledge 
and  privity  of  the  plainiilT  than  the  defendant,  then  notice 
thereof  should  be  averred  in  the  declaration,  and  proved  on 
the  trial.     Herring\H  case^  Cfb.  Ja.  432, 2  Saund.  62.     Bex 
v  Holland,  5  Term  Rep.  62.     Spooner  v  Baxter^  16  Pick. 
Rep.  419.  ,  But  where  it  dees  not  lie  more  properly  within 
the  knowledge  of  one  of  the  parties  than  the  other,,  notice  ia 
not  requisite;  as  if  a  man  contract  to  dp  a  thing  on  the  per- 
formance oi  an  act  by  a  stranger,  or  to  give  for  a  commodity^ 
so  much  as  a  third  person  namedy  notice  need  not  be  aver- 
red, for  it  is  in  the  knowledge  of  the  defendant  as  much  as 
in  that  of  the  plaintiffs,  and  he  ought  so  to  take  notice  at  his 
peril.     2  Saund.  62,  a.     1    Chitty's  Plead.  328.     1  Saund. 
117,  note  2.     In  this  case,  the  plaintiffs  were  to  place  the  ac- 
counts and  notes  in  the  hands  of  an  ofDcer  for  collection; 
the  particular  officer  is  not  named  in  the  covenant — he  is  to 
be  selected  by  the  plaintifls — the  plaintiffs  are  of  course  to 
use  reasonable  diligence  in  Cotablishing  the  claims  before  the 
proper  courts,  and  causing  them  to  be  made  available.     Who 
the  officer  was,  and  what  were  the  acts  and  doings  of  that 
officer,  were  facts,  we  think,  more  properly  within  the  knowl- 
edge and  privity  of  the  plaintiffs  than  of  the  defendant. 
Notice  thereof  should  have  been  averred  and  proved,  accord- 
ing to  the  first  class  of  authorities  cited  above.     The  cove- 
nant of  the  defend  Kit  was,  as  it  seems  to  us,  in  the  nature  of 
a  guaranty  of  the  notes  and  accounts;  and  it  has  been  repeat- 
edly decided  in  this  Stato,  that  before  a  person  can  be  made 
liable  upon  his  guaranty,  ho  must  have  reasonable  notice  of 
the  failure  to  obtain  the  debt,  after  reasonable  diligence  hapi  . 
been  used  by  the  guarantee.     Green  v  Bxcks,  3  Dev.  ^62.   r 

Meock  V  Fleming,  2  Dev,  <fc  Bat.  470.     The  ftict  of  the 

38 
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JuDe  1842  warrants  having  been  brought  in  the  name  of  the  partners 
does  not  alter  the  case;  because  the  plaintiffs  and  their  offi- 
cer were  the  only  actors  in  prosecuting  the  said  demands. 
The  judgment  must  be  affirmed. 

Per  Curiam^  Judgment  affirmed. 


STATE  TO  THE  USE   OF   EVANS  HORNE  &  CO.  n,  HEN- 
RY LIGHTFOOT  &  AL. 

The  County  Court  hae  no  jartsdicticn  to  eppoint  a  constable,  except  in 
the  case  of  a  vacancy  in  the  district. 

The  *♦  County  Town,"  which,  under  the  Statute  (Rev.  St.  c.  24)  relat- 
ing to  constables,  is  entitled  to*  an  additional  constable,  means  the 
town  which  is  the  seat  of  justice  for  the  county. 

>^*here  claims  put  into  a  constable's  hands  for  collection  belong  to  a 
co-partneiship,  all  the  members  of  the  firm,  being  in  law  the  **  per- 
sons injured,"  must  be  relators  in  an  action  for  a  breach  of  the  consta- 
ble's bond  in  not  collecting  such  claims;  notwithstanding  any  private 
agreement  or  arrangement  among  the  partners,  as  to  the  beneficial  in- 
terest in  the  proceeds  of  the  claims. 

Appeal  from  the  Superior  Court  of  Chatham  county,  at 
Spring  Term,  1841,  his  Honor  Judge  Pearson  presiding. 
This  was  an  action  of  Debt  on  the  following  bond,  to  wit: 

"Stateof  North  Carolina,    ) 

Chatham  County.      \ 

I£now  all  men  by  these  presents,  that  we,  Henry  Lightfoot, 

^  Henry  A.  London,  James  Taylor  and  Abraham  G.  Keen,  all 

of  the  county  aforesaid,  are  held  and  firmly  bound  unto 

the  State  of  North  Carolina,  in  the  just  and  full  sum  of  four 
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thousand  dollars  to  be  paid  to  the  State  aforesaid,  to  which  JaA«  1843 
payment,  well  and  truly  to  be  made,  we  bind  ourseUes  and    g^^ 
heirs,  executors  and  administrators,  jointly  and  severally,        ▼ 
firmly  by  these  presents,  sealed  with  our  seals,  and  dated  this  Lighifoot. 
10th  of  May,  1837. 

**  The  condition  of  the  above  obligation  is  such,  that 
whereas  the  above  bonnden  Henry  Lightfoot  has  been  elect* 
ed  by  the  town  of  Haywood,  constable  for  the  town  aforesaid: 
^ow,  in  case  the  said  Henry  Lightfoot,  doth  well  and  truly 
and  faithfully  discharge  his  duty  as  constable  in  said  county, 
by  executing  and  making  due  returns  of  all  warrants,  pre- 
cepts and  processes  which  shall  oome  into  his  hands  by  vir- 
tue of  his  office,  and  by  diligently  endeavoring  to  collect  all 
claims  put  into  his  hands  for  collection,  and  fjsiithfully  pay- 
ing over  all  sums  theison  received,  either  with  or  without 
suit,  unto  the  persons  to  whom  the  same  may  be  due,  and  in 
all  things  discharge  his  duty  in  the  said  office  of  constable, 
agreeably  to  law,  during  his  continuance  in  said  office,  then 
the  above  obligation  1o  be  void,  otherwise  to  remain  in  full 
force  and  virtue. 

H.  LIGHTFOOT,  (Seal.) 

HENRY  A.  LONDON,  (Seal.) 
JAMES  TAYLOR,  (Seal.) 

A.  G.  KEEN,  tS^al.)"     • 

The  plaintiff  assigned  two  breaches  of  the  said  bond;  1st, 
Failure  to  collect;  2dly,  The  collection  of  eight  hundred 
dollars  by  Lightfoot,  and  his  jQii!ure  upon  demand  to  pay  o- 
ver  to  the  relators,  which  last  breach  was  proved  by  the 
plaintiff.  The  pleais  were  general  issue  and  payment.  The 
defendants  under  the  first  plea,  offered  in  evidence  the  records 
of  the  Court  of  Pleas  and  Quarter  Sessions  of  Chatham 
county,  at  the  Febi-uary  and  May  Terms,  1837,  from  the 
former  of  which  it  appeared  that  one  Thomas  J.  Utiey  had 
been  elected  in  January,  1837,  constable  for  Captain  James 
Winock's  District,  in  which  the  town  of  Haywood  was  sit- 
uate, and,  at  the  said  February  Sessions,  entered  into  the  usu- 
al bond.  And  by  the  record  of  May  Term,  1837,  it  appear- 
ed that  the  defendant  Lightfoot  was  appointed  by  the  court 
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Jane  1842  constable  for  the  town  of  Haywood,  and  an  entry  made  on 
""^^  the  minute  docket  in  the  lol low ingf  Words,  to  wit, '*  Henry 
T  Ligbtfoot  was  elected  by  the  court  constable  for  the  town  of 
Lighifoot.  Haywood,  and  entered  into  bond  in  the  sum  of  four  thou- 
sand dollars  with  Henry  A.  London,  James  Taylor  and  A- 
brabam  G.  Keen  his  securities,  and  was  qualified-,"  There- 
upon, Lightfoot,  together  with  the  other  defendants,  execut- 
ed the  bond,  on  which  this  action  was  brought,  and  went  on 
to  act  as  constable.  The  defendants  further  proved,  that 
Henry  A.  London,  one  of  the  defendants,  at  the  time  of  exe- 
cuting said  bond,  and  also  at  the  time  the  receipts  were  given 
to  the  relators  by  Lightfoot  for  the  claims  he  received  to  col- 
lect, was  a  member  of  the  firm  of  "Evans,  Home  (fc  Co.", 
althpugh  it  appeared  that,  before  the  breaches,  he  had  ceased 
to  be  so,  the  firm  having  dissolved,  and  the  other  members 
having  executed  to  him  a  release  of  all  liability. 

As  to  the  first  objection  made  by  the  defendan(& — that  the 
appointment  of  Lightfoot,  and  the  bonds-sued  on,  were  ut. 
terly  void — his  Honor  instructed  the  jury  that  the  County 
Court  had  the  power  of  appointment.  Whether  their  con* 
struction  of  the  act  of  Assembly  was  right  or  wrong,  could 
not  be  enquired  of  in  this  collateral  manner.  That  court 
had  jurisdiction  over  the  subject  matter,  and  it  was  not  for 
these  defendants,  in  this  action,  to  deny  the  validity  of  the 
bond,  upon  the  ground  that  the  court  erred  in  making  the 
appointment.  As  to  the  second  objection — ^that  London,  one 
of  the  defendants,  ^^as  also  one  of  the  firm  of  Evans,  Home 
and  Co.,  and  was  necessarily  one  of  the  relators,  and  so  both 
plair^tiff  and  defendant — the  court  charged  that  the  objectioa 
could  not  be  sustained;  for,  to  say  nothing  of  the  fact  that 
'  '  the  State  was  the  legal  plaintiff  in  this  case,  at  the  time  of 
the  breaches  assigned,  London  had  ceased  to  be  a  meniber  of 
the  firm,  and  was  not  one  of  the  "parties  injured,"  at^whose 
instance  the  State  had  brought  thjs  action. 

A  verdict  for  the  plaintiff  was  rendered,  and  a  new  trial 
bfcing  refused  and  judgment  given  according  tp  the  ver^iicl^ 
the  defendants  appealed. 

W.  M  Haywood,  C.  Manly^  John  if.  EkkghioH  «nril 
ffadger  for  the  plaintiffs. 
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Waddett  and  0.  W.  Haywooi  for  the  d«feadaats.  ion*  i«4* 

Gastont,  J.  The  instmrneiit  declared  on  in  thiscfiae  wris  ^ 
executed,  or  purports  to  ha?e  been  executed,  in  May,  1837,^'8^*^<*^*** 
before  our  Revised  Statutes  went  into  operacion;  but  the 
2lth  chapter  of  those  statutes,  which  we  have  had  occasion 
to  consider  and  explain  in  the  case  oi  the  State  on  relation 
of  McRa^s  Adminisiratorg  v  Wall  and  Garrett,  (ante  p. 
267,)  is  but  a  re-enactment,  in  a  condensed  form,  of  the  statu- 
tory provisions,  which  were  in  force  in  January,  1837,  when 
the  iievised  Statutes  were  ratified.  The  provisions  referred 
to  in  the  opinion  delivered  in  that  case,  that  there  ^hail  be 
but  one  constable  in  each  district^  except  in  Chat  con* 
taining  the  county  town,  that  the  constables  in  each  discriot 
shall  be  elected  by  the  people,  and  the  constables  so  elected 
are  to  qualify  and  give  bonds  at  the  succeeding  County 
Court,  and  that  on  failure  to  hold  elections  in  any  districi, 
or  of  ihe  person  elected  to  qualify  and  give  bond,  it  shall  be 
proper  for  the  court  which  shall  next  happen,  seven  justices 
being  present,  to  supply  the  vacancy,  are  all  taken,  tolidem 
verbis^  from  the  act  of  1833,  eh.  5.  In  the  case  before  us 
Iber^  was  not  a  failure  to  elect  a  constable  in  the  district  ia 
question.  Thoroas  Utley  had  been  elected  in  that  district, 
and  given  the  necessary  bond  and  taken  the  oaths  of  oflS«e« 
But  while  the  ofece  was  thus  full,  the  County  Court  of  Chat- 
ham undertook  to  appoint  Henry  Lighifoot  a  constable  ior 
the  town  of  Haywood,  within  that  district.  This  act,  we 
are  obliged  to  say,  was  wholly  unauthorized,  the  appoint- 
ment null,  and  the  instrument,  executed  as  an  official  bond, 
accepted  by  persons  who .  were  not  agents  of  the  State  for 
that  purpose.  Could  we  believe  with  his  Honor  (and  we 
would  fain  so  believe  if  we  could)  that  the  court  acted  with- 
in its  jurisdiction  but  erred  in  its  judgment,  we  should  cer- 
tainly acquiesce  also  in  his  conclusion.  But  the  jurisiic- 
tion  is  in  itself  limited  and  precise,  to  fill  a  vacancy.  To 
make  an  appointment,  where  there  is  no  vacancy,  is  to  usurp 
a  power  not  granted.  It  cannot  be  pretended  that  Haywood 
was  "a  county  town,"  which  means  the  town,  which  is  the 
seat  of  justice  for  the  county;  and,  therefore,  we  need  not 
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Jane  1842  examine,  whether,  where  the  people  have  chosen  to  elect  but 
""sTta     ^^®  constable  for  the  district  including  the  county  town,  Ihe 
V        court  may,  under  a  liberal  construction  of  this  very  defective 
Ligbtfoot.  statute,  appoint  another  constable  for  that  district.    Enter- 
taining a  clear  opinion  that  the  act  done  by  the  County  Court 
transcended  its  jurisdiction,  we  are  led  by  the  principles  and 
reasoning  which  we  have  set  forth  in  our  opinion  in  the  case 
already  mentioned,  to  hold  that  the  delivery  of  the  instru- 
ment dectored  on  was  not  proved. 

It  is  not  necessary  to  express  our  opinion  upon  the  other 
question  supposed  to  be  involved  in  the  case.  But  on  that 
also  we  take  a  different  view  from  the  one  expressed  by  his 
Honor.  The  object  of  these  official  bonds  is  to  afford  a  cu- 
mulative remedy  to  that  which  the  party  injured  had,  inde- 
pendently of  the  bond,  against  the  officer.  The  claims  put 
into  the  hands  ot  the  constable  for  collection,  were  received 
from  the  firm  of  Evans,  H'orne  &  Co.,  and  with  the  persons 
constitutiRgtbat  firnx,  hecontracted  to  acconnttherefor.  When 
he  violated  this  engagement,  those  with  whom  he  con- 
tracted, were,  in  contemplation  of  law,  the  persons  injured— 
and  whatever  arrangements  might  have  been  made  between 
themselves,  as  to  the  beneficial  interest  in  the  proceeds  of 
the^e  claims,  they  were  the  persons  authorized  to  sue,  be  ^ 
cause  ol  that  injury. 

The  judgment  of  the  Superior  Court  must  be  reversed, 
and  a  new  trial  awarded. 

Per  CuBiAMy  New  trial  awarded. 
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OZIAS  STAPLEFORD  w.  HIRAM  BRINSOf*. 

A  Savanna,  which  is  a  natural  open  meadow,  not  oncommon  in  the  June  1949 

lower  part  of  the  State,  is  a  natoral  hoandary,  in  the  sense  in  which  — . 

that  term  is  nsed  in  the  constraction  of  deeds. 

Appeal  from  the  Superior  Court  of  Craven  county,  at 
Spring  Term,  1842,  bis  Honor  Judge  Battle  presiding. 

This  was  an  action  of  Trespass  quare  clatisumfregit^  on 
the  trial  of  which  it  became  necessary  to  ascertain  the  loca« 
tion  of  a  patent,  granted  to  one  Cason  Brinson  in  1746,  as 
both  the  grants,  under  which  the  plaintiff  and  defendant 
respectively  claimed,  called  for  one  of  the  lines  and  corners 
of  that  patent.  The  first  and  second  corners  of  that  patent 
were  admitted.  From  the  second  corner  the  patent  called  for 
a  certain  course  and  distance  "to  a  pine  in  the  bottom  of  a 
savanna,"  which  the  defendant  contended  was  at  C,  but 
which  the  plaintiff  alleged  was  at  G.  The  witnesses  who 
were  examined  to  this  point,  stated  that  C.  was  about  fifty  or 
sixty  yards  from  the  savanna,  but  that  G.  was  in  the  savanna, 
and  near  one  edge  of  it.  Some  of  the  witnesses  stated  that 
the  land  about  C.  might  be  called  savanna  land,  thou^  it 
had  a  growth  of  pines  upon  it,  it  being  in  other  respects  of 
the  same  character  with  the  open  savanna.  One  witness,  an 
old  man,  testified  that  the  open  savannas  frequently  changed 
in  some  degree  their  location  by  growing  up  in  timber  on 
one  edge,  while  they  might  encroach  upon  the  adjoining  po- 
cosin  on  another;  but  be  did  not  know  that  it  was  the  fact 
in  relation  to  the  savanna  in  question.  The  defen^^nt  con- 
tended  that  the  call  on  the  Brinson  patent  for  the  savanna 
was  too  indefinite  to  be  considered  as  a  call  for  a  natural 
boundary,  and  that  therefore  it  must  be  controlled  by  the 
course  and  distance  which  terminated  at  C.^  whereas  neither 
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June  1842  the  course  nor  distance  pointed  to  G.  as  the  corner;  and  if 
"  "" — the  call  was  a  natural  boundary,  it  was  a  matter  of  construc- 
^^  ^'  tion  for  the  court,  and  the  jury  should  be  instructed  accord- 
Brinson.  ingly.  Ttie  court  instructed  the  jury  that  what  was  the  ter- 
minus  of  a  call  in  a  patent,  was  a  matter  of  law  to  be  deci- 
ded by  the  court— that  where  was  such  terminus  was  a  mat- 
ter of  fact  to  be  found  by  the  jury — that  a  savanna  was  a 
natural  boundary,  which  controlled  the  course  and  distance, 
if  the  jury  could  ascertain  that  it  had  an  existence,  and  find 
where  it  was — that  if,  in  the  course  of  time,  the  savanna 
Iiad  changed  its  location  in  some  degree  by  growinof  up  in 
timber  in  one  part  and  becoming  open  in  another,  that  cir- 
cumstance would  not  alter  the  orig^inal  boundaries  of  the 
patent — and  that  if  the  evidence  satisfied  them  that,  in  1745, 
when  the  patent  wr.s  taken  out,  there  was  a  savanna  at  C, 
and  that  was  then  made  a  corner,  they  should  so  find;  but  if 
irom  the  testimony  they  believed  the  line  was  then  extended 
to  G.,  they  should  fix  upon  that  as  the  corner,  and  in  that 
<?vent,  their  verdict  should  be  for  the  plaintiff;  otherwise,  for 
the  defendant.  A  verdict  was  returned  for  the  plaintrflf)  and 
a  motion  for  a  new  trial,  on  the  gronnd  oi  misdirection  hav- 
ms  been  overruled,  and  judgment  rendered  for  the  plaintifl, 
the  defendant  appealed. 

J.  H.  Bryan  for  the  plaintifl. 
'    jr.  W.  Bryan  and  Iredell  for  the  defendant. 

RcpFiN,  C.  J.  Although  a  savanna  may  not  be  as  wdl 
defined  as  some  other  natural  objects;  yet  it  cannot  be  seri- 
ously questioned,  that  it  is  a  natural  boundary,  in  th'i  sense 
in  which  that  term  is  used  in  the  construction  of  deeds.  It 
is  a  natural  open  naeadow,  not  uncommon  in  the  lower  parts 
of  this  State.  It  is  not,  indeed,  always  absolutely  in  the 
same  state  and  extent.  Yet  from  the  constitution  of  the  5oil, 
or  its  humidity,  or  other  natural  qnalitv,  not  well  nnderstood, 
there  takes  place  in  savannas  but  littlecbansre,  and  thus  they 
may  be  considfered  nearly  permanent,  unless  interfered  with 
by  the  cultivator,  and  that  seldom  happens  as  yet,  we  believe. 
We  think,  therefore,  that  it  was  properly  held,  that  the  line 
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was  to  go  to  the  savanna,  notwithstanding  the  distance  to  theJ«no  I84d 
contrary;  and  that  it  could  not  stop  at  C,  unless  that  was  in  gj^plefbrd 
the  Savanna.     Whether  it  was  or  not»  was  a  point  for  the       t 
jury,  and  was  left  to  them.  Brinsoa. 

The  conrt  further  instructed  the  jury, ''  that  should  the 
evidence  satisfy  thena,  that  in  1745  it  was  savanna  at  C, 
and  that  was  then  made  a  corner,  they  shovld  sofind;;^^ 
that  is,  find  for  the  defendant,  who  contended  the  corner  was 
at  C.  according  to  the  course  and  distance,  and  the  state  of 
the  savanna  when  the  land  was  taken  up.  It  is  said  that  that 
instruction  was  erroneous,  because  the  circumstances  just 
nrrentioHed  fix  that  to  be  the  corner,  whether  the  party  actu- 
ally  made,  a  corner  there  originally  or  not.  There  is  cer- 
tainly an  inaccuracy  in  the  language)  used,  and  for  the  rea- 
son assigned  by  the  counsel;  and,  at  first,  we  thought  it 
might  have  misled  the  jury.  But  upon  further  considera- 
tion, we  think  it  sufficiently  plain  that  it  did  not.  It  seems 
that  each  of  the  parties  insisted  on  a  particular  point  as  the 
corner;  and,  it  does  not  appear,  indeed,  how  it  would  affect 
the  place  of  the  trespass,  it  any  other  point  besides  C.  and 
G*  should  be  the  corner.  Nor  is  it  material  to  the  defendant 
ihat  if  O.  was  not  in  the  savanna,  he  was  entitled  to  pursue 
his  course  beyond  C.  until  he  reached  the  savanna,  provided 
Uie  court,  in  snmming  up,  gave  him  the  benefit  of  the  cor- 
ner's being  supposed  to  be  any  where  else  he  chose  to  pljace 
it,  iu  case  the  plaintiff  did  not  locate  it  at  G.  to  the  satisfac- 
tion of  the  jury.  Such,  however,  was  the  course  of  the  court 
on  this  trial.  It  would,  indeed,  have  been  more  satisfactory, 
if  the  evidence  had  been  set  out,  upon  which  course  and  dis- 
tance were  disregarded,  and  G.,  one  point  in  the  savanna, 
taken  in  preference  to  C,  another  point  therein,  and,  indeed, 
to  all  other  points  therein;  because,  then  it  could  have  been 
seen  affirmatively,  tliat  justice  had  been  done.  There  might, 
for  example,  have  been  a  marked  line  of  the  proper  nge, 
pointing  to  G.,  or  evidence  of  its  locality  in  "the  bottom  of 
the  savanna,"  on  which  the  jury  might  properly  have  pro- 
ceeded. II  there  was  \\o  such  proof,  it  is  the  fault  of  the  de- 
fendant that  he  did  not  make  his  exception  fuller;  for,  as  we 
have  often  said,  we  can  disturb  a  verdict  only  when  error  is  ' 

39 
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June  1849  made  to  appear.  We  must  suppose  there  was  some  evidence, 
~.  -  .on  which  it  might  be  left  to  the  jury  to  say,  that  G.  was  the 
T  corner  actually  made;^  since  do  exception  is  taken  to  its  hav- 
Brinsoii.  jng  been  so  leJt,  without  any  evidence.  Then,  it  is  to  be 
noticed,  in  what  terms  the  court  submitted  that  question  to 
the  jury,  and  informed  them  of-  the  effect  of  their  being  of 
opinion  that  G.  wds  or  was  not,  in  fact,  the  corner  made  for 
the  Brinson  patent.  They  are  these:  "  Bat  if,  from  the  tes- 
timony, they  believed  the  line  was  then  extended  to  G.,  they 
should  fix  upon  that  as  the  corner;  and  in  that  event,  their 
verdict  should  be  for  the  plaintiff;  otherwise  for  the  defend- 
ant." Whatever  uncertainty  might  have  arisen  upon  the 
first  part  of  the  instruction,,  to  the  prejudice  of  the  defend- 
ant, is  thus  taken  entirely  out  of  the  way.  For  it  was  dis- 
tinctly laid  down  to  the  jury,  that  the  plaintiff  failed  in  his 
suit,  if  he  failed  to  establish  G.  a&  the  comer  made  upon  the 
original  survey.  It  was  not,  therefore,  material  to  the  de- 
fendant to  establish  C,  on  his  part;  since  he  was  declared  to 
be  entitled  to  the  verdict,  if  that  or  any  other  point,  saving 
and  excepting  G.  only,  was  the  corner.  We  must,  therefore, 
take  it,  that  G.  was  proved  to  bo  the  corner;  and  that,  for 
that  reason,  and  not  merely  that  the  defendant  did  not  shew 
that  the  corner  was  made  at  C,  the  verdict  was  given  for 
the  plaintiff.    Consequently,  the  judgment  must  be  affirmed. 

Per  CuajAv ^  Judgment  affirmed. 


OF  NORTH  CAROLINA.  315 


-XUOINDA  E.  WlLKEllSO:^   by  heT  next  Ttiend  vb.  JULIUS  t8. 

BRACKEN. 

When  an  estate  comes  to  a  person,  through  «  series  of  descents  or  set- Jane  1849 
tlementa,  and  that  person  dies  withoat  issoe,  it  results  back  to  those  " 
of  his  collateral  relations,  who  woald  be  heirs  of  the  ancestor,  from 
whom  it  originally  descended,  or  by  whom  it  was  ort^tna//y  settled, 

Theiefore  where  B.,  a  daughter,  took  by  descent  fiom  A.,  her  father, 
and  C,  the  daughter  of  B.,  took  by  descent  from  C,  and  then  died, 
intestate  and  withoat  issue,  leaving  ancles  and  aunts,  who  were  not  ef 
the  blood  of  A.,  but  great  uncles  and  aunts,  who  were  brothers  and 
sisters  of  A.;    Held  that  the  land  descended  to  the  latter. 

The  cases  of  Burgwyn  v  Devereux,  1  Ired.  Rep.  683,  and  of  BcH  y  Do- 
zier,  1  Hawks  333,  cited  and  approved. 

Appeal  from  the  Superior  Conrt  of  Orange  ■conirty,  at 
Spring  Term,  1842,  his  Honor  Jndge  Dick  presiding. 

This  was  an  action  on  the  case  in  the  nature  of  an  action 
of  waste,  brought  by  the  plaintiff,  claiming  to  be  tenant  in 
fee  in  remainder,  after  the  life  estate  of  the  defendant,  in  cer- 
tain lands  lying  in  the  county  of  Orange.  And  the  parties 
agreed  to  submit,  and  did  submit  the  same  to  the  judgment 
of  the  court,  upon  the  following  facts  stated,  as  a  case  agreed, 
to  wrt:  John  Bracken,  in  the  year  purchased  the  said 

lands,  and  in  the  year  departed  this  life,  seized  of  the 

saime  in  fee,  having  first  made  his  last  will  and  testament, 
and  thereby  devised  the  same  to  Nancy,  his  widow,  and  Ju- 
lia Ann,  his  only  child  and  heir  at  law,  between  them  equal- 
ly to  be  divided;  and  the  same  were  accordingly  divided  be- 
tween the  widow  and  daughter  in  moities.  The  widow, 
who  is  still  living,  intermarried  with  one  James  Wilkerson, 
and  by  him  had  issue,  a  daughter,  whD  is  the  present  plain- 
tiff. The  said  Julia  Ann,  after  the  death  of  her  father,  in- 
termarried with  the  defendant,  and  by  him  had  issue  Anna 
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June  1842  Jane,  and  died,  leaving  the  said  Anna  Jane,  as  well  as  the 
„....         defendant,  her  surviving.     The  said  Anna  Jane  departed  this 
V        life  in  the  year  1840,  an  infant  of  tender  years.     The  de- 
Bracken,  fendant,  being  in  possession  as  tenant  for  life  of  said  moiety 
allotted  to  the  said  Julia  Ann,  of  the  premises,  in  the  month 
of  August,  1841,  cut  down  and   disposed  of  three  limber 
trees  growing  upon  the  premises,  to  recover  for  which  in- 
jury to  the  inheritance   this  action   is   brought.     The  said 
John  Bracken  left  him  surviving  a  brother  and  sister,  who 
are  now  in  full  life,  and  are  the  next  collateral   relations  of 
the  said  Anna  Jane,  of  the  blood  of  the  said  John  Bracken; 
and  the  plaintiff  is  the  next  collateral  relation  of  the  said 
Anna  Jane,  of  the  blood  of  the  said  Julia  Ann,  her  mother, 
but  are  not  of  the  blood  of  the  said  John  Brackeni 

And  if  the  court  shall  be  of  opinion  for  the  plaintiff,  judg- 
ment to  be  entered  for  sixpence  and  costs — otherwise  judg- 
ment to  be  for  the  defendant. 

His  Honor  pro /orma  rendered  judgment  for  the  defend- 
.  ant,  from  which  the  plaintiff  appealed. 

No  counsel  appeared  in  this  court  for  the  plaintiff. 
Badger  and  Waddell  for  the  defendant. 

RuFFiN,  C.  J.  As  the  devise  from  John  Bracken  to  his 
daughter  did  not  change  the  nature  and  the  quality  of  the 
estate,  which  she  would  have  taken  had  he  died  intestate, 
she  took  by  descent  and  not  by  devise;  according  to  the  well 
known  preference  of  the  common  law  for  the  title  of  des- 
'  cent.  But  it  is,  in  truth,  not  material  to  consider  that  point, 
inasmuch  as  the  fourth  canon  of  descent  puts  a  devise  be- 
tween such  parties  on  the  same  fooling  with  a  descent. 

We  have,  then,  the  case  of  a  purchase  by  John  Bracken; 
a  descent  from  him  to  his  daughter,  Julia  Ann;  and  then  a 
second  descent  from  her  to  her  daughter,  Anna  Jane,  the 
proposilm.  The  question  is,  who,  quoad  this  land,  is  the 
heir  at  law  of  Anna  Jane;  whether  tlie  present  plaintiff,  who 
is  the  maternal  half-sister  of  the  mother  of  the  propositus 
01  the  brother  and  sister  of  John  Bracken,  the  maternal 
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grandfather  of  the  praposiius^  and  by  v/hom  the  estate  was  June  1849 
brou£[ht  into  the  family?  «  ~,T; 

The  solution  of  the  question  mainly  depends  on  the  fourth  y 
canoti  of  descents;  which  more  partipulariy  embraces  this  Bracken, 
case.  It  provides,  "that  on  failure  of  lineal  descendants, 
and  where  the  inheritance  has  been  transniitted  by  descent 
irom  an  ancestor,  or  has  been  derived  by  gilt,  devise  or  set- 
tlement from  an  ancestor,  to  whom  the  person  thus  advanc- 
ed, would,  in  the  event  of  such  ancestor's  death,  have  been 
heir,  or  one  of  the  heirs,  the  inheritance  shall  descend  to  the 
next  collateral  relations  of  the  person  last  seized,  who  weie 
of  the  blood  of  such  ancestors,  subject  to  the  two  preceding 
rules."  The  argnment  for  the  plaintiff  is,  that,  as  the  des- 
cent, which  the  canon  enacts  shall  take  place,  is  that/roi7t 
the  propositus  immediately^  so  that  which  gives  the  estate 
its  quality,  as  an  estate  descended,  is  the  descent  to  the  prd- 
positus  immediately;  and,  therefore,  that  in  Jooking  for  the 
heir  ot  Anna  Jane,  we  can  go  no  farther  back  than  her  mo- 
ther,  Julia  Ann,  from  whom  the  descent  was  the  immediate 
one  to  the  propositus. 

The  court  does  not  think  diat  the  proper  construction  of 
the  act.  We  do  not  think  its  language  ties  down  the  coa^ 
structiou  so  strictly;  and  we  know  that  it  is  not  in  accord- 
ance with  judicial  interpretation  hitherto  received,  and  is  di- 
rectly opposed  to  the  recorded  purpose  of  the  Legislature. 

At  common  law  every  inheritance  was  either  antiquum, 
or  ut  antiquum^  and,  in  assigning  an  heir  to  the  person  last 
seized,  we  had  fo  look  farther  than  merely  lo  find  the  near- 
est relation  of  that  person,  and  had  to  discover  who  was  his 
nearest  relation  of  the  blood  of  the  first,  or  supposed  first, 
purchaser  of  the  estate.  In  respect  to  land  purchased  by  a 
propositus,  that  rule  is  abrogated  here  by  the  act  of  I8O85 
and  it  descends  indiscriminately  to  all  his  relations  in  equal 
degree  of  either  side.  But  in  respect  to  lands  actually  des^ 
cended — and  those  placed  by  the  act  on  the  same  footing — 
the  rule  of  the  common,  law  is,  at  least  in  part,  preserved' 
and  re-enacted.  The  principle  of  the  enactment  is,  that  in 
the  descent  of  an  estate,  which  was  derived  by  descent,  resr 
peG$  shall  be  had  to  that  mode  ot  its  derivation;  and  the  heir 
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Jone  1842  mnst  be  of  the  blood  of  the  person,  from  whom  it  was  thus 

^^pZ        derived.     This  the  plaintiff  must  admit;  for  her  claim  is 
y       founded  on  it,  as  being  the  nearest  relation  of  the  propositus 

Biftckeo.  on  the  side  of  her  mother,  from  whom  the  land  descended 
to  Auna  iJane.  But  it  is  said,  it  stops  in  its  application,  at 
the  descent  to  the  propositus,  and  does  not  go  back  to  a  pre- 
vious descent  to  the  mother  herself.  Now  that,  it  seems  to  us, 
is  to  make  the  principle  mentioned,  inconsistent  with  itself. 
As  has  been  observed,  this  principle  is  that  of  the  common 
4a w  to  a  certain  extent,  and,  therefore,  as  far  as  it  goes,  it  is 
to  be  applied  to  cases  arising  under  the  statute,  as  it  would 

'■  te  at  common  kw.     An  estate  derived  by  descent  is,  there- 

fore, to  2^o  in  a  course  of  descent  to  the  blood  of  him  or 
them  from  whom  it  was  so  derived,  unless  otherwise  provi- 
ded in  other  parts  of  the  act.  By  a  proviso  to  the  sixth  sec- 
tion, for  example,  parents  are,  in  certain  cases,  let  in  for  life. 
But  that  does  not  impugn  fhe  general  rule  declared,  that  the 
■heir  must  be  of  the  blood  of  the  ancestor  from  whom  the 
land  descended;  and  we  are  only  further  to  enquire,  what 
ancestor  is  the  one  meant,  from  whom  the  inheritance  was 
kh\ss  transmitted.  In  persuing  that  enquiry,  it  is  to  be  borne 
in  mind,  that  the  Legislature  was  not  essaying  to  provide  in 
detail  for  every  possible  case;  but  was  providing  general 
rul^s  or  canons,  founded  on  certain  principles,  by  the  appli- 
cation of  which  to  cases  as  they  might  arise,  the  ambiguity 
would  be  avoided,  which,  almost  inevitably  attends  the  at- 
tempt to  regelate  so  extensive  a  subject  by  descending  to  ev- 
ery parrticular  in  detail.  The  principle,  in  respect  to  that 
•portion  of  the  law  of  descents  now  under  considenuion,  we 
have  just  seen  to  be,  that  the  blood  of  an  ancestor,  from 
whom  the  land  descended,  must  be  in  the  person  who  claims 
to  inherit  that  land.  It  is  true,  the  present  plaintiff  is  of  the 
blood  of  the  person  from  whom  Ihe  estate  In^t  descended) 
'  when  it  came  to  the  propositus;  being  her  mother's  maternal 
sister.  And  it  may  be  admitted,  that  this  would  be  a  case 
within  the  words  of  the  act^  if  it  were  the  apparent  legisla- 
tive ititenticm  to  adopt  a  principle,  to  which  the  words,  in 
that  restricted  sense,  would  be  appropriate.  But,  why  adopt 
that  restricted  sense;  oi,  rather^  1k>w  can  it  be  done?    Tb^ 
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case  specified  in  the  act  is,  "  where  an  inheritance  has  been^Jw^e  18« 
transmitted  by  descent  from  an  ancestor."  If  it  b®  ^^^1^^^  vvilkerwo 
v)hat  ancestor,  the  act  does  not  answer,  the  lust  from  whom  t 
it  descended  to  the  propositus.  On  the  contrary,  it  leaves  it  Bwcken. 
more  at  large:  a  "descent  from  an  ancestor;"  and  may, 
therefore,  mean  any  and  every  descent  from  an  ancestor,  or  a 
succession  of  ancestors,  through-  whom  the  inheritance  has 
been  transmitted.  And,  it  it  so  mean,  then  it  follows,  that 
«  such  ancestor,"  in  the  latter  part  of  the  cancn,  must  also 
embrace  every  ancestor  from  whom  the  inheritance  has  come 
mediately  or  immediately  to  the  propositus;  and  sd  we  slkxild 
have  to  go  up  to  the  first,  instead  of  the  last,  ancestor,  from 
whom  the  descent  was  cast.  The  utmost  extent  to  which 
the  plaintiff's  argument  can  reach,  is,  that  the  language  of 
the  canon  is  not  as  explicit  as  it  might,  perhaps,  have  been. 
But  whatever  ambiguity  there  may  be  in  it,  is  very  slight; 
and  probably  arises  (rom  the  brevity,  occasioned  by  a  rehic- 
tance  to  mar  the  act  by  the  cumbrous  tairtology  of  repeating 
after  the  words  "such  ancestor,"  these  others,  "from  whom 
it  was  transmitted  by  descent,  or  derived  by  gifr  or  devise  oc 
settlement,  to  the  person  so  last  seized,  or  to  any  other  per- 
son from  whom  it  was,  in  like  manner,  transmitted  to  the  said 
person  so  last  seized."  Whatever  may  be  deemed  equivocal 
in  the  language  by  hypercrilicism,  is,  however,  rendered  suf- 
ficiently clear  by  the  plain  meaning  of  the  Legislature- as 
seen  in  the  principle,  on  which  the  canon  rests.  When  it 
is  once  declared  that  the  blood  of  the  person  frona  whom  an 
estate  descended  is  to  regulate  the  future  succession  thei^eto, 
the  law  and  good  sense  must  concur  in  requiring  us  to  trace 
the  line  back  to  him  from  whom  it  originaHy  descended;  pro- 
vided, the  line  of  descents  or  advancements  has  been  un- 
broken. It  would  be  strange  if  this  were  not  so;  that  is,  if 
we  are  to  respect  blood  at  all.  From  the  rule  of  the  com-< 
mon  law,  that  inheritances  should  descend  to  tiie  collateral 
relations  of  the  person  last  seized,  being^of  the  blood  of  the 
first  purchaser,  was  deduced,  as  a  corollory,  this  maximr 
"  that  he  who  would  have  been  heir  to  the  father"  (or  mother 
as  the  case  may  be)  "of  the  deceased,  shall  also  be  heir  to 
tte  son"  (or  daughter.)    This  is  stated  by  Mr.  Blackslone,  2 
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June  lS42Com.  223,  to  hold  universally  in  that  law,  except  ii>  the  case 
IZTT        of  a  brother  or  sister  of  the  half-blood;  which  depends  on 
T        special  grounds.     The  same  maxim  must,  in  the  nature  of 
Bracken,  things,  attach  to  our  case  and  every  other,  which  respects  the 
line  through  which  the  inheritance  travelled.     Consanguini- 
ty once  established,  as  the  test  of  the  right  to  inherit,  must 
be  followed  throughout.     If  the  present  defendant  were  to 
marry  again,  and  have  issue,  it  is  certain  that  issue  could  not 
inherit  this  land,  being  neither  of  the  blood  of  the  mother  or 
maternal  grandfather  of  the  propositus — that  is,  while  acy 
of  that  blood  can  be  lound.    In  the  like  manner,  if  the  mo- 
ther of  the  propositus  had  died  without  issue,  this  inheritance 
would  not  hove  gone  to  the  present  plaintiff,  her  maternal 
half-sister, but  would  have  gone  to  herpaternal  uncle  andaunt. 
Now,  it  would  seem  most«xtraordinary,  that  while  the  pater- 
nal half-blood  of  the  propositus  is  excluded,  yet  the  mother's 
half-sister,  ex  parle  maternal  should  be  admitted  to  inherit 
from  the  propositus,  though  she  could  not  inherit  from  the 
mother  herself;  because  this  inheritance  came  to  the  mother, 
ex  parle  paterna.     Why  should  the  law  exclude  the  de- 
ceased's paternal  half-blood,  and  not  exclude  all  other  half- 
blood  not  being  of  that  side  whence  the  land  comes7     The 
incongruity,  thus  apparent,  in   the  doctrine  contended  for, 
proves  that  it  is  contrary  to  the  intention  of  the  act.     It  fol- 
lows, we  think,  from  the  principle  on  which  the  Legislature 
went,  as  collected  from  the  act,  and  also  from  the  language 
used,  thttt  when  an  estate  comes  to  a  person  through  a  series 
of  descents  or  settlements,  and  that  person  dies  without  issue, 
it  results  bactc  to  those  of  his  collateral  relations  who  would 
be  heirs  of  the  ancestor  from  whom  it  originally  descended, 
or  by  whom  it  was  originally  settled. 

Although  our  attention  has  not  been  particularly  directed 
to  this  point  in  any  previous  case,  yet  it  has  not  been  entirely 
unperceived.  The  general  impression,  made,  at  least,  on  my 
mind,  from  reading  the  act,  without  any  special  reference  ta 
this  question,  cannot  fail  to  be  seen  in  the  opinion  delivered 
In  Burgwyji  v  Devereux,  1  Ired.  683.  I  took  it  for  g-pant- 
^ed,  that  an  inheritance  which  has  descended,  no  matter  when, 
and  I  might  have  added,  no  matter/row  whom^  or  how  ma^ 
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np — shall  descend  to  the  blood  of  the  ancestor,  from  whom  Jono  ^84 
it  did  descend:  which,  of  course,  includes  the  ancestor  A^*^  vvTikeiioii 
whom  it  first  descended.  y 

But  the  impression  on  Judfi:e  Henderson's  mind  is  yet  fi'*^''*"* 
more  plainly  expressed  in  Bell  v  Bozier,  1  Hawks  333; 
-He  says,  the  same  principle  which  excludes  a  maternal  half- 
brother  from  an  inheritance  ea:  parte  palerna,  would  ex- 
clude all  other  half-blood,  not  of  the  blood  of  the  first  pur- 
chaser. For  which  reason  he  thought,  indeed,  the  words 
"such  ancestor"  should  be  struck  out  of  the  act,  and  "first 
purchaser"  inserted  in  their  place.  In  the  construction  I 
entirely  ag^ree;  though  not  in  the  necessity  for  the  proposed 
change  of  phraseology.  The  term  "  purchaser"  was,  no 
doubt,  purposely  omitted.  The  canon  provides  for  the  des- 
cent, not  only  of  descended  estates,  but  also  of  certain  pur- 
chased estates;  and  to  all  of  them,  as  forming  one  class,  the 
phrase  "first  purchaser,"  could  not,  without  some  confusion, 
be  applied.  But  when  the  descent  is  to  be  in  a  particular 
family,  we  necessarily  so  back  to  the  person,  who  brought 
the  estate  into  tlie  family,  that  is  the  first  purchaser,  though 
he  be  not  so  described.  But  besides  the  language  which  fell 
from  Judge  Henderson  in  Bell  v  Dozier^  the  judgment  it- 
self, in  that  case,  is  an  authority  in  point  in  thiscase,  though 
the  question  seems  not  to  have  been  there  discussed.  Peter 
Barnard  purchased  the  land;  and  upon  his  death  it  descend- 
ed to  hi«  two  children,  Elizabeth  and  Jejse;  and  upon  the 
subsequent  death  of  the  former,  the  latter  took  her  half  as 
her  heir.  Yet,  when  Jesse  afterwards  died,  U.  was  held,  that 
the  half  which  descended  from  her  father  to  Elizabeth,  arid 
from  her  to  Jesse;  as  well  as  Jesse's  original  half,  descended 
to  the  brothers  and  sisters  of  the  father,  Peter,  and  not  to  a 
maternal  half-sister  of  Elizabeth  and  Jesse.  Now,  the  prin- 
ciple of  the  decision  as  to  Elizabeth's  half,  of  which  there 
were  two  descents  between  the  father  and  Jesse,  is  precisely 
apposite  to  the  present  case;  in  which  the  plaintiff  claims  ai 
the  maternal  half-sister  of  the  person  from  whom  the  imme* 
diate  descent  was  to  the  propositus,  Anna  Jane.  If  any 
thing  farther  were  necessary  to  open  to  us  the  sense  of  the 
act,  we  have  it  in  the  plain  declaration  of  the  purpose  of  the 

40 
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June  1843  legislature,  as  set  forth  in  the  report  of  the  committee  which 
^^^       considered  this  important  subject,  and  brought  in  the  bill,  as 
V      .  it  passed.    In  that  document,  it  is  stated,  amongst  other 
Bracken,  things,  "  that  it  was  difficult"  (under  the  previous  acts)  "to 
understand  the  meaning  of  the  Legislature  on  several  points:" 
of  which,  one  was,  "  whether  it  was  designed  to  retain  a 
preference  in  favor  of  relations  of  the  blood  of  the  pvrchas- 
ing  anceslorJ^    Then,  afterwards,  it  proceeds   to  say,  a- 
mongst  other  things,  "  that  the  fourth  rvlehas  for  its  prin- 
cipal object  the  securing  to  the  family  of  the  man,  by 
whose  industry  the  property  was  acquired,  the  enjoyment  of 
such  property,  in  preference  to  those,  who  have  no  consan- 
guinity with  himJ^    *(Note  a.) 

The  foregoing  considerations  produce  a  very  dear  opin- 


CNoie  a»)  In  accordance  wiih  the  suggestion  of  the  Chief  Jostice, 
and  as  the  report  referred  to  in  this  opinion  has  been  more  than  once  in- 
troduced in  discussion  before  the  Supreme  Court,  the  Reporter  has 
thought  it  not  irrelevant  to  present  the  report  in  this  note,  more  es- 
pecially as  the  Bill  reported  by  the  committee  (a$  he  has  understood) 
was  a(?opted  without  any  amendment,  and  as  the  law  constitutes  a  prom- 
inent feature  in  our  legislation.  The  following  is  an  official  copy  of  the 
report  referred  to: 
Journal  of  the  Houee  of  Commons,  Friday,  December  Bth^  1808. 

Mr.  Gaston,  from  the  committee,  who  were  directed  to  inquire  in- 
to the  expediency  of  amending  the  law  of  descents,  reported,  That  hay- 
ing assiduously  examined  into  the  important  subject  referred  to  them, 
they  find  that  the  various  acts,  which  have  been  passed  to  regulate  the 
course  of  descents,  are  so  replete  with  ambiguities,  that  it  is  difficult  to 
nndeistand  the  true  meaning  of  the  Legislature;  whether  it  was  design- 
ed to  retain  a  preference  in  favor  of  relations  of  the  blood  of  the  purchas- 
ing ancestor;  whether  kindred  on  the  part  of  the  father  were  to  have  a 
prior  claim  to  those  of  the  mother;  whether  the  provision  in  favor  of  one 
half-blood  over  the  other  did  not  apply  to  the  whole  blood  also;  whether 
the  abolition  of  the  distinction  between  males  and  females  was  confined 
to  individuals  or  extended  to  stocks;  and  whether  the  provision  in  favoi 
of  parents  comprehended  the  case  of  lands  inherited  by  the  intestate, 
are  all  questions,  on  which  the  most  intelligent  may  difier,  and  which 
must  occasion  the  most  extensive  litigation.  Your  committee,  conceiving 
'  that  certainty  in  the  law  of  descents  is  of  the  utmost  importance  and  of 
universal  consequence,  have  been  anxious  to  discover  whence  this  ambi- 
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ion,  that  the  plaintiff  is  not  the  heir  of  Anna  Jane  Bracken;  Jane  1843 

and,  therefore,  has  not  the  reversion  in  iee  of  the  land;  so  as  T^TT 

to  enable  her  to  maintain   this  action  for  the  waste  com-     *  y*'****^ 
mitted.  Brackeo. 

Per  Curiam.  Judgment  affirmed. 


goity  in  the  existing  law  has  ansen,  that,  in  endeavoring  to  remove  it« 
4hey  might  avoid  the  cause  by  which  it  has  been  occasioned.  They  be- 
lieve that  all  these  errors  have  arisen  from  the  Legislature  having  under* 
taken  to  define,  with  minuteness,  the  cases  which  might  occur,  and  hav- 
ing undertaken  to  make  provision  for  each  of  them,  instead  of  establish- 
i  ng  certain  plain  and  general  principles,  which  might  be  Aosceptible  of 
application  in  every  instance.  Your  committee,  strongly  impressed  with 
4his  belief,  have  conceived  it  their  duty  to  attempt  the  framing  of  rules, 
embracing  such  principles;  and,  in  making  such  rules,  they  have  been 
studious  to  conform,  as  nearly  as  might  be,  to  ihe  existing  law.  The 
three  first  rules,  it  will  be  perceived,  do  not  introduce  any  innovation  in 
those  which  now  prevail,  and  would  be  altogethfr  unnecessary,  were  it 
not  for  the  advantage  which  is  derived  from  bringing  together  all  the 
rules  upon  the  subject.  The  fourth  rule  has  for  its  principal  object  Che 
securing  to  the  family  of  the  man,  by  whose  industry  the  property  was 
acquired,  the  enjoyment  of  such  property,  in  preference  to  those  who 
have  no  consanguinity  wiih  him.  The  fifih  rule  Is  designed  to  embrace 
those  cases,  in  which  the  intestate  was  himself  the  first  purchaser,  and 
•in  which  reason  dictates  that  his  nearest  relations  should  succeed  to  hia 
estate,  whether  on  the  side  of  his  father  or  mother.  The  sixth  rule  it 
bat  a  simple  affirmation  of  principles  now  existing.  The  proviso  is 
founded  upon  that  sentiment  of  natural  affection,  which  has  received  the 
sanction  of  the  Legislature  in  the  two  ticts  of  1784.  The  committee 
have  deemed  it  advisable,  to  avoid  all  uncertainty,  that  the  proviso  shoud 
embrace  every  case,  in  which  the  collateral  kindred  are  more  remote 
than  the  issue  of  brother  and  sister,  and  to  prevent  the  iflconveolence, 
;whioh  might  result  from  interrupting  the  general  course  of  descent,  they 
have  proposed  that  the  provision  should  be  for  life  only.  (Note  by  re- 
porter.  This  refers  to  the  provision  for  parents.)  Your  committee  do 
therefore  recommend  that  the  bill  accompanying  this  report,  entitled  ••  A 
hill  to  regulate  descents^'  be  put  on  its  passage  and  enacted  into  a  law. 
(See  this  act  in  the  first  six  sections  of  the  Rev.  Stat.  c.  3S). 


-Vk 


324  IN  THE  SUPREME  COURT 


BEMSEY  R.  GARRIS  w.  THE   PORTSMOUTH   AND  ROAN- 
OKE  RAIL  ROAD  COMPANY. 

JoM  1849  Iff  in  the  prosecation  of  a  lawfal  employment,  a  pure  accidept  occurs, 
i<»    'jf  DO  action  can  be  sopported  for  an  injury  arising  therefrom. 

i  It  is  otherwise  where  any  blame  or  carelessness  is  attributable. 

Where  the  engine,  ronnini;  on  the  road  of  the  Portsmouth  and  Roanoke 
Rail  Road  Company,  killed  a  steer  under  such  circumstances  as  shew- 
ed that  the  killing  was  accidental,  held  that  the  company  were  not 
responsible  for  the  loss. 
The  statute  (Rev.  Stat.  c.  17,  s.  7,)  giving  jurisdiction  to  a  magistrate 
in  the  cases  of  stock  killed  on  a  rail  road,  does  not  alter  the  rules  of 
tl^e  copimoQ  law  in  relation  to  such  injuries. 

An  appeal  from  the  Superior  Court  of  Northampton  coun- 
ty,  at  Fall  Term,  1841,  his  Honor  Judge  Dick  presiding. 

This  action  commenced  by  a  warrant  under  the  act  of 
Assembly  (Rev.  Stat.  c.  17,  s.  7)  to  recover  damages  for  kil- 
ling the  plaintiff's  steer,  and  was  brought  up  by  successive 
appeals  to  the  Superior  Court.  The  killing  of  the  steer  by 
t^e  defendants'  engine,  while  in  their  employment  on  their 
rail  road,  was  admitted.  It  was  proved  by  one  Ciilpepper,  a 
witness  for  the  defendants,  that,  on  the  night  the  injury  oc- 
curred to  a  steer,  (which  this  deponent  afterwards  understood 
was  the  steer  of  the  plaintiff,)  he  was  in  charge  as  .engineei 
of  one  of  the  engines  belonging  to  the  Portsmouth  and 
Roanoke  Rail  Road  Company.  It  left  Weldon  about  eight 
o'clock  at  night,  bound  to  Portsmouth.  The  night  was  ex- 
tremely dark  and  very  rainy,  with  occasional  lightning, 
When  about  two  and  a  half  miles  from  Gary's,  by  the  |iid  of 
A  flash  of  lightning  he  discovered  som^  cattle  on  the  side  of 
the  road,  and,  being  apprehensive  that  they  might  attempt  to 
cross  the  road,  he  immediately  reversed  the  steam,  and  or- 
llered  a  boy,  who  was  with  bim  on  the  engine,  lo  get  upon 
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the  brake,  which  he  did  forthwith.    In  an  instant  it  was  dis-  J«"e  1  Wt 
covered  that  there  was  a  steer,  or  some  animal  of  that  kind,    q^^^i^ 
on  the  track,  and  in  the  attitude  of  rising.    He  was  discov-       y 
ered  too  late,  however,  to  stop  the  engine,  and,  as  it  passed  ^^^Jj*^*! 
over  him,  the  engine  was  thrown  off  the  road  and  the  steer  Road  Co. 
killed.     This  witness  deposed  that  every  effort  was  used  to 
prevent  any  accident  whatever,  but  that,  owing  to  the  dark- 
ness of  the  night  and  the  position  of  the  steer,  it  was  impos- 
sible to  see  him  in  time  to  prevent  his  being  run  over;  that 
the  injury  was  purely  accidental,  and  without  any  fault  on 
the  part  of  any  of  the  agents  of  the  company. 

The  judge  instructed  the  jury,  that,  the  killing  of  the 
steer  being  admitted,  the  plj^ntiff  wns  entitled  to  recover, 
notwithstanding  the  testimony  of  Culpepper;  for,  taking 
all  he  said  to  be  true,  yet  it  did  not  deprive  the  plaintiff  of 
his  right  of  recovery.  The  jury  found  a  verdict  for  the 
plaintiff,  and  a  new  trial  having  been  nooved  for  and  refus- 
ed, and  judgment  rendered  pursuant  to  the  verdict,  the  diSr 
fendant  appealed. 

No  counsel  appeared  in  this  court  for  the  plaintiff. 
WhUaker  for  the  defendants. 

Daniel,  J,  Wh^n  the  Legislature  (Rev.  Stat.  c.  17,  s.  7) 
gave  jurisdiction  to  a  magistrate  in  cases  of  this  description, 
it  did  not  intend  to  alter  the  rules  of  the  common  law,  in  re- 
lation to  such  enquiries.  Culpepper,  (whose  deposition  is 
made  a  part  of  the  case,)  says,  tti'at  the  injury  was  purely  an 
accident,  and  without  any  fault  on  the  part  of  any  of  the 
agents  of  the  company.  And  the  facts  and  circumstances, 
deposed  to  by  him,  shew  that  it  was  purely  an  accident  that 
the  animal  was  killed,  ahd  without  any  blame  on  the  part  of 
the  agents.  The  judge,  however,  was  of  opinion,  that  the 
plaintiff  was  entitled  to  recover,  notwithstanding.  We  think 
differently.  A  merely  accidental  involuntary  trespass  may 
be  justified.  Beckwith  v  Sharedike,  4  Burr.  2092.  If,  in 
the  prosecution  of  a  lawful  act,  an  accident  which  is  purely 
so,  arises,  no  action  can  be  supported  for  an  injury  arising 
therefrom.  Davis  v.  Saunders^  2  Chitty's  Rep.  639.  Qood- 
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Jane  184^  man  v  Taylors,  5  Car.  and  P.  410.  But  it  is  otherwise, 
where  any  blame  or  carelessness  is  imputable,  though  a  per- 
son be  innocent  of  any  intention  to  injure.  Wakeman  v 
Robertson,  1  Bing:.  213.  Wooley  v  Scovill,  3  Man.  and 
Ryland,  106.  We  are  of  opinion  thnt  there  must  be  a  new 
trial. 

Per  Curiam,  Kew  trial  awarded. 


SIMON  M.  SMITHWICK  tf^.  WILLIAM  i.  ELLISON. 

/   A  tenant,  who  is  aboot  to  remove,  ba«  a  right,  where  there  is  no  eeve- 
i       nant  nor  custom  to  ihe  contrary,  to  all  the  manure  made  by  him  on 
V^    the  farm;  it  is  his  personal  pioperty  and  he  may  take  it  with  him. 
But  the  manore  ceases  to  be  his,  if  he  leaves  it  when  he  quits  the  farm. 
Taking  up  with  the  manure  the  slight  portion  of  the  earth,  which  is  ne- 
cessarily mixed  with  it  in  raiding  it  into  heaps,  will  not  make  the  ten- 
ant a  tort-feasor^ 

An  appeal  from  the  Superior  Court  of  Martin  county,  at 
the  Fall  Term,  1841,  his  Honor  Jud^e  Dick  presiding* 

This  was  an  action  on  the  case  brought  to  recover  dama- 
ges do»e  to  a  lot  in  the  town  of  Williamston.  Tlie  declara- 
tion contained  a  count  in  case,  for  removing  from  the  said 
lot  heaps  raked  up  for  manure  ai^d  a  quantity  of  rails,  and  a 
count  in  trover,  for  the  articles  alleged  to  have  been  removed. 
The  plaintiff  first  offered  in  evidence  «  deed  from  Asa  Biggs 
to  him,  dated  the  18th  February,  1841,  conveying  the  lot  in 
question,  and  also  a  deed  in  trust  from  Thomas  R.  CoffioM 
to^  the  said  Asa  Biggs,  dated  the  86lh  day  of  February,  1940, 
by  which  the  said  Biggs  wa^s  authorized  to  sell  and  convey 
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the  said  lot.    It  was  admitted  that  the  defendant  had  rented  June  18<9 
the  lot  from  Thomas  R.  Coffield  for  the  year  IS40,  and  that  "^^J^ 
the  defendant  continued  to  hold  and  possess  the  same,  until     wick 
about  the  25th  of  February,  1841,  when  he  surrendered  the  gjJL^ 
possession  and   the  plaintiff  took  it.      The  plaintiff  then 
proved  a  sale  of  the  lot  by  the  Trustee,  Asa  Biggs,  on  the 
18th  of  February,  1841,  at  which  sale  the  defendant  Was 
present,  and  set  up  no  claim  thereto.    The  pkiintiff  further 
proved,  that  after  the  said  day  of  sale,  the  defendant,  while 
in  possession  of  the  lot,  removed  a  quantity  of  rails,  which 
had  been  used  for  fencing  the  lot,  and  a  quantity  of  mannre, 
which  had  been  raked  up  into  heaps  before  the  \8ih  of  Feb- 
ruary, the  day  of  sale;  and  that  after  the  IrSth  of  February, 
and  before  the  removal  of  the  said  articles,  the  plaintiff  had 
forbidden  him  to  do  so.     It  was  stated  by  Long,  one  of  the 
plaintiff's  witnesses,  that  the  heaps  of  manure  had  a  poftiom 
of  soil  raked  up  in  them.    The  plaintiff  here  closed  his  case. 

The  defendant,  by  his  counsel,  moved  to  nonsuit  the 
plaintiff  on  this  evidence,  which  motion  was  overruled  by 
the  court.  The  defendant  then  proved  by  Thomas  R.  Cof- 
field, from  whom  he  had  rented  the  lot,  an  agreement  for  the 
lease  of  the  said  lot  for  the  year  1840,  and  that  whatever 
was  annexed  thereto  for  the  accommodation  or  use  of  the 
defendant,  by  him,  he  should  have  liberty  to  remove;  and 
he  further  proved  that  the  said  lot  was  without  fence  of  any 
sort  at  the  time  it  was  leased,  and  that  the  defendant  placed 
the  rails  thereon.  The  defendant  then  introduced  a  witness  t 
who  stated  that  the  manure  was  in  large  heaps,  part  of  it  in 
the  garden  and  part  near  the  site  of  an  old  kitchen  in  the  [ 
yard.  This  witness,  who  lived  with  the  defendant,  further  ] 
stated,  that  the  pile  of  manure  in  the  yard  was  made  from 
the  decayed  litter  of  the  wood-pile  and  the  sweepings  of  the 
yard,  and  had  no  appearance  of  containing  a  part  of  the 
soil,  and  that  the  heap  in  the  garden  was*  near  a  hog-pen 
placed  there  by  the  defendant. 

His  Honor  charged  the  jury  that  the  defendant  had  a  right 
to  remove  the  rails,  and  that  the  plaintiff  could  not  recover 
&r  fheni;  and  if  the  defi^ndant  took  nothing  more  from  the 
lot  than  what  he  had  carried  there,  or  if  the  heaps  which  he 
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Jone  1843  carried  away  was  noanure,  which  had  been  made  by  his  own 
"VTT  industry,  or  oat  of  materials  wliich  he  had  furnished^  then 
wirk  the  plaintiff  could  not  recover  for  that  either.  But  if  the 
fllT  defendant  had  carried  away  a  part  of  the  soil,  then  the  plain- 
tiff would  be  entitled  to  recover^  for  the  defendant  had  no 
ricrht  to  carry  away  any  part  of  the  soil.  His  Honor  was 
requested  by  the  defendant's  counsel  to  charge,  th^t,  if  the 
manure  was  raked  up  into  heaps  before  the  day  of  sale,  it  was 
personal  property,  and  did  not  pass  by  the  deed  from  Bi^gs^ 
the  trustee,  to  Soiithwick,  the  plaintiff.  This  instruction 
the  eouft  refused  to  g\v%  but  charged  the  jury,  that,  if  El- 
lison took  away  nothing  more  than  he  carried  there,  he  had 
a  right  to  do  so,  but  nad  no  right  to  carry  away  any  part  of 
the  soil.  The  defendant's  counsel  also  prayed  the  court  to 
charge  the  jury,  that,  if  the  soil  were  injured  in  the  raking 
up  of  the  manure  before  the  day  of  sale  from  Biggs  to  the 
plaintiff,  the  plaintiff  could  not  maintain  his  action.  This 
instruction  the  court  refused  to  give.  The  defendant's  coun- 
sel also  prayed  the  court  to  instruct  the  jury,  that,  if  the 
plaintiff  had  a  right  of  action,  it  was  trespass  quare  clausutn 
fregit  and  not  case;  which  instruction  the  court  also  refus- 
ed to  give. 

A  verdict  was  found  for  the  plaintiff,  and  after  a  motion 
for  a  new  trial,  which  was  refused,  and  judgment  rendered 
according  to  the  verdict,  the  defendant  appealed. 

t         B,  F.  Moore  for  the  plaintiff. 

/•  H.  Bryan  and  J,  Allen  for  the  defendant. 

;  Daniel,  J.  This  is  an  action  of  Trover,  which  the 
plaintiff  has  brought  to  recover  damages  of  the  defendant, 
for  severing  from  his  freehold  a  parcel  of  fence-rails,  earth 
I  and  soil  and  manure,  and  removing  and  converting  the  same 
^  to  the  defendaut's  use.  The  plaintiff  purchased  the  land  on 
the  18th  of  February,  1841.  The  defendant  had  beea  ten- 
ant ot  the  former  owners,  and  before  the  date  of  the  plain- 
tiff's purchase,  he  had  raked  in  piles  the  manure  which  he 
Lad  made  on  the  land,  and  in  raking  up  the  manure  a  por- 
tion of  the  soil  was  raked  up  with  it.    After  the  purchase  of 
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the  land  by  the  plaintiff,  the  defendant  remained  on  the  Jon«  184) 
^    the  sanies,  and  removed  the  rails  and  the  said  piles  of  manure,  ~«   .. 
^^and  then  gave  up  the  premises  to  the  plaintiff*    On  the  25th      wick 
*  of  February,  1S41,  the  defendant  proved  an  agreement  made       7 
by  his  lessor  with  him,  that  he  might  carry  away  every 
thing  which  he  might  bring  on  the  premises.    The  lot  of 
land  had  no  fence  on  it  when  the  defendant  leased  it;  he 
caused  the  rails  to  be  brought  there,  and   the  fence  to  be 
made;  and  he  removed  the  said  ifails  before  he  left  the  prem- 
ises.    The  judge  charged  the  jury,  that  the  defendant  had  a 
right  to  remove  the  fence  rails,  by  force  of  the  contract  with 
his  lessor,  the  former  owner  of  the  land— that  the  defend- 
ant had  a  right  to  remove  the  piles  of  matture  which  had 
been  made  by  his  own  industry,  and  out  of  materials  which 
he  had  furnished.    But  if  the  defendant  had  carried  away 
any  part  of  the  soil,  then  the  plaintiff  would  be  entitled  to 
recover,     l^iero  was  a  verdict  and  judgment  for  the  plaintiff, 
and  the  defendant  appealed.     The  outgoing  tenant,  where 
there  is  no  covenant  or  custom  to  the  contrary,  has  a  right  to 
all  the  manure  made  by  him  on  the.  farm.     It  is  his  personal ^^^ 
estate.     Roberts  v  Barker,  1   Comptcn  &  Meesoit,  SIfirW  f^ 
Beattf/  V  Gibbons,  lOEast  116,     Watson  oh  sheriffs,  T81.    /i^ 
We  are  aware  that  the  rule  is  otherwise  settled  in  some  of^, 
the  States,  as  in  New  Hampshire,  Massachusetts  and  New 
York,  but  we  apprehend  it  is  so  settled  upon  the  ground  of 
thensage  and  general  understanding  of  thfecounti'y.    No 
usage  or  general  understanding  on  the  subject  has  ever  been 
brought  under  our  notice,  as  prevailing  in  this  State,  and, 
therefore  we  feel  it  incumbent  upon  us  to  determine  the  ques-^ 
tion  on  common  law  principles.      The  manure,  howevei^ 
ceases  to  be  his,  if  he  leave  it,  when   he  quits  the  farm. 
Whatever  things  the  tenant  has  a  right  to  remove  ought  to 
be  removed  within  the  term;  for,  if  the  tenant  leave  the  prem- 
ises without  removiijg  them,  they  then  become  the  property 
of  the  reversioner.     But  where  the  tenant  holds  over,  even 
so  as  to  become  a  trespasser,  he  will  not  be  considered  as 
having  abandoned  the  things  he  had  a  right  to  remove. 
Comyn  on  Landlord   and  Tenant,   191,  192.     Gibbons  on 
Fixtures,  63,  64.     The  judge  instructed  the  jury,  that  if  the 

41 
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June  1642  defendant  had  carried  away  a  part  of  the  soil,  then  the  plain- 

.    -  tiflF  would  be  entitled  to  recover.     It  was  held  in  Higgon  v  y. 

^ck '   Mortimers^  25th  Eng.  C.  L.  Rep.  goS,  that  if  a  tenant,  dur-  ^/ 

T        ing  his  tenancy,  remove  a  dung  heap,  and,  at  the  time  of  so 

doing,  dig  into  and  remove  virgin  soil,  that  lies  beneath  the 

dung  heap,  the  landlord  might  maintain  either  trespass  c/e 

lonis  asportatis,  or  trover,  for  the  removal  of  the  virgin  soil. 

In  that  case  the  tenant  had  taken  and  carried  away  a  spade's 

depth  of  the  virgin  soil,  that  lay  beneath  his  bed  of  manure. 

In  the  case  now  before  us,  it  appears  that  in  raking  up  the 

^         manure  into  heaps  (and  which  was  done  before  the  plaintiff 

purchased  the  land)  a  portion  of  the  soil  was  raked  up  with 

the  manure.    A  small  portion  of  the  soil  must  of  necessity 

be  gathered  with  the  manure,  in  all  attempts  to  heap  it;  and 

then  it  becomes  mixed  in,  and  composes  a  part  of,  the  manure 

or  compost,  which  belongs  to  the  teirant;    It  certainly  was 

not  virgin  soil  which  the  defendant  carried  away.     Wej 

therefore,  think  that  the  judge  erred  in  charging  the  jury  that 

the  plaintiff  was  entitled   to  recover.    Leigh's  N.  P.  1466. 

y  Comyn's  Dig.  Biens,  H.    The  opinion  expressed  by  the 

^  ^tKl^d^  on  the  other  question,  as  to  the  right  of  the  defendant 

to  remove  the  rails  which  he  had  put^  the  demised  prem- 

"  isesy  is  not  brought  betore  us  by  this  appeal,  and,  therefore, 

as  to  that  question  we  express  no  opinion. 

Per  Curiam,  New  trial  awarded. 
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KLI  JONES  v«.  BENJAMIN  C.  D.  EASON. 

M^here  the  jadge  left  a  material  fact»  alleged  in  the  plaintiff's  declaia-  JaD«  1849 
tion,  to  the  jury*  when  there  was  no  evidence  to  sopport  it,  and  the  - 
jury  found  for  the  plaintiff,  a  new  trial  will  be  awarded. 

An  appeal  from  the  Snperior  Court  of  Law  of  Greene 
county,  at  Spring  Term,  1842,  his  Honor  Judge  Battlb 
presiding. 

This  was  an  action  on  the  case  for  the  abuse  of  valid  legal 
process.  In  support  of  his  case,  the  plaintiff  introduced,  as 
a  witness,  one  Silas  Walston,  who  testified  that  the  defend- 
ant, who  was  a  justice  of  the  peace  for  the  county  of  Greene, 
handed  him  a  note  in  favor  of  one  Samuel  Moore  against  ^ 
the  present  plaintiff,  with  instructions  to  collect  it  as  soon  as 
possible,  saying  that  Moore  had  so  ordered,*  that  the  witness, 
who  was  a  constable  in  Greene  county,  went,  some  six  or 
seven  days  after  receiving  ihe  claim,  to  Eason's  feouse  on 
Sunday  evening,  and  thence,  the  next  morning  between  day- 
light and  sunrise,  to  Jones'  house,  when  he  found  him  put- 
ting on  his  clothes.  The  witness  said,  he  went  thus  early, 
lest  Jones  should  be  gone  over  to  Edgecombe  county,  where 
he  was  then  working — that  he  told  Jones  his  business,  and 
said  he  must  go  to  trial  that  morning,  and  that,  as  Eason 
was  the  nearest  magistrate,  he  must  go  there,  to  which  Jones 
replied  that  he  would  not  go  to  Eason's,  because  he  and  Ea- 
son were  at  variance;  that  Jones  then  got  his  gun  and  com- 
menced rubbing  it  up,  but  upon  the  witness  insisting  that  he 
must  go,  Jones  finally  agreed  that  he  would  go  to  Eason's 
gate;  that  they  then  w^nt  to  Eason's  gate,  and  Eason  came 
out  to  them,  and  at  the  witness'  request  there  tried  the  war- 
rant; that,  upon  the  trial,  Eason  read  over  the  note,  and  read 


332  IN  THE  SUPREME  COURT 

June  1842  the  amount  niue  dollars  and  some  cents,  when  Jones  said  it 
""T  was  only  seven  dollars  and  some  centsj  that  Eason  then  ask- 

▼        ed  Jones  if  he  denied  the  note,  to  which  Jones  replied  that 
Eaaoo.    j^e  must  prove  it;  when  Eason  said  he  need  not  deny  it,  for 
he  knew  his  hand-writing,  and,   therefore,  gave  judgment 
against  him.     The  testimony,  as  to  what  passed  at  the  trial, 
was  objected  to  by  the  defendant^  upon  the  ground  that  he 
was  not  responsible  in  a  civil  action  for  what  he  did  in  his 
judicial  capacity;  but,  upon  the  plaintiff's  saying  that  it  was 
only  offered  for  the  purpose  of  shewing  the  animus  or  in- 
tent, by  which  the  defendant  was  actuated  throughout  the 
whole  transaction,  it  was  admitted  by  the  court  for  that  pur- 
pose, and  for  that  alone.     This  witness  testified  further^  that, 
after  the  judgment  was  given,  he  immediately  took  out  a  eg, 
sa.f  which  was  issued  by  Eason;  that,  whether  he  did  this 
frona  any  suggestion  of  Eason  then  made  or  of  his  own  ac- 
cord, he  did  not  recollect,  but  Easorj  had  formerly  told  him 
that  a  ca.  sa.  would  have  to  be  issued;  thdt  about  the  time 
the  ca.  sa,  issued,  Jones  said;  that,  if  he  were  permitted,  he 
,  could  give  security  for  the  stay  of  execution,  and  named 
Amraff  Beeman,  who  lived  about   a  mile  off,  and  who  was 
sufficient  security,  or  that  he  copld  get  the  money  from  Mr. 
Webb,  who  lived  three   miles  off  in  the  county  of  Edge- 
combe, if  he  were  allowed  to  go  there;  that  Jones  then  got 
one  Willie  Barnes  to  go  off  after  security,  and  they  waited 
until  his  return;  that  upon  his  coming  back  without  securi- 
ty, the  witness,  Eason,  and  several  other  persons  set  off  Ip 
•        carry  Jones  to  Snow-Hill,  (where  the  jail  was,)  and  after  pro- 
ceeding about  a  mile,  they  met  John  Beeman,  whom  Jones 
asked  to  be  ^is  security,  to  which  Beeman  replied,  by  asking 
him  whom  he^cduld.  get  to  stand  with  him,  to  which  Jones 
sai(i  he  did  not  kft^w  that  he  could  get  any  person,  and  the 
witness  did  not  hear  Beeman  offer  to  stand  alone:  that  soon 
afterwards  Eason  sta/ted  on,  when  the  witness  called  to  him 
and  said,  "  stop,  squire,-  perhaps  it  can  be  accommodated,"  but 
he  said  i£  was  hot  worth  while  to  be  bothered  with  it,  as  they 
had  to  go  on  any  how.     This  witness  stated  further  that  he 
had  another  warrant  against  Jones,  in  favor  of  Eason,  of 
which  he  had  notified  Jones,  and  that,  after  they  bad  the  in- 
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terview  with   John  Beeman,   they  proceeded  on  towards  June  I84t 
Snow-Hill  and  stopped  at  the  house  of  a  Miss  May,  where" 
Eason  and  Jones  had  a  settlement  of  their  own  matters,  and 
Eason  paid  the  costs  of  his  warrant,  and  then  offered  to  be 
Jones'  security  lor  his  appearance  at  court  on  the  Moore  debt, 
which  Jones  declined  at  first,  but  soon  after  called  the  wit* 
ness  to  request  Eason   to   become  his  security;  that  Eason 
said  something  about  Jones'  family  being  poor  and  in  dis- 
tressed circumstances,  when  Jones  said  they  had  a  barrel  of 
meal  and  sixty  pounds  of  meat;  upon  which  Eason  said  to 
the  witness,  go  ahead,  and  they  went  and  put  him  in  jail. 
On  his  cross-examination,  the  witness  stated,  that  while  the 
party  were  at  Eason's  gate,  Eason  invited  the  whole  compa- 
ny, including  Jones,  to  take  breakfast  with  him  and  litcewise 
to  drink  with   him,  which  Jones  refused.     Willie  Barnes 
testified  that  he  was  present  at  the  trial  of  the  warrant  in  fa- 
vor of  Moore,  and   that  the  note  was  not  proved,  though 
Jones  required  it — that  after  the  ca.  sa.  was  issued,  Walston, 
the  officer,  asked  Jones  what  he  would  do,  to  which  Jones 
said  he  could  do  nothing,  unless  he  could  be  permitted  to  go 
and  get  security — that  the  witness  went  alter  AmraffBee- 
msm,  whOj  he  said,  would  be  his  security,  and  went  for  that 
purpose,  but  the  party  had  gone  before  he  got  there — that  A. 
Beenoan  lived  about  a  mile  from  Eason's,  and  witness  was 
gone  about  an  hour — that  Eason  was  not  present  when  the 
witness  started  after  A.  Beeman.     This  witness  testified  fur- 
ther, that  three  or  four  weeks  before  this  tranaction,  he  heard 
one  Asa  Gay  tell  Eason  that  Jones  had   warranted  hini} 
when  Eason  said,  if  he  had,  he  (Eason)  would  put  him  in 
jail.     John  Beeman  stat«,d,  that  when  Jones  as^ed  him  to 
be  his  surety,  as  testified  by  Walston,  Ea 
cretionary  with  him,  whether  he  wouW 
said  he  could  get  any  person,  upon  whl 
be  damned  to  h — 1  fire,  if  any  man  livi 
and  h — 1  shall  stand  his  surety."     Wii 
Walston  to  know  where  the  judgment 
was  done  with  the  intention  of  becoming ^^^y^w  .j^,,,.!  .^ 
though  he  did  not  distinctly  tell  the  company,  BSnnteoded 
to  do  so.    Walston  said  to  Eason,  "  stop,  you  know  what 
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Jane  IS42  you  have  to  do  to  day;"  upon  which  Eason  repeated  that  no 
j^^^^  *  man  should  stand.  This  witness  had  been  at  variance  with 
V  Eason  three  or  four  years.  Jeremiah  Beeman  stated  that 
Eason.  ^g  ^^g  the  son  of  John  Beeman — that  he  carried  a  letter 
from  J.  T.  Eason  to  the  defendant,  the  Tuesday  after  the 
transaction  spoken  of  by  the  other  witness — that  the  defend- 
ant said,  if  it  had  been  presented  to  him  the  day  before,  he 
'  would  have  been  bound  to  take  the  surety  mentioned  in  it, 
but  he  did  not  think  he  was  then  bound;  tut  that  he  would 
take  the  letter  home,  and  if  he  found  it  according  to  law  he 
would  let  his  father  know  it — ^that  Eason  then  said  he  saw 
that  witness'  father  wanted  to  stand  for  Jones  the  day  before, 
but  he  gave  him  to  understand  he  did  not  want  him  to  have 
any  thing  to  do  with  it — that  he  saw  that  J.  T.  Eason  had 
influenced  his  father  to  take  «i  part  in  it,  to  get  some  chance 
of  the  law  on  him — and  said  lurther,  that  he  had  taken  a 
part  in  it  himself  about  the  proof  of  the  note.  William 
Webb  testified  that  he  lived  three  miles  from  Eason  in  the 
county  ot  Edgecombe,  and  that,  had  he  been  applied  to,  he 
would  have  paid  Jones  five  dollars,  which  he  owed  him.  This 
testimony  was  objected  to,  but  received  by  the  court.  For  the 
defendant,  Elkanah  Bailey  was  examined;  and  testified  that 
he  was  present  at  the  trial  of  the  warrant  at  Bason's  gate — that 
Eason  read  the  note  as  it  it  was  nine  dollars  and  some  cents, 
when  Jones  said  it  was  seven  dollars — that  Jones  disputed 
the  note,  but  Eason  said  he  knew  his  hand- writing,  aud- 
therefore  gave  judgment — that  Jones,  after  the  ca.  sa.  was 
taken  out,  said,  that,  if  he  could  see  'William  Webb,  who 
lived  two  or  three  miles  off  in  Edgecombe,  he  could  give  se- 
curity, but  Eason  replied  he  should  not  release  him  to  go  af- 
ter security — that  Walston,  the  officer,  said  that  if  the  men, 
who  were  summoned,  would  risk  him,  he  might  go  afler  se- 
curity— that  Barnes  went  in  search  of  security  for  him. 
This  witness  stated  further  that  he  was  present  when  they 
met  John  Beeman,  and  heard  Jones  ask  him  to  stand  for  him; 
but  Beeman  did  not  agree  to  do  so — that  he  did  not  hear 
Eason,  on  that  occasion  say,  that  he  would  not  take  any 
person,  though  h^  was  only  five  or  six  yards  behind — that^ 
at  May's,  Jones  and  Eason  settled  their  individual  matter  of 
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dispute,  and  then  Eason  offered  to  be  his  surety  on  the  Jw««  1®*^ 
Moore  claim,  to  which  Jones  said,  if  Moore  had  a  mind  to~  j^^^^^ 
put  him  in  jail,  he  would  pay  him  there — that,  after  leaving  ▼ 
May's,  Jones  asked  Walston  to  request  Eason  to  be  his  sure-  Eason. 
ty,  when  Eason  said  he  v/as  sorry  for  Jones'  family,  to  which 
Jones  replied  that  he  had  meat  (fcc,  and  Eason  thereupon 
told  Walston  to  go  on.'  This  witness  slated  further  that 
Eason  furnished  horses  and  carriages  for  the  party  to  ride, 
but  Jones  refused  to  accept  the  accommodation,  and  that  he 
heard  nothing  of  the  expressions  attributed  to  Eason  by 
John  Beeman,  though  he  was  near  enough  to  have  heard 
them.  Other  witnessed  were  introduced  by  the  plaintiff,  who 
testified  to  very  nearly  the  same  facts  as  those  stated  by  the 
witness  Bailey,  and  further,  that  Moore  placed  the  note  re- 
ferred to  in  the  hands  of  Eason  to  have  it  collected,  and  that 
Eason  had  no  interest  in  it  other  than  as  agent.  The  de- 
fendant's counsel  objected,  that  the  action  could  not  be  sus- 
tained for  any  thing  done  by  the  defendant  in  his  official  ca- 
pacity as  magistrate — that,  after  Moore's  claim  was  put  into 
the  officer's  hands  for  collection,  the  defendant  ceased  to  be 
Moore's  agent,  and  had  no  right  to  control,  and  did  not  con- 
trol the  process — and  that  the  officer  was  solely  responsible, 
if  there  was  any  abuse  of  the  process — and  that  the  case 
made  out  did  not  support  the  plaintiff's  declaration. 

The  court  instructed  the  jury,  that  the  plaintiff  was  not 
entitled  to  recover,  and  in  this  action  did  not  seek  to  recover 
damages,  for  any  thing  done  by  the  defendant,  Eason,  while 
acting  in  his  official  capacity;  but  that,  after  Jones  was  ar- 
rested on  a  ca.  sa.,  he  was  entitled  to  have  a  reasonable  op- 
portunity to  discharge  himself,  either  by  paying  the  debt  or 
procuring  sureties  for  the  stay  of  the  execution,  or  for  his 
appearance  at  court  to  avail  himself  of  the  act  for  the  relief 
of  insolvent  debtors — and  that,  if  Eason,  acting  as  the  agent 
of  Moore,  by  his  conduct  deprived  Jones,  or  prevailed  upon 
the  officer  to  deprive  Jones  of  such  reasonable  opportunity 
to  procure  his  release,  either  while  at  Eason's  gate  or  after- 
wards when  they  met  John  Beeman,  the  plaintiff  was  enti- 
tled to  recover  in  this  action.  The  jury  were  instructed  fur- 
ther, that  if,  after  the  arrival  of  the  party  at  May's,  on  their 
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June  1A49  ^ay  U>  the  jai],  the  defendant,  Eason,  offered  in  good  failh 

"T  to  become  Jones'  surety,  so  as  thereby  to  procure  his  release, 

Y       and  Jones  refused  through  obstinacy  to  accept  the  offer,  he 

Easoo.    ^113  not  entitled  to  damages  for  his  subsequent  detention. 

The  jury  found  a  verdict  for  the  plaintiff  for  fifty  dollars 

damages.    A  motion  for  a  new  trial  having  been  made  and 

refused,  and  judgment  having  been  rendered  according  to 

the  verdict,  the  defendant  appealed. 

J.  H.  Bryan  and  Mordecai  for  the  plaintiff. 
/.  W.  Bryan  and  Iredell  for  the  defendant. 

Daniel,  J.  The  declaration  states  that  the  plaintiff  was 
arrested  on  a  ca.  «a.  issued  on  a  judgment,  which  one  Moore 
had  obtained  against  him;  and  that  he,  then  being  desirous 
to.  take  the  benefit  of  the  act  of  the  General  Assembly,  for 
the  relief  of  insolvent  debtors,  did  offer  and  tender  to  the 
constable  who  arrested  him,  Miles  Beeman  and  John  Bee- 
man,  as  his  sureties,  to  appear  at  the  next  County  Court  of 
Greene,  to  take  the  benefit  of  the  said  act;  that  the  said  sure- 
ties were  good  and  sufficient;  that  the  constable  would  have 
taken  the  said  men  as  his  sureties  and  released  him  from  the 
arrest,  but  that  the  defendant,  assuming  to  have  the  control 
of  the  said  execution  as  the  agent  of  Moore,  did,  by  his  un  - 
due  and  improper  influence  over  the  constable,  maliciously 
cause  and  procure  the  said  constable  to  reject  and  refuse  to 
take  the  said  sureties  as  then  tendered,  in  consequence  where- 
of, he  was  put  in  jail  on  the  said  ca.  sa,  and  deprived  of  his 
liberty,  to  his  great  damage  &c.  The  judge  charged  the  ju- 
ry, that  if  the  defendant,  acting  as  the  agent  of  Moore,  by 
bis  conduct  deprived  the  plaintiff,  or  prevailed  on  the  officer 
to  deprive  him,  of  a  reasonable  opportunity  to  procure  his 
release,  by  giving  security  under  the  insolvent  debtor's  law, 
then  the  plaintifi  was  entitled  to  recover.  The  jury  found 
a  verdict  for  the  plaintiff,  there  was  judgment,  and  the  de- 
fendant appealed.  On  examining  the  case  sent  up  to  this 
court,  we  do  not  find  or  discover  that  the  plaintiff*  tendered 
to  the  constable  either  Miles  Beeman,  John  Beeman,  or  any 
other  person,  as  his  surety.     John  Beeman  was  asked  to  h% 
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a  surety,  but  he  never  openly  gaT^e  his  assent  to  be  a  surety  Jon«  184« 
of  the  plaintiff.     It  does  not  appear  that  the  declaration  made  ~ 
by  the  defendant,  that  no  person  should  be  taken  as  secarity        ^ 
for  the  plaintiff,  had  the  effect,  either  of  deterring  Beeman    Easbn, 
from  tendering  himself,  or  the  constable  from  receiving  him, 
had  he  been  tendered.     We  must  say  that  there  was  no  evi- 
dence offered  in  this  cause,  that  either  John  Beeman,  Miles 
Beeman,  or  any  other  person  was  tendered  to  the  constable 
as  surety  for  the  plauitiff.     There  is  no  evidence  that  the  de- 
fendant deterred  any  person  from  becoming  surety,  or  pre- 
vailed on  the  officer  to  deprive  the  plaintiff  of  a  reasonable 
opportunity  to  get  surety.    If^  therefore,  the  declaration  con- 
tain a  sufficient  cause  of  action,  on  which  point  we  express 
no  opinion,  there  must  be  a  new  trial,  because  there  was  no 
evidence  to  support  its  material  allegations. 

Per  CuriajmT,  New  trial  awarded. 


42 
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JOHN  C.  BLUME  w.  ANDREW  BOWMAN  U  AL. 

JaD«  184S  A  bond  cannot  be  delivered  to  the  obligee  as  an  escrow,  for  each  a  de- 

■ livery  would  make  it  absolnte  at  law;  but  it  may  be  delivered  by  the 

■  sureties  to  the  principal  obligor  as  an  escrow. 

Where  a  bond  has  ho  subscrib'ng  witness;  then  the  proof  of  the  posses- 
'.  aion  hy  the  obligee,  nnd  of  the  hand-writing  of  the  obligors,  is  a  suf- 
ficient ground  for  presuming  that  the  bond  was  sealed  and  delivered 
by  the  obligors. 
The  bare  crrcumstance,  that  the  name  of  a  person,  who  did  not  execute 
the  bond,  is  inserted  in  the  body  of  it  as  one  of  the  obligors,  is  not 
(f  itaeff  evidence  to  shew  that  those,  who  did  sign  and  seal  and  deliv- 
er it,  delivered  it  only  as  an  escrow,  upon  condition  that  that  persoxi 
should  also  execute  it. 

Appeal  from  the  Superior  Court  of  Law  of  Stokes  county, 
at  the  Spring  Term,  1842,  his  Honor  Judge  Dick  presiding. 

The  action  was  an  action  of  debt,  brought  by  the  plaintiff, 
as  clerk  and  master,  on  a  penal  bond  for  five  thousand  dol- 
lars, alleged  to  have  been  executed  by  Andrew  Bowman  and 
others,  of  which  the  following  is  a  copy; 

"Know  all  men  by  these  presents,  that  we,  Willis  Pilking- 
ton»  Ryland  Roberts  and  James  Martin,  Jun.,  A.  K.  Ruffin, 
William  Barr,  Andrew  Bowman,  Isaac  Nelson,  Joseph  W, 
.  Winston  and  Jacob  Salmons  acknowledge  ourselves  held 
and  firmly  bound  unto  John  C.  Blume,  clerk  and  master  in 
Equity  for  the  county  of  Stokes,  and  his  successors  in  office, 
in  the  sum  of  five  thousand  dollars,  to  the  which  payment 
well  and  truly  to  be  made  and  done,  we  bind  ourselves,  our 
heirs,  executors  and  administrators,  jointly  and  severally,  un- 
to the  said  John  Bhime,  clerk  and  master  in  Equity,  and  his 
successors  in  office,  firmly  by  these  presentvS,  sealed  with  our 
seals,  and  dated  this  15lh  of  November,  1820.    The  condi- 
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tioQ  of  the  above  obligation  is  such,  for  that  whereas  one  Jan*  1849 
William  Buford  has  commenced  a  suit  in  the  Court  of  Equi-  ""^ 
ty  for  the  county  of  Stokes;  against  the  above  bounden  Wii;*    •    ▼ 
lis  Pilkington  and  Ryland  Roberts,  which  suit  is  now  pendr  ^owmin. 
ing:  Now,  in  case  the  above  bounden  Willis  Pilkington  and 
Ryland  Roberts  shall  well  and  truly  abide  by  and  perform 
such  order  and  decree  as  shall  be  made  in  said  case,  fully 
to  all  intents  and  purposes,  then  the  above  obligation  to  be 
void— otherwise  to  remain  in  full  force  and  virtue — day  and 
year  first  above  written. 

WILLIAM  PILKINGTON,  (Seal.) 
RYLAND  ROBERTS,  (Seal.) 

WILLIAM  BARR,  (Seal.) 

J.  NELSON,  (Seal.) 

A.  R.  RUFFIN,  (Seal.) 

ANDREW  BOWMAN,        (Seal.) 
JOS.  W.  WINSTON,  (Seal.) 

JACOB  SALMONS,  (Seal.)* 

(Seal.) 
Signed,  sealed  &c.  (Seal.) 

in  presence  of  (Seal.)" 

The  breach  assigned  was  the  lailure  to  abide  by  and  per- 
form the  final  decree  made  by  the  Supreme  Court,  at  June 
Term,  1837,  in  the  suit  mentioned  in  the  bond.  The  de- 
fence relied  upon  was,  that  the  bond  was  delivered  as  an  es- 
crow. The  plaintifij  to  shew  the  execution  of  the  bond,' 
proved  the  hand-writing  of  those,  whose  names  appeared  to 
be  subscribed  to  it.  Upon  his  cross  examination ,  the  witness 
also  proved  that  the  name  "James  Martin," interlined  in  the 
face  of  the  bond,  was  in  the  proper  hand-writing  ot  the  said 
James  Martin,  but  that  his  signature  was  not  attached  to  the 
instrument  as  an  obligor.  The  plairitifF,  .furthei^  to  prove 
the  delivery  of  the  bond,  called  upon  Emanuel  Shoh$r,  who 
testified  that,  in  the  year  1820,  and  since  that  time,  he,  as 
deputy,  has  transacted  the  business  of  the  clerk  and  master 
of  Stokes  county;  that  after  the  Fall  Term  of  the  Superior 
Court  of  Stokes,  in  1820,  he  was  absent  some  weeks  as  a 
member  of  the  Legislature;  that  before  he  left,  he  drew  the 
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Jone  1843 instrument  in  controversy,  leaving  blanks  to  be  filled  up, 
Blame    ^^^  handed  it  to  Ryland  Roberts  to  have  it  executed:  that 
V        shortly  after  his  return  home,  the  plaintiff  handed  him  the 
Bowmao.^QiQQ  instrument,  in  its  present  form,  to  be  filed  among  the 
records  in  the  suit — ^that   be  accordingly  filed  it,  and  it  re- 
mained on  file  among  the  records  of  the  eourr,  until  Fall 
Term,  1828,  when  it  was  transferred  with  the  original  pa- 
pers in  the  case  to  the  Supreme  Court  for  henring—and  that 
he  did  not  see  the  same  afterwards,  until  it  was  put  in  suit. 
The  defendants  then  offered   additional  evidence  to  prove 
that  the  words  "James  Martin"  in  the  face  of  the  bond  were 
in  Lis  own  hand-writing,  and  that  he  had  not  signed  the  bond 
as  obligor — that  James  Martin  was  a  practising  solicitor  in 
the  Court  of  Equity  of  Stokes  county,  and  was  one  of  the 
;       solicitors,  who  defended   the  suit  in  behalf  of  Pilkington 
and  Roberts.     The  defendants  insisted  th'it  the.  instrument 
declared  on  was  not  the  act  and  deed  of  the  defendants,  as 
itnvas  inchoate  and  never  delivered,  which  appears,  not  on- 
ly from  panics  Martin's  failing  to  sign  the  bond  as  an  obli- 
gor, but  because  the  clause  ^^his  testibus^^  shews  it  was  their 
intention  to  have  it  witnessed.     The  plaintiff  insisted  that 
the  evidence  offered  proved  a  delivery;  that  the  signing  of 
the  bond  by  the  obligors,  and  returning  the  same  either  to 
Roberts  or  the  plaintiff,  and  the  approval  of  the  same  by  an 
order  of  court  in  the  suit,  was  a  delivery  in  law,  wliich  pre- 
cluded them  from  denying  a  delivery,   and  the  plaintiff's 
counsel  requested  the  court  so  to   instruct  the  jury,  which 
•instructions  the  court  refused  to  give.    His  Honor  instructed 
the  jury,  that  delivery  was  essential  to  the  valid  execution  of 
the  bond;  that  delivery  was   purely  a  question  of  fact  for 
(their  decision;  and  they  must  be  satisfied  that  the  defendants 
intended,  when  they  put  their  names  to  the  instrument,  that 
it  shojftld  become  their  act  and  deed,  and  that  the  order  of 
the  coart;  approving  and  accepting  the  instrument,  did  not 
preclude  them  from  shewing    that  there  was   no  delivery. 
His  Honor  further  instructed  the  jury,  that,  if  they  should 
find  the  fact  to  be,   that,   when  the  defendants  signed  the 
bond,  they  were  induced  to  do  so  because  the  name  of  James 
^artia  was  writ;tea  in  the  face  of  tb©  boqd,  and  they  signed 
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the  same  upoti  the  understanding  that  he  was  also  to  sign  ^on©  18* 
and  be  jointly  bound  with  them,  a  delivery  of  the  deed  to'^j^^^ 
Roberts  or  any  other  person  for  the  plaintiff,  without  their        v 
consent,  was  not  a  legal  delivery;  that  there  was  no  evidence  bowman, 
on  this  point,  except  that  the  name  of  James  Martin,  in  the 
face  ot  the  bond,  was  in  his  own  proper  hand-writing. 

The  jury  returned  a  verdict  for  the  defendants,  and,  after 
the  refusal  of  a  motion  for  a  new  trial,  judgment  having 
been  rendered  according  to  the  verdict,  the  plaintiflF  appeal- 
ed to  the  Supreme  Court. 

J".  T.  Morehead  and  Boyden  for  the  plaintiff. 
Waddell  and  Badger  for  the  defendants. 

Daniel,  J.  This  was  an  action  of  debt.  Plea  non  est 
factum.  The  writing  declared  upon  was  prepared  by  the 
deputy  of  the  plaintiff,  and  by  him  delivered  to  the  princi- 
pal (Roberts,)  to  be  executed  as  a  bond  by  himself  and  his 
sureties.  The  next  thing  we  hear  of  the  bond,  it  is  in  the 
hands  of  the  obligee,  signed  and  sealed  by  the  defendants. 
It  appears,  that,  after  the  writing  had  been  prepared  icr  exe- 
cution by  the  deputy,  one  James  Martin  had  inserted  his 
nanoe  in  the  body  of  the  instrument  as  one  of  the  obligors, 
but  he  had  omitted  to  seal  the  same.  The  defence  at  the 
trial  was,  that  the  writing  was  sealed  by  the  defendants  and 
delivered  to  Roberts  as  an  escrow;  and  that  it  was  not  in- 
tended to  be  delivered  to  the  plaintiff  as  their  dt^ed,  unless 
James  Martin  also  executed  it.  The  only  circumstance  re- 
lied upon  by  the  defendants  to  shew  it  an  escrow,  was  the 
fact,  that  Martin  had  written  his  name  in  the  body  of  the  in- 
strument as  one  of  the  obligors.  A  bond  cannot  be  deliver- 
ed to  the  obligee  as  an  escrow,  for  such  a  delivery  would 
make  it  absolute  at  law;  but  it  may  be  delivered  by  the  sure- 
ties to  the  principal  obligor  as  an  escrow.  Pawling  v  the 
United  States,  4  Cranch,  219.  I  Touchst.  58,  59.  When 
a  bond  like  this  has  no  subscribing  witness,  then  the  proof 
of  the  possession  by  the  obligee,  and  also  the  hand-writing 
of  the  obligors,  is  a  sufficient  ground  for  presuming  that  the 
bond  was,  as  it  purports  to  be,  sealed  and  delivered  by  the 
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June  1842  obligors.  Philips  on  Ev.  364.  Grellier  v  Neale,  Peak's 
"  cases,  14.5.  Burrows  v  Locky  10  Ves.  474.  The  court  ia- 
V  Structed  the  jary  "  that  if  they  should  find  the  fact  to  be,  that 
Bowman,  when  the  defendants  signed  and  sealed  the  bond,  they  were 
induced  to  do  so,  because  the  name  of  James  Martin  was 
written  in  the  body  of  the  bond,  and  they  signed  and  sealed 
the  same,  upon  the  understanding  that  he  was  also  to  sign 
and  be  fully  bound  with  them,  then  a  delivery  of  the  said 
writing  to  Roberts  or  any  other  person  for  the  plaintiff,  with- 
out their  consent,  was  not  such  a  delivery  of  the  bond  as  in 
law  would  bind  them."  There  was  no  evidence  in  the  case 
that  the  defendants  would  or  would  not  have  sealed,  if  Mar- 
tin's name  had  not  been  in  the  writing.  They  all  did  seal, 
without  either  of  them  making  a  declaration  that  it  was 
done  upon  the  condition  that  Martin  shotild  seal.  In  deliv- 
.  ering  a  writing  as  an  escrow,  two  cautions  are  to  be  heeded: 
First,  that  the  form  of  words  used,  in  the  delivery  of  a  deed 
in  this  manner,  be  apt  ^ud  proper;  Secondly,  that  the  deed 
be  delivered  to  some  other  person,  and  not  to  the  party  him- 
self to  whom  it  is  made.  1  Shep.  Touchst.  bS^  (marginal 
page,  Prest.Ed.)  In  the  case  before  cited  from  4  Cranch,  one 
of  the  surety  obligors,  at  the  time  of  executing  the  bond, said, 
in  the  presence  of  some  of  the  otter  obligors,  <*  we  acknowl 
edge  this  instrument,  but  others  are  to  sign  it,"  this  was  ad- 
mitted to  be  evidence,  from  which  the  jury  might  infer  a  de- 
livery as  an  escrow  by  all  the  obligors,  who  were  then  pre- 
sent. Jnihe  case  now  before  us,  the  plaintiff  proved  that, 
which  in  law  amounted  to  a  presumption  of  an  obsolute 
'  sealing  and  delivery  by  the  defendants.  The  burthen  of 
proof  was  then  thrown  on  the  defendants,  to  shew  that  the 
sealed  writing  had  been  delivered  to  Roberts  or  some  oti'er 
person  as  an  escrow.  Six  persons  have  signed  and  sealed 
the  instrument  as  sureties,  and  there  is  no  evidence  of  any 
declaration  by  them  or  either  of  them  to  Roberts  or  any  oth- 
er person,  that  they  executed  it  on  condition  that  Martin 
should  be  jointly  bound  with  them.  In  Fitts  v  Green,  3 
Dev.  Rep.  291,  the  court  had  made  an  order  that  the  guar- 
dian renew  his  bond,  with  Solomon  Green  and  John  C. 
Johnson  as  his  securities.    Green  sealed  and  left  the  writing 


OF  NORTH  CAROLINA.        ^  343 

with  the  clerk,  and  Johnston  did  not  execute  the  bond.    It  Jone  1843 
was  heldj  that  Green  had  delivered  the  bond  only  as  an  es-""rj 
crow,  that  he  had  declared  through  the  mouth  of  the  court,       t 
that  the  bond  was  not  to  be  accepted,  until  Johnston  had  ex-  Bowman, 
ecttted  it.    If  the  court  in  this  case  had  made  an  order,  that 
Roberts  should  execute  the  bond  to  the  master,  with  the  de- 
fendants and  Martin  as  his  sureties,  then  it  would  have  been 
presumed  that  the  sealing  and  the  delivery  of  it  by  the  de- 
fendants to  Roberts  were  only  as  an  escrow.     But  in  this 
case  there  is  no  order  of  court  designating  the  sureties,  and 
there  was  no  declaration  made  by  the  sureties,  or  either  of 
them,  in  the  presence  of  the  others,  or  in  any  other  manner, 
that  Martin  should  sign  and  seal.     The  name  of  Martin  be- 
ing inserted  in  the  body  of  the  writing  before  the  defendants 
executed  it,  per  se,  is  no  evidence  that  the  defendants  did  ex- 
ecute it,  on  condition  that  he,  Martin,  should  also  execute  it/ 
We  must  therefore  say  that  there  was  no  evidence  in  the 
case,  upon  which  the  court  could  properly  leave  the  jury  at 
liberty  tp  say,  that  the  bond  was  delivered  as  an. escrow. 

Per  Curiam,  New  trial  awarded. 
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OLIV&  GREEN  &  OTHERS  vs.  WILSON  OEBERRY. 

June  1843*^^^  courts  below  have  the  power,  at  their  discretion  and  on  eaeh  terms 

— as  they  may  prescribe,  to  add  new  plainlifis  to  those  mentioned  ia^the 

Writ  and  original  declaration. 
The  cases  otGrandy  v  Sawyer ,  2  Hawks,  61,  and  Wilcox  ^Co,y  Haw- 
kirUf  3  Hawks,  84,  cited  and  approved. 

This  viras  an  appeal  from  an  interlocutory  order  made  at 
the  Spring  Term,  1842,  of  Montgomery  Superior  Court  of 
Law  by  his*  Honor  Judge  Nash. 

The  action,  which  was  in  detinue,  was  brought  in  the 
name  of  Olive  Green,  against  the  defendant,  returnable  to  the 
Spring  Term,  1840.  At  September  Term,  1840,  the  defen- 
dant appeared  by  his  Attorney  and  pleaded  non  detinet,  and 
admitted  on  the  record  a  demand  of  the  plaintiff  and  that  he 
was  in  possesion  of  the  slaves  sued  for.  The  cause  was  regu- 
larly continued  till  Spring  Term,  1842,  when  "on  motioa 
in  open  court,  and  after  argument,  the  court  ordered  that  the 
plaintiff,  Olive  Green,  have  leave  to  amend  the  writ  by  ma- 
king Henry  Harris  and  wife  Elizabeth,  John  McLeod  and 
wife  Judy,  and  James  Shemwell  and  wife  Xancy,  parties 
plaintiffs  with  the  said  Olive,  with  leave  to  prosecute  the 
suit  under  the  writ  so  amended ; "  which  amendment  was 
accordingly  made.  From  the  order,  allowing  this  amend- 
ment, the  defendant,  by  leave  of  the  court,  appealed  to  the 
Supreme  Court. 

Winston  for  the  plaintiff. 
Mendenhall  and  Strange  for  the  defendant. 

RuFFiN,  C.  J.  An  action  of  detinue  for  a  slave  was  in- 
stituted by  Olive  Green  in  her  own  n.nme  only,  and,  after 
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the  general  issue  pleaded,  a  motion  was  made  to  amend  the  June  1848 
writ  and  declaration  by  adding  three  other  persons  as  joint  ~ 
plaintiffs  with   Olive  Green,  which  was  permitted  by  the       ^ 
Court.     From  that  decision  the  defendant  was  allowed  an  Deberry. 
appeal  to  this  court.     It  has  very  often   been  mentioned  by 
us,  that  this  court  could  not  undertake  to  revise  an  order, 
made  in  the  exercise  of  a  discretion  of  the  Superior  Court. 
The  only  question,  therefore,  is,  whether  the'  order,  here 
complained  of,  be  one  ot  that  character,  or  one  which  the  . 
Superior  Court  had  no  power  to  make.    The  Revised  Stat- 
utes c.  3,  s.  1,  gives  the  answer,  in  precise  terms  to  that  ques- 
tion.    The  words  are,  <<that  the  court,  in  which  any  action 
shall  be  pending,  shall  have  power  to  amend  any  process, 
pleading  or  proceeding  in  such  action,  either  in  form  or  sub- 
stance, for  the  furtherance  of  justice,  on  such  terms,  as  shall, 
be  just,  at  any  time  before  judgment  rendered  thereon."  These 
terms  are,  if  possible,  still  more  comprehensive  thttn  those  of 
the  act  of  1790,  and  confer  plenary  authority,  while  a  causa 
is  pending,  to  make  any  and  every  amendmerrt  upon  such 
terms  as  shall  seem  just  to  that  court    But  under  the  act  of 
1790,  the  decisions  would  have  authorized  the  order  made 
in  this  case*    In  Grandyy  Sawyer ,  2  Hawks  61,  the  names 
of  some  plaintiffs  were  struck  out  and  others  inserted.    In 
Wilcox  vj*  Co.  V  Hawkins,  3  Hawks  84,  the  court  said,  that 
although  this  court  could  not  allow  the  pleadings  to  be  a- 
mended  by  inserting  the  names  of  the  true  members  of  a 
firm  in  the  place  of  others,  which  had  been  put  into  the 
writ  by  mistake,  yet  such  an  amendment  might  have  been 
made  on  a  seasonable  application  to  the  court  below. 

It  must,  therefore,  be  certified  to  the  Superior  Court,  that 
there  is  no  error  in  the  order  appealed  from. 

Per  Curiam,  Ordered  accordingly. 
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ftTATfi  w.  THOMAS  i*ATTERSON. 

Jqm  184fi  Where  a  witDess  od  the  part  of  the  State,  on  his  cross- examiniltioDy  wad 
"■  asked,  whether  the  prosecator  bad  Dot  paid  him  for  coining  from  an- 

other State  to  be  a  witness  and  answered  that  he  had  not,  It  Is  incom- 
petent for  the  defendant  to  introdaee  witnesses  to  prove  bis  declarntioD 
that  he  bad  been  so  paid^ 

Where  the  fact,  to  which  a  witness  deposes,  etniatUntes  a  part  of  the 
transaction  under  inTesttgation,  then  evidence  of  ineonftUtent  state- 
ments by  him,  in  relation  to  this  fact,  may  be  introduced  to  impeach 
his  credit. 

But  in  respect  to  collateral  matters,  drawn  nut  by  cross-ezaminattoin,  the 
answers  of  \he  witness  are  in  general  ^to  be  regarded  as  Gonelusive. 
The  exception  to  this  rule  is,  when  the  cross-examination  is  as  to  mat^ 
ters,  which,  although  collateral,  tend  to  shew  the  temper,  disposition 
or  conduct  of  the  witness  towards-  the  cause  or  the  parties.  The  an- 
swers of  the  witness  as  to  these  matters  may  be  contradicted. 

If  a  witness  is  asked  whether  he  ha»  made  repruenHuiont  as  to  a  par- 
ticular fact  and  denies  it,  then  evidence  of  snoh  representations  would 
be  proper,  but  nev-in  relation  to  collateral  matters. 

On  an  indictment  for  bigamy,  the  second  wife  is  admissible  .as  a  witnese* 
either  for  or  against  the  prisoner.- 

Marriage  is  in  law  complete,  when  parties,  able  to  contract  and  willing 
i  to  contract,  have  actually  contracted  to  be  man'  and  wife  in  the  forme 
f  and  with  the  solemnities  reqaired^ by.  law.  Gonsammatton  by  cama^ 
knowledge  is  not  necessary  to  its  validity* 

Where  a  marriage  is  solemnized  in  another  oountryt  in  the  manner  pre- 
scribed by  the  laws  of  this  State^  the  court  must  understand  such  a  nar- 
riage  to  be  good,  unless  the  contrary  be  shewn. 

The  laws  of  this  State,  at  the  time  of  the  cession  of  Teneeatee,  most  be 
taken  to  be  the  laws  of  that  State,  until  it  is  shewn  that  they  have 
been  altered  or  repealed. 

The  certificate  of  the  Secretary  of  State,  in  relation  to  to  the  Statutes 
of  another  State,  given  in  persuance  of  onr  Statute  (Rev.  Stat.  e.  44, 
s,  3)  is  evidence  in  criminal  as  well  as  in  civil  cases. 

Questions  to  a  witness,  tending  to  disparage  or  disgrace  him,  may  be 
asked,  and  cannot  be  objected  to  by  the  opposite  party.  Whether  the 
witness  is  bound  to  answer  thero^is  doubtful. 
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Where  «  person  it  ealM  in  an  indicUneni  by  Ibe  Bftme  of  Deadene,  June  1849 
aed  it  18  profod  her  name  waa  Diadema,  the  taiianee  ia  not  malefial,  ■"* 

The  case  of  Skiie  v  Qiton,  1  Dot.  513,  cited  and  approved.  ®^^ 

Patlersen 
Appeal  from  the  Superior  Court  ot  Lav  of  Surry  Coun- 
ty, at  Spring  Temi|  1842,  his  Honor  Judge  Pe arson, 
pesidiug. 

This  was  an  indictment  for  Bigamy,  chai^ng  the  first 
marriage  to  have  been  in  Tennessee  in  the  yewc  1823,  with 
Deadema  Kidwell,  and  the  second  marriage  in  Surry  Coun- 
ty in  this  State,  in  the  year  1838,  with  one  Leah  Carter. 
On  the  trial,  the  State  called  Josiah  Cluek^  who  swore  that 
he  resided  in  Jefleison  County,  Tennessee;  that  many  years 
before,  he  could  not  be  certain  as  to  the  time,  he  was  present 
at  the  house  of  his  brother  Daniel  Cluck,  in  the  said  Coun- 
r|y,  and  saw  Patterson,  the  prisoner,  married  to  one  Diemena 
or  Diema  Kid  well;  he  was  not  certain  as  to  her  name,  it  was 
Diemena  or  Diema  or^seme^nchiname;  he  had  no  acquaint- 
ance with  her,  before  or  afterwards;  knew  her -only  as  Mrs. 
Patterson;  the  marnage  ceremony  was  performed  by  one 
Isaac  Barton,  an  old  Baptist  preacher,  who  was  now  dead; 
he  had  frequently  heard  Barton  preach,  and,  although  «iot 
himself  a  member  of  the  Baptist  Church,  be  kn&wtthat  Bar- 
ton had.  for  many  years  before  and  since  preached  and  been 
lodognized  and  considered  as  .a  regular  member  of  the  gos- 
pel; he  had  regular  meeting  houses  and  congregations, 
where  he  was  in  the  habit  of  preaching  at  stated  times.  The 
witness  stated  that  it  was  not  a  large  wedding,  nor  a  very 
small  one;  h0  supposed  about  twenty  persons  were  present; 
that  Barton  stood  up  in  the  floor,  Patterson  and  Miss  Kid- 
well  standing  before  him;  Barton  asked  for  the  licence;  Pat- 
terson handed  him  a  paper;  'Barton  said  that  authorized  him 
to  celebrate  the  marriage,  and  called  upon  all,  who  knew 
any  impediment,  to  make  it  known  or  forever  thereafter  hold 
their  peace;  Barton  then  told' the  parties  to  join  hands;  asked 
Pattersou  do  you  talce  this  woman  for  your  wedded  wife  and  * 

will  yon  love  and  cherish  her  and  cleave  to  her  only  until 
tdeath,  to  which  Patterson  assented;  he  then  asked  Miss  Kid- 
xi^eU,  do  you  tftke  this  man  for  your  wedded  husband  and 
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Juno  184S  win  you  cherish  and  obey  him  jand  cleave  to  him  only  un- 

g  dl  death,  to  which  she  assented;  he  then  prononnced  them 

V        man  and  wife.  The  witness  wasaskedjifhehad  witnessed  any 

Patterwn  Qther  marriages  in  Tennessee,  and  how  they  were  celebrated. 
He  answered  that  he  hnd  been  married  in  Tennessee  himself^ 
and  had  witnessed  many  weddings  there;  they  were  all  solem- 
nized in  the  same  way  as  the  one  described  by  him,  aiid  he  ne- 
ver heard  any  question  about  their  validity  orlawfulness.  This 
question  and  answer  Were  objected  toby  the  prisoner's  counsel 
but  admitted  by  the  court.  Baniel  Cluck  was  then  called,  and 
swore  that  he  resided  in  Jefferson  county,  Tennessee,  was 
present  at  the  marriage  of  the  prisoner  and  DiadeQia  Kid- 
well — the  ceremony  was  performed  at  his  house  by  old  Isaac 
Barton,  who  was  a  regular  baptist  preacher,  and  had  acted, 
and  been  recognized  as  such,  for  many  years  before  and  after. 
He  gave  the  same  account  of  the  manner  in  which  the  cer- 
emony was  performed  as  the  former  witness  gave— and,  up- 
on being  asked  the  same  question,  said  he  wa$  married  him- 
self in  Tennessee,  and  had  been  present  at  several  other 
marriages — they  were  all  solemnized  in  the  same  way  as  the 
marriage  of  Patterson  and  Diaderaa  Kidwell,  and  he  never 
heard  that  their  validity  or  lawfulness  had  been  questioned — 
he  said  Mrs.  Patterson  was  his  wife's  sister,  and  he  knew 
her  christian  name  was  Diadema — she  was  called  by  that 
name  and  married  by  that  name — the  marriage  took  placb 
nineteen  years  ago — Patterson  and  his  wife  settled  about  two 
miles  from  him,  and  lived  together  as  nr.an  and  wife  forma- 
lly years,  he  could  not  say  how  long,  but  until  they  had 
five  children,  when  they  disagreed  and  parted — but  Patter- 
son staid  in  the  same  neighborhood  four  or  five  years  after 
the  separation,  when  be  left  the  country  and  took  the  chil- 
dren with  him — Mrs.  Patterson  still  lives  in  his  neighbor- 
hood, and  was  at  his  house  a  few  days  before  he  left  home. 
The  fact  of  Mrs.  Patterson  being  alive  was  also  proved  by 
the  witness,  Jacob  Cluck.  Both  these  witnesses,  upon  cross- 
examination,  were  asked  if  the  prosecutor  had  not  paid  them 
for  coming  to  this  State  as  witnesses,  and  replied  that  they 
had  never  been  paid  a  cent  for  coming.  The  State  then 
l^med  one  Swaimi  who  swore  thfit  he  was  a  justice  of  the 
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peace  for  the  county  of  Surry,  and  as  such  had  married  the  ^nne  1843 
prisoner  and  Leah  Carter,  who  was  a  single  woman-^the    g^^ 
marriage  was  solemnized  at  his  house  in  Surry  on  the  t 

day  of  ^  1838— the  licence  was  produced— be  ^■**^^' 

stated  the  manner  in  which  he  was  in  the  habit  of  perform* 
ing  the  ceremony,  and  in  which  he  bad  married  the  prisoner 
and  Leah  Carter^it  was  the  same  as  that  deseribed  by  the 
witnesses,  Jacob  and  Daniel  Cluck — he  said  the  wedding 
took  place  about  sunrise,  and  Patterson  and-  Leah  Carter 
started  off  soon  afterwards.  The  Solicitor  for  the  State 
then  read  a  copy  of  the  Laws  of  Tennessee  on  the  subject 
of  marriage,  .certified  by  the  Secretary  of  State  of  this  State, 
as  prescribed  by  the  statute,  (Rev.  Stat,  c,  44,  s.  3.)  This 
was  objected  to  by  the  prisoner's  counsel,  because,  as  he  al- 
leged, it  appeared  upon  its  face  to  be  only  detached  sections; 
but  it  was  received  by  the  court.  The  Solicitor  then  of- 
fered to  read  a  record  of  the  bond  and  licence,  certified  by 
the  record  of  the  County  Court  of  Jefferson  coiinty,  Tennes* 
see.  This  was  objected  to,  and  the  objection  was  sustained, 
because,  although,  by  the  laws  of  Tennessee,  the  bond  and 
licence  are  required  to  be  filed  in  the  office  of  the  Clerk  ot 
the  Qouuiy  Court,  they  are  not  made  a  record,  which  he  is 
authorized  to  certify.  The  prisoner's  counsel  then  called  a 
witness,  and  proposed  to  ask  him  whether  Jacob  and  Daniel 
Cluck  had  not  told  him  that  the  prosecutor  had  paid  them 
for  coming  to  this  State  as  witnesses.  This  was  objected  to 
and  rejected  by  the  court.  The  prisoner's  counsel  then  in-  , 
troduced  a  witness,  who  swore  that,  at  the  last  term  of  the 
court,  finding  J^cob  and  Daniel  Cluck,  who  had  attended  as 
witnesses,  out  of  p)pney,  he  had  assisted  them  in  borrowing 
ten  dollars  to  bear  their  expenses  home,  but  this  was  not 
done  at  the  instance  of  the  prosecutor.  The  prisoner's  coun- 
sel then  called  on  Summons;  who  swore  that  he  had  resided  in 
Tennessee  about  two  years,  some  seven  or  eight  years  ago,  wais 
well  acquainted  with  the  character  of  Daniel  Cluck,  and  that 
he  was  a  man  oi  bad  character.  Upon  his  cross-examination 
this  witness  was  asked,  whether  he  had  not  Parted,  when  he 
went  to  Tennessee,  between  sun*down  and  sun-rise.  This 
question  was  objected  to  as  tending  to  make  the  witness  dis- 
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June  I84d parage  himself,  but  was  allowed  by  the  court.    The  witness 
"■g  answered  that  he  had  started  after  night.    He  was  then  ask* 

Y  ed  if  be  had  not  started  bacjk  from  Tennessee  between  son-. 
PsusnoDrdown  and  8un*rise.  He  said  he  had«  The  prisoner's  coan- 
sel  then  ciriled  Leak  Carter^  who  was  alleged  to  be  the  pri- 
soner's second  wife,  and  proposed  to  ask  her,  whether  the 
prisoner  ever  bad^^ohnezion  with  her.  She  was  objected  to 
on  the  part  of  the  i9tale,  and  the  objection  was  sustained  by 
Ae  cpurt,  because  ihe  |>tisoaer  .eould  not  examine  her,  with- 
out admitting  .that  she  was  not  tiis  wife.  The  Solicitor  for 
the  State  then  called  Joehma  OarteTi  who  swore,  that,  afler 
the  prisoner  had  married  his  daughter,  he  went  out  to  Ten- 
nessee, and  that  the  witnesses,  facob  and  Daniel  Cluck,  had 
the  character,  of  respectable  men  in  that  country.  Upon 
cross^xamination,  this  witness  «aid  he  could  not  say  whe- 
ther the  priaoaer  had  ^consummated  his  marriage  with  his 
.daughter  or  not — ^that,  as  «oon  as  he  heard  of  the  contem- 
plated marriage,  lie  jwrsued  his  ^ugbter  and  found  her  at 
the  house  of  the  p«soi»er,  and  succeeded  in  getting  her  home 
ivith  him  by  twelve  (f clock  of  the  same  day  on  which  they 
were  married.  This  witniess  also  deposed  that  he  had  fre- 
qu^tly  seen  Mrs.  Fattarson  in  Tennessee,  and  that  her  name 
was  Diadema.  i 

The  prisoaef's  'COimscA  insisted,  1st,  That  his  marriage 
with.  Diadema  Kidwell  had  not  been  proven  to  be  valid  ac- 
cording to  the  laws  of  Tennessee:  2nd1y,  That  supposing 
her  name  to  be  Oiadena,  4here  was  a  fatal  variance  from  the 
name  Deadema  set  out  in  the  indictment:  3dly,  That  to  con- 
stitute <the  ofienoe  of  Bigamy,  the  second  marriage  should 
not  only  be  celebrated,  biU  consummated  by  having  connex- 
ion: 4thly,  That  it  did  not  appear  tut  that  the  prisoner's  first 
wife  was  beyond  seas  for  seven  yeajs  before  his  second 
marriage:  5thly,  That  it  did  not  appear,  supposing  her  not 
to  have  been  beyond  seas,  but  that  the  prisoner  had  been 
separated  from  her,  and  did  not  know  she  "was  alive,  for 
seven  years  before  the  second  marriage. 

The  court  charged,  that,  if  the  two  Clacks  were  believed, 
the  prisoner  had,  about  the  year  1823,  married  Oiadenm 
'Kidwell,  in  Tennessee,  ^nd  she  was  still  liviing)  and,  if  the 


OP  NORTH  CAROLINA.  351 

marriagne  ceremony  was  performed  in  the  mafiner  slated  by '«"><)  1M9 
theoii  tad  that  was  the  usual  mode  ot  beiftg  married  in  ^^^ 
Tennessee,  there  was  a  presumption  that  the  marriage  was  t 
valid,  and  according  to  the  laws  of  the  State,  unless  the  con-  ^Wsw^a- 
trary  was  sheWn;  upon  the  plain  principle  that,  in  a  matter 
of  so  much  importance  as  marriage,  a  certain  mode  wonid 
not  be  adopted  and  become  common,  unless  it  was  according 
to  the  laws  of  the  country.  Besides,  the  laws  of  Tennes- 
see, as  read  in  evidence,  shewed  that  this  mode  was  accord- 
ing to  law,  and  although  the  licence  had  not  been  produced 
on  the  trial,  it  appeared  that  the  laws'of  Tennessee,  like  our 
laws,  did  not  declare  a  marriage  void,  when  there  was  no 
licence,  but  merely  imposed  penalties.  Upon  the  second 
point,  it  was  for  the  jury  to  say  whether  the  name  of  the 
woman  was.  Diema  or  Diadema — then  the  court  charged 
that  there  was  not  a  fatal  variance  from  the  name  Deadema 
stated  in  the  indictment.  Upon  the  third  point,  the  crime  of 
bigamy  consisted  not  in  the  injury  to  the  first  wife  nor  in  the 
injury  to  the  second  wife,  but  in  the  injury  to  society,  by 
violating  an  institution,  necessary  to  the  very  existence  of 
civil  life;  and,  -although  the  consummation  of  the  second 
marriage  by  connexion  would  have  been  a  great  injury  to 
the  second  wifi^  still  it  was  not  the  gist  ot  the  offence,  and 
it  was  not  necessary  to  enquire  whether  it  had  been  done  or 
not.  Upon  the  iourth  point,  the  court  said  the  evidence  did 
not  raise  the  question.  Upon  the  fifth  point,  it  was  ne- 
cessary that  (here  should  be  an  absence  of  seven  years,  and 
that  the  prisoner  did  not  know,  during  that  time,  of  his 
wife's  existence.  How  these  facts  were  was  a  question  for 
the  jury. 

.  The  jury  found  the  prisoner  guilty.  There  was  a  mo- 
tion foV  a  new  trial,  because  the  court  received  testimony 
that  was  inadmissible,  and  rejected  testimony  that  ought  to 
have  been  received,  and  for  error  in  the  Judge's  charge. 
This  motion  was  overruled.  There  was  then  a  motion  in 
arrest  of  judgment,  because  the  indictment  laid  the  venue 
of  the  first  marriage  in  Tennessee.  The  court  was  of  opin- 
ion that  the  place  of  the  first  marriage  was  not  material,  and 
the  venue  in  Tennessee  could  be  treated  as  surplusage,  espe- 
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Hub  iSldcially  after  verdict;  for  the  substance  of  i}m  oSem»r 

g  .      that,  being  la  the  coanty  of  Surry,  a  married  man,  and  his 

Y       wife  alive,  he  then  and  there  married  a  second  time.     The 

PtiteraoD.  ij|0(iQ||  ^113  overruled.  And  the  court  then  proceeded  to 
pass  thie  judgment-^that  the  prisoner  be  finM  ten^ollars, 
be  imprisoned  for  three  9^onthtj  and  that  the  sheriff  bring 
him  into  court  this  day  at  eleven  o'cloclr  and  brand  him  <m 
the  left  cheek  with  the  Tetter  B.,  and  that  he  give  him  thirty- 
nine  lashes  on  hi«  bare  back  on  the  Tuesday  of  the  next 
County  Court  at  the  public  whipping  post,  and  that  he  be  in 
custody  thereafter  till  the  fine  and  costs  are  paid.  From 
which  judgment  the  defendant  appealed  to  the  Supreme 
Court. 

Bayden,  for  the  defendant,  as  to  the  necessity  oi  proving 
consuhimation  in  the  second  marriage,  cited  I  Wood's  In- 
stit.  57.  As  tp  the  variance  of  names^  3  Starkie's  Ev.  1290, 
1578.  10  East.  83.  Bingham  v  Bicken,  5  Taunt.  814. 
1  Chitt.  Rep.  216.  3d,  as  to  the  proof  of  the  statutes  of  a 
State,  he  contended  that  part  could  not  be  given  in  evidence, 
without  giving  the  whole. 

Atlcrney  General,  in  reply — as  to  the  first  point  contend- 
ed that  the  crime  of  bigamy  was  complete,  without  proof  of 
consummation  of  the  second  marriage.  As  to  the  variance 
of  names  he  cited  1  Chit  Crim.  Law  203.  Arch.  Crim.  Law 
100,  447.  State  v  Farrier,  I  Hawks  489.  As  to  the  law 
of  Tennessee,  Arch.  Crim.  Law  475, 

Gaston,  J.  it  is  objected  on  the  part  of  the  appellant, 
that  the  court  below  erred  in  rejecting  proper  evidence, 
which  was  offered  in  his  behalf.  The  case  states,  that,  pa 
the  cross-examination  of  Jacob  Cluck  and  Daniel  Cluck, 
witnesses  examined  on  the  part  of  the  3tate  to  prove  the  first 
'  marriage  of  the  defendant,  they  were .  bpked  whether  the 
prosecutor  had  not  paid  them  forcoming  to  (his  State  as  wit* 
nesses,  to  which  question  they  replied,  that  he  had  not;  and 
that  afterwards  the  prisoner  called  a  witness  and  proposed  to 
ask  him  whether,  the  said  Jacob  and  Daniel  Cluck  had  not 
told  him}  that  the  prosecutor  had  pfMd  them  for  coming  to 
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this  State  as  witnes^ses.  This  qaestion  was  objected  to,  and  Joiie  18^ 
the  court  sustamed  the  objection.  The  case  ddes  not  set  « 
forth  for  what  prurpose  the  qOestion  was  asked,  or  on  what  v 
ground  it  was  overruled.  If  it  was  a  proper  question  for  P»*^"<"*' 
any  legitimate  purpose,  the  refusal  of  the  court  to  let  it  be 
proposed  was  error.  It  cannot  be  contended  that  the  evi- 
dence offered  was  competent  to  establish  the  fact  that  the 
witnesses  had  .been  paid  by  the  prosecutor;  for  that  fact,  if 
material,  must  be  proved  by  persons,  testifying  under  the 
sanction  of  an  oath,  and  subject  to  cross  examination,  and 
could  not  be  established  by  the  declarations  of  one,  not  & 
party  nor  a  privy  to  the  cause.  But  it  is  fnlsi'sted  that  the 
evidence  was  receivable,  as  having  a  tendency  to  affect  the 
credit  of  those  witnesses,  because  it  shewed  that,  as  to  this 
fact^  they  had  given,  when  not  on  oith,  a  differeiit  represen- 
tation from  that  to  which  they  had  deposed  on  the  trial.  If 
the  fact,  in  ralation,  to  which  these  inconsistent  representa-  ' 
tions  were  alleged  to  have  been  made,  had  been  one  consti- 
tuting a  part  of  the  evidence  of  the  witnesses,  upon  the 
transaction  under  investigation,  we  should  not  heMtate  in 
holding,  that  it  was  competent  to  attack  the  credit  of  the 
tvitnesses  by  testimony  of  the  kind  offered.  It  is  well  set- 
tled, that  the  credit  of  a  witness  may  be  impeached  hy  proof 
that  he  has  made  representations  inconsistent  with  his  pre- 
sent testimony,  and  whenever  these  representations  respect 
ihe  subject  matter,  in  regard  to  which  he  is  examined,  it 
never  has  been  usual  with  us  to  inquire  of  the  witness,  be- 
fore offering  the  disparaging  testimony^  whether  he  has  or 
has  not  made  such  representations.  But  with  respect  to  the 
collateral  parts  of  the  witness'  evidence,  drawn  out  by  cross- 
examination,  the  practice  has  been  to  regard  the  answers  of 
the  witness  as  conclusive,  and  the  party  so  cross-examined 
shall  not  be  perrailtcJ  ro  contradict  him.  Of  late,  however, 
it  is  understood  that  this  rule  does  not  apply  in  all  its  rigour, 
when  the  cross-examination  is  as  to  matters  which,  although 
collateral,  tend  to  shew  the  temper,  disposition  or  conduct  of 
the  witness  in  relation  to  the  cause  or  the  parties.  His  an- 
i»wers  as  to  these  matters  are  not  to  be  deemed  conclusive, 
and  may  be  contradicted  by  the   interrogator — ^and,  in  this 

44 
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June  1842  class,  we  thiiik,  may  be  included  the  enquiry,  whether  thfe 
gj^^     witnesses  have  been  paid  by  the  prosecutor  for  their  attend- 
T        ance.    So  the  court  below  thought,  and  therefore  did  re- 
Patierton.  ^gj^g  the  evidence  of  the  witness,  who  was  subsequently  of- 
lered  for  this  purpose.     But  the  testimony  rejected  was  noi 
offered  to  contradict  what  the  witnesses  had  deposed.     Mad 
these  witnesses  been  asked  whether  they  had  made  the  rep- 
resentations attributed  to  them,  and  on  being  so  ask^d  had 
denied  the  fact,  then  the  representations  iliight  have  been 
proved  upon  them,  and  the  effect  of  this  contradiction  upon 
their  credit  would  have  been  a  fit  matter  to  be  weighed  by 
the  jury.     But  we  hold  it  to  be  unfair  to  attack  the  credit  of 
a  witness,  by  shewing  that  his  answer,  extracted  by  cross- 
examination,  on  an  enquiry  of  this  charwcter,  does  not  cor- 
respond with  some  statement  previously  made,  without  first 
drawing  his  attention  to  such  supposed  statement,  so  as  to 
revive  his  recollection  thereof  and  afford  him  an  opportuni- 
ty, if  he  remembers  or  admits  it,  of  giving  it  fully,  with  such 
explanations  as  the  circumstances  may  justify.    With  res- 
pect to  the  subject  matter  of  the  witness'  evidence,  be  may 
be  presumed  to  come  prepared  to  testify  with  a  freshened 
memory  and  carefully  directed  attention-^^but  this  presump- 
tion does  not  exist  as  to  collateral  matters,  remotely  connect- 
ed with  that  subject  matter;  and  justice  to  the  witness,  and 
still  more,  reverence  for  truth  requires,   thnt,  before  be  be 
subjected   to  the   suspicion    of  perjury,  he  shall   have  a 
chance  of  awakening  ^uch  impressions  in  respect  thereof  as 
may  be  then  dormant  in  his  memory.     We  hold,  therefore, 
that  the  court  did  not  err  in  rejecting  this  testimony.    It  is 
further  objected,  that  the  defendant  proposed  to  prove  by  his 
second  wife,  that  his  marriage   with  her  had  not  been  con- 
summated by  carnal  knowledge  of  her  body,  and  that  the 
court  rejected   this  testimony.     The  ground  on  Which  the 
court  below  placed  the  rejection  of  this  testimony,  was,  be- 
cause the  defendant,  by  calling  her  as  a  witness,  admitted 
that  she  was  not  his  wife,  and  by  that  admission,  inasmuch 
as  the  fact  of  the  second  marriage  had  bee&  established,  he 
necessarily  admitted  the  validity  of  the  first  marriage,  and  of 
consequence  the  crime  wherewith  he  was  charged.    We  are 
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t)ot  satisfied  that  this  ground  can  be  sustained,  on  on  indict- iaD«>184S 
ment  for  bigamy.  The  second  wife,  it  seems,  is  a  witness  "T"[I"" 
either  for  or  against  her  husband,  simply  because  such  se-  y 
cond  marriage  is  ipso  facto  void.  Bailer's  N.  P.  286-7.  Paiiersoa* 
Unquestionably  she  is  admissible  as  a  witness  against  him,  I 
'Hale's  P.  C.  693, 66 1, and  it  is  believed  to  be  a  settled  principle, 
that  whenever  husband  and  wife  are  admissible  witnesses  a- 
gafnst  each  other,  they  are  also  admissible  for  each  other. 
Rex  V  Sergeant  tj*  others,  Ryan  &  Moody  352  (21  E.  C. 
L.  R.  453.)  There  are  certainly  cases,  where  the  fact  of  a 
second  marriage  being  had,  living  a  former  wife  or  husband, 
does  not  constitute  the  crime  of  bigamy.  Our  statute,  de- 
fining the  crime  and  declaring  the  punishment  thereof,  pro« 
vides,  (hat  it  shall  not  extend  to  any  person,  whose  husband 
or  wife  shall  continually  remain  beyond  sea  for  the  space  of 
seven  years  together,  nor  to  any  person  whose  husband  or 
wife  shall  absent  him  or  herself  in  any  other  mnnner  for  , 
the  space  of  seven  years  together,  such  person  not  knowing 
his  or  her  husband  or  wife  to  be  living  within  the  time.  In 
neither  of  these  excepted  cases  can  the  husband  or  wife  be 
,  -prosecuted  for  the  second  marriage,  yet  that  second  marriage 
is  absolutely  void.  An  admission  of  the  invalidity  of  the 
second  marriage  is  not  therefore  a  necessary  admission  of 
guilt.  But  Ve  hold,  that  the  testimony  offered  was  properly 
^rejected,  because  the  fact,  proposed  to  be  established  by  it, 
was  wholly  irrelevant.  The  crime,  in  the  language  of  our 
act,,  was  completed,  when  '<  any  person,  now  married,  or  who 
shall  be  hereafter  married,  doth  take  to  him  ox  hejrself  anoth- 
er husband  or  wife,  while  his  or  her  former  wife  or  husband 
is  still  alive"^^and  there  can  be  no  question  but  that  this  is 
done,  when  the  parties  before  the  authorized  minister  declare 
that  they  the.retttke  each  other  for  man  and  wife.  Consen- 
sus non  concubitus  facit  nupiias.  Marriage,  or  the  rela- 
tion of  husband  and  wife,  is  in  law  complete,  when  parties,  f 
able  to  contract  and  willing  to  contract,  actually  have  con- 
tracted to  be  man  and  wi(e  in  the  forms  and  with  the  solem- 
nities required  by  law.  It  is  marriage— it  is  this  contract, 
which  gives  to  each  right  or  power  over  the  body  ot  the 
tOther,  and  renders  a  conseqqent  cohabitation  lawful.    And 
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June  1842  \{  jg  ^be  abuse  of  this  formal  and  solemn  contract,  by  enter- 

g^g^~     inginto  it  a  second  time,  when  a  former  husband  or  wife  is 

V        yet  living,  which  the  law  forbids  because  of  its  outrage  upon 

Pattersop.pyjjij^j  decency,  its  violation  of  the  public  economy,  as  well 
as  iis  tendency  to  cheat  one  into  a  surrender  of  the  person 
under  the  appearance  of  right.  A  man  takes  a  wife  lawful- 
ly, when  the  contract  is  lawfully  made.  He  takes  a  wife  un- 
lawfully, when  the  contract  is  unlawfully  made— and  thi? 
unlawful  contract  the  law  punishes.  It  is  also  objected^  on 
the  partQf  the  prisoner,  that  improper  evidence  was  receiv- 
ed against  him.  In  the  first  place,  he  objects  to  all  the  evi- 
dence received,  tending  to  establish  that  a  marriage,  contract- 
e/i  in  Tennessee,  with  the  forms  and  solemnities  described 
by  the  witnesses  as  accompanying  that  with  his  former  wife, 
was  a  valid  marriage,  according  to  the  laws  of  that  State* 
If  we  were  to  give  this  objection  all  the  effect  claimed  by  il, 
and  to  admit  that  the  vyhole  of  this  testimony  was  improper- 
ly received,  yet  the  defendant  jvouldi  derive  no  benefit  there- 
from. The  marriage  was  solemnized  in  the  manner  prescrib- 
ed by  the  laws  of  this  State,  and,  until  the  contrary  appears, 
we  must  understand  that  a  marriage,  so  solemnized,  would 
.  be  good  wherever  celebrated.  But  besides  it  was  solemnized 
according  to  the  laws  existing  when  Tennessee  constituted 
a  part  of  this  State,  laws  which  still  exist  here,  and  which 
must  yet  exist  there,  unless  they  have  been  repealed  or  mod- 
ified by  subsequent  legislation.  We  know  judicially,  because 
it  is  a  part  of  ^he  public  law  of  this  iState,  that  the  State  of 
Tennessee  was  once  a  territory  within  the  limits  of  this 
State,  and  in  the  year  1789  was  ceded  to  the  United  States, 
upon  an  express  stipulation,  that  the  laws  in  force  and  use 
in  the  State  of  North  Carolina,  at  that  time,  should  be  and 
(Continue  in  full  force,  within  the  territory  thereby  ceded^ 
until  the  same  should  be  repealed  or  otherwise  altered  by  thQ 
legislative  authority  thereof — (see  act  of  pessipn.  Rev.  Code 
eh.  299i)  We  must  presume  the  continued  existence  of  thi^ 
law,  until  the  contrary  is  shewn.  But  there  is  no  doubt  en- 
itertained,  upon  the  questions  raised  with  respect  to  the  re: 
ception  of  the  certified  copy  of  the  law  of  Tennessee  from 
the  Secretary's  office.    It  is  enacted  that  "in  all  suits,  whereii^ 
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it  may  be  necessary  for  the  decision  of  the  case,  to  produce  Jan«  184 
in  evidence  the  law  of  any  of  our  sister  States,  it  shall  and  ~  g^^^^ 
may  be  lawful  for  either  party  to  produce  m  court  a  copy  of  v 
the  law  of  such  Slate,  drawn  off  by  the  Secretary  of  our  P^^t^^o"* 
State,  from  the  copy  of  the  laws  of  our  sister  State, deposited 
in  his  or  the  executive  office,  certified  under  his  hand  with^ 
the  seal  of  the  State  of  North  Carolina  attached,  and  it  shall 
be  his  duty  to  furnish  said  copy  when  required,  and  such 
copy,  thus  attested,  shall  he  held  and  deemed  sufficient  evi- 
dence of  the  existence  of  such  law."  ^Rev.  Stat.  ch.  44, 
sec.  3.)  It  is  admitted  that  the  certificate  accompanying 
the  copy  of  the  law  of  Tennessee  from  the  Secretary's  office, 
was  in  all  respects  full  and  in  due  form.  But  it  is  contend- 
ed, that  the  act  referred  to  authorizes  the  production  of  such 
copies,  as  evidence  in  civil  suits  only^  and  not  in  pleas  of 
the  Statp;  and  further,  that  on  an  inspection  of  the  copy 
certified  by  the  Secretary,  it  was  apparent  that  the  same  was 
not  a  full  copy.  Now  it  cannot  be  denied,  that  the  words 
of  the  act  f'  all  suits  wherein  it  may  be  necessary  for  the  de- 
cision of  the  case  to  produce  in  evidence  the  law  of  a  sister 
State**  are  sufficiently  broad  to  take  in  criminal  prosecutions 
as  well  as  civil  actions.  Nevertheless  as  it  is  possible  that 
these  terms  may  have  been  used  with  reference  to  cases  of 
the  latter  description  only,  we  should  not  hesitate  so  to  con- 
strue the  act,  if  any  suffici^^nt  reason  were  offered,  for  assign- 
ing to  it  this  restricted  meaning.  But  instead  of  this,  we 
have  strong  grounds  for  believing  that  it  was  with  a  special 
view  to  criminal  prosecutions  the  act  was  passed.  It  was  first  , 
enacted  at  the  session  of  our  Legislature,  in  December  1823, 
and  the  avowed  purpose  of  its  enactment  was  to  correct  an 
inconvenience,  which  had  been  proclaimed  by  this  court  at 
the  prceding  term  in  a  criminal  prosecution.  The  court 
there  reversed  the  judgment  rendered  below  against  one  in- 
dicted for  passing  counterfeit  money,  purporting  to  have  been 
issued  by  the  bank  of  another  State,  because  the  statute  book 
of  that  State  had  been  received  as  evidence  on  the  trial  to 
prove  the  law  establishing  the  Bank.  State  v  Twitly,  2 
Hawks,  441.  Besides,  the  act  of  1823,  by  its  second  sec- 
tion, provided,  that  the  Secretary  should  receive  fees  from 
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June  1843 the  Treasurer  of  the  State  "for  all  copies thos  furnished  (or 
""state  *^®  "^  ^^  ^^®  Attorney  General  or  Solicitor  of  the  State  in 
▼  any  suit  in  which  the  Stale  may  be  party'^ — and,  ever  since 
l^atterson.  jfj^  ^^j  Qf  J823  down  to  this  day,  copies  of  laws  so  certified 
have  been  received  on  trials  of  pleas  of  the  State  without  a 
question  or  doubt  of  their  admissibility.  The  Revised  Stat- 
utes of  1837  re-enact  the  whole  of  the  act  of  1823^-giving 
the  first  section  of  it  verbatim^  in  chapter  44,  sect.  3,  and 
the  second  section  substantially  in  chapter  105,  sect.  13. 
We  have  no  doubt  that  the  act  of  1823  received  a  proper 
eonstmction,  and  that  the  act  on  the  same  subject  in  the 
same  ternos  in  the  Revised  Statutes  should  receive  the  same 
construction.  The  other  ground  on  which  the  prisoner's 
counsel  contends  that  the  certified  copy  of  the  Tennessee 
law  was  improperly  received,  viz:  that  on  inspection  it  ap- 
pears not  to  be  a  full  copy  of  the  law,  is,  we  think,  founded 
in  a  misapprehension.  Tiie  taw,  whereof  a  copy  is  request- 
ed to  be  cerified,  is  tlie  law  o/  Tennessee.  All  of  that  law 
is  certified,  beginning  with  those  parts  of  the  statutes  of 
North  Carolina  which  were  in  force  when  Tennessee  was 
ceded,  and  going  down  to  the  latest  legislation  on  that  sub- 
ject. "What  would  seem  to  be  omitted— are  the  sections  of 
the  North  Carolina  Statutes,  which  had  been  repealed  before 
Tennessee  was  ceded.  It  may  be  added  on  this  head,  that 
if  the  certified  copy  of  the  Tennessee  law  was  properly  re- 
ceived in  evidence,  it. becomes  unnecessary  to  enquire,  whe- 
ther the  testimony  of  the  witnesses  on  that  point  was  admis- 
sible.   Itxx)uld  do  the  prisoner  no  injury. 

The  remami»g  fart  of  the  evidence,  alleged  to  have  been 
improperly  received  aj^ainst  the  jdelendant,  is  to  be  found  in 
that  part  of  the  case,  which  states,  that  the  prosecuting  ofii- 
cer  m  cross-examining  9  witness  for  the  prisoner,  was  per- 
mitted to  ask  him,  in  relation  to  his  peregrinations  between 
this  State *and  Tennessee,  whether  be  had  not  selected  the 
night  as  the  most  opportune  season  for  commencing  his 
journies — notwithstanding  tbii  question  was  objected  to  by 
the  prisoner's  counsel,  because  of  its  tendeiu;y  to  disparage 
the  witness.  Now  it  has  certainly  been  much  dispiHed  how 
far  a  witness  shall  be  compelled  to  answer  qneslioDs  wbicb^ 
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without  charging  him  with  crimes,  have  a  tendency  to  his  J«ne  1848 
disparagement  or  disgrace,  and,  although  we  believe  that  the     g       "" 
weight  of  authority  is  that  the  witness  may  be  compelled  to        ▼ 
answer  such  questions,   we  feel  that  the  subject  is  not  free  P*^woo. 
from  difficulty.     But  we  understand,  that  there  is  no  doubt 
but  that  such  questions  may  he  rightfully  asked;  and  the  on- 
ly doubt  is,  whether,  when  they  are  so  asked,  the  witness 
may  decline  to   answer   them,  (see  the  cases  referred  to  1 
Star,  on  Ev.  note  to  172.)     We  hold,  therefore,  this  objec- 
tion, unsupported.     An  exception  was  also  taken,  because  of 
an  alleged  misdirection  of  the  jury  on  the  subject  of  a  van* 
anee  between  the  name  of  the  lawful  wife,  as  stated  in  the 
indictment,  and  her  true  name,  as  proved  by  the  witnesses. 
It  is  charged  in  the  indictment,  that  the  defendant  married 
one  Deadema  Kidwell,  spinster,  and  that,  afterwards,  and 
while  the  said  Deadema  was  alive,  he  took  to  wife  one  Leah 
Carter.     The  court  instructed  the  jury  that,  if,  upon  the  tes- 
timony of  the  witnesses,  they  should  believe  the  christian 
name  of  the  first  wife  was  Diadema,  there  was  not  a  fatal 
variance  between  the  indictment  and  the  proof,  and  the  de- 
fendant might  be  convicted  as  charged.     It  is  a  great  rule  of 
evidence  that  the  proofs  should  correspond  with  the  allega- 
tions, and  where  persons  are  described  by  name  simply,  in 
the  allegations,  evidence  in   relation  to  persons  of  different 
names  cannot  be  considered  as  applicable  to  those  so  de- 
scribed.    But  it  is  also  well  established,  that  a  name,  mere- 
ly   misspelled,  is,  nevertheless,  the  same  name.     Now,  as 
names  arc  to  a  great  extent  arbitrrry,  and  to  that  extent  are 
distinguishable  from  each  other  only  by  the  combinations  of 
the  letters  or  syllables  whereof  they  are  composed,  it  becomes  ' 
a  difficult  matter  to  fix  theJine,  which  separates  the  cases  of 
mistake  in  spelling  the  same  name,  from  those  variations  in 
spelling,  which  constitute  different  names.      The  nearest 
approach  to  it  is  to  be  found  in  the  rule  of  idem  sonans, 
that  those  names  shall  be  considered  identical  which  sound 
alike.     Instances  of  the  application  of  this  rule  are,  of  Se- 
grave  for  Seagrave  (  Williams  v  Ogle^  2  Str.  889,)    Bene- 
detto for  Beneditto,  {Abuthol  v  Beneditio,  2  Taun.  401.) 
Whineyard  for  Winyard,  (Bex  v  Foster,  R.  &  R.  412)— 
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Jane  1843  and  of  Anny  for  Anne,  State  v   Uptdh,  1  Dev.  613.    The  * 
g   .       variance  here  objected  seems  to  us  not  greater  than  those, 
T        which  in  some  of  the  cases  referred  to  were  held  to  be  imma- 

Paiterson.  terial,  and. to  amount  to  no  more  than  misprisions  in  spelling. 
We  cannot  doubt  but  that  Deadema  and  Diadema  Kidwell 
are  ope  and  the  same  person,  and  therefore  we  hold  this  di- 
rection of  the  Judge  not  erroneous.  We  deem  it  unneces* 
6ary  to  take  particular  notice  of  the  other  matters  of  excep- 
tion raised  upon  the  record.  They  are  clearly  untenable. 
It  must  be  certified  to  the  court  that  there  is  no  error  in  their 
proceedings,  and  they  most  be  directed  to  go  on  to  sentence. 

Per  Curiam,  Ordered  accordingly. 
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WILLIAM  E.  ADAMS  w.  JOHN  tiAYES. 

A,  living  in  North  Carolina,  sent  to  his  son-in-law  B,  lifingrin  Sooth 
Carolina,  certain  negro  slaves.  Afterwards  A,  being  tn  South  Caro- 
lina at  the  plantation  of  B,  where  the  negroes  then  were  in  the  pos^ 
session  of  B,  told  B,  in  the^  presence  of  other  persons,  ^*  that  he  (A) 
had  no  claim  to  the  negrpes  or  the  other  property  that  had  heen  sent  to 
B's  wife,"  and  further  said,  *'  that  the  negroes  were  the  property  of 
B,  that  B  might  dispose  of  them  as  he  saw  proper,  and  that  he  (A) 
had  no  claim  to  them."  The  law  of  Sooth  Carolina,  in  relation  to  pa- 
rol gifts  of  slaves,  is  the  same  as  the  common  law  respecting  parol 
gifts  of  other  personal  chattels: 

Ihld  by  the  court  that  this  was  not  a  gift  of  the  negroes  to  B — that  to 
constitute  a  valid  parol  gift  of  personal  chattels  an  actual  delivery  is 
necessary,  thQt  is,  some  act  is  required  by  which  the  possettioti^)^  the 
thing  delivered  shall  be  transferred  from  the  donor  to  the  donee.  The 
circumstance  thatthe  negroes  are  in  the  actual  possession  of  the  do- 
nee, at  the  time  the  parol  declaration  of  giti  is  made,  forms  no  excep- 
tion to  this  general  rule. 

If  a  gift  had  been  made  in  South  Carolina,  according  to  the  laws  of  that 
State,  the  gift  would  have  been  good  here. 

For  the  purpose  of  shewing  that  a  loan  and  not  a  gift  to  a  married 
daughter  was  intended,  it  is  not  competent  to  prove  that  loans  and  not 
gifts  were  made  to  other  daughters  on  their  marriage. 

The  case  of  Ficot  v  Sanderaon^  I  Dev.  309,  cited  and  approved* 

Appeal  from  the  Superior  Court  of  Lincoln  county,  at 
Spring  Term,  1842,  his  Honor  Judge  Pearson  presiding. 

The  action  was  of  Trover  for  five  negro  slaves,  which  the 
plaintiflT  claimed  under  a  parol  gift  by  the  defendant  in  the 
State  of  South  Carolina.  The  law  of  South  Carolina  on 
the  subject  of  parol  gifts  of  slaves  was  proved  by  the  depo- 
sitions of  professional  men  in  that  State  to  be  the  same  as 
the  common  law,  in  relation  to  parol  gifts  of  other  personal 
chattels.  It  was  proved  that  llie  plaintiff,  residing  in  South 
Carolina,  married  in  North  Carolina  the  daughter  of  thede- 

45  / 
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June  1S42  fendant,  who  resided  in  the  latter  State — that  this  marriage 
~r  took  place  in  September,  1836 — that  after  the  marriage  the 
-  r  plaintiff  took  two  of  the  negroes  claimed.  Romnlns  and  Jn- 
Hayes.  ij.,^  ^vrith  him  fronr  the  house  of  the  defendant  to  his  own 
residence  in  South  Carolina — that  the  defendant  told  the 
plaintiff  he  would  send  the  negroes  Selina  and  her  two  chil- 
dren (the  other  three  negroes  claimed)  to  his  plantation  in 
South  Carolina,  as  soon  as  he  could'mak^  it  convenient — that 
toon  thereafter,  in  November,  1836^  the  defendant  employed 
one  Bciker  to  carry  the  three  negroes  and  certain  articles  of 
household  and  kitchen  furniture  to  the  plaintiff's  plantation  in 
South  Carolina — ^that  while  Baker  was  loading  and  the  ne- 
gross  getting  into  the  wagon,  the  defbnd£int  told  him  this 
was  property  he  was  loaning  to  his  daughter,  Mrs.  Adams, 
ond  directed  him  to  deliver  the  negroes  and  other  articles  at 
the  plantation  of  the  plaintiff,  which  he  accordingly  did.  It 
was  proved  by  the  deposition  of  Joseph  Adams,  that,  in  the 
latter  part  of  the  year  1835,  the  negroes  were  in  the  posses- 
sion of  the  plaintiff  at  his  plantation  in  South  Carolina — 
that,  in  the  latter  part  of  the  year  1837,  at  the  plantation  of 
the  plaintiff,  he  hettrd  the  defendant  tell  the  plaintiff  <<that 
he  (the  defendant)  had  no  claim  to  the  negroes  now  in  con- 
troversy, or  the  other  property  that  had  been  sent  to  his 
wife" — that  the  defendant  said  "the  negroes  were  the  pro- 
perty of  the  plaintiff— that  the  plaintiff  might  dispose  of 
them  as  he  saw  proper,  and  that  the  defendant  had  no  claim 
to  them."  This  witness  stated  that  the  negroes  were  then 
in  the  plaintiff's  possession,  and  present.  The  defendant 
offered  to  prove  that,  upon  the  marriage  of  his  other  children, 
tome  of  whom  married  beiore  and  some  after  Mrs.  Adams, 
the  ^^fendant  had  expressly  made  loans  of  the  property  they 
had  got,  and  not  gifts.  This  evidence  was  objected  to  by 
the  plaintiff  and  rejected  by  the  court.  It  was  also  in  evi- 
dence that,  in  the  spring  of  1837,  the  plaintiff  and  his  wife 
disagreed,  so  much  so  that  she  lefl  his  house  and  returned  to 
her  father's,  who  prevailed  upon  her  to  go  back  and  try  to. 
live  with  her  Husband,  and  observed  at  the  time,  "tliatif 
they  should  conclude  to  make  a  final  separation,  her  going 
back  would  giic  him  a  footing  to  get   back  the  property." 
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She  weat  back,  but  she  and  her  husband  agreeing  no  better,  ^"m  18*a 
some  time  in  the  fall  of  1837,  whether  before,  after,  or  at  the    ^^^^^"^ 
time  of  the  conversation  deposed  to  by  Joseph  Adams,  the       t 
evidence  left  uncertain,  the  defendant  went  to  South  Caroli-  Hajw. 
ua  and  brought  Mrs.  Adams  and  her  infant  child  home  with 
him,  where  they  stili  remain.    It  was  also  in  evidence  that 
isome  few  weeks  afterwards,  .the  defendant  procured  twomea 
to  go  to  South  Carolina  and  take  the  negroes  from  the  pos- 
session of  the  plaintiff  in  the  night  time  and  bring  them  to 
him — that  the  plaintiff  demanded  the  negroes  of  the  de- 
fendant, who  refused  to  give  them  up,  whereupon  thisactioa 
was  brought.     In  the  course  of  the  trial  certain  depositions 
were  offered  by  the  plaintiff,  to  which  the  defendant's  coun- 
sel objected,  because,  the  notice  being  to  take  them  on  the 
10th  and  1 1th  of  a  certain  month;  the  depositions,  as  he  al- 
leged, were  not  taken  in  pursuance  of  the  notice,  inasmuch 
as  they  were  commenced  on  the  10th  and  certified  on  the 
11th.    The  court  overruled  the  objection. 

The  court  charged  the  jury,  that  whether  the  negroes 
were  in  the  first  instance  loaned  or  given  by  the  defendant  to 
the  plaintiff,  it  was  not  material  to  inquire;  for  the  transac- 
tion, taking  place  in  North  Carolina,  did  not  pass  the  title, 
whether  it  was  a  parol  gift  or  a  mere  loan — that  piurt  of  the 
case  was  with  the  defendant,  taking  it  either  way — that  the 
^sition  assumed  by  the  plaintiff's  counsel,  that,  if  ibe  de- 
fendant made  a  parol  gift  in  Narth  Carolina,  4he  fact  of  the 
defendant's  afterwards  sending  the  three  negroes  Selina  and 
her  two  children  to  his  son-in-law,  (he  plaintiff,  in  South 
Carolina,  brought  the  case,  so  far  as  these  negroes  werC'Con- 
eerned,  within  the  laws  of  South  Carolina  and  passed  the 
title  to  the  plaintifi,  was  entirely  erroneous;  for  if  the  gifl 
was  made  in  North  Carolina,  it  was  subject  to  the  laws  of 
North  Carolina,  and  it  made  no  sort  of  difference,  whether, 
after  that,  the  plaintiff  took  the  negroes  himself  to  South 
Carolina,  or  the  defendant  had  the  kindness  to  send  them  to 
him  there:  but  the  court  further  told  the  jury,  that  after  the 
negroes  got  into  South  Carolina,  whether  there  had  l^en  a 
previous  gift  or  loan  in  North  Carolina  or  not,  if,  then,  the 
defendant,  being  in  South  Carolina,  made  a  parol  gift  ^f 
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Jane  1849  them  there  to  the  plaintifF,  that  new  gift,  if  there  was  such 
"Tj  a  one  made  in  South  Carolinaj  would  be  governed  by  the 
▼  laws  of  South  Carolina,  according  to  which  negro  property- 
Hayes,  could  pass  by  parol  gift,  and  the  plaintiff  would  be  entitled 
to  recover.  The  court  then  left  it  to  the  jury  to  say  whe- 
ther the  evidence  satisfied  them  that  the  defendant  had  made 
a  new  gift  in  South  Carolina;  charging  them  that  they  must 
first  satisfy  themselves  whether  the  conversation  deposed  (o 
by  Joseph  Adams  took  place  as  stated  by  him;  and,  if  so, 
whether  by  that  conversation  the  defendant  intended  then 
and  there  to  give  the  negroes  to  the  plaintiff,  or  merely  to 
admit  that  he  had  previously  made  a  gift  to  him  in  North 
Carolina,  and  in  deciding  this  question  they  must  give  to  all 
the  evidence  offered  in  this  case  its  proper  consideration.  If 
there  was  a  new  gift  in  South  Carolina,  the  plain'ti^  was 
entitled  to  recover,  but  if  the  defendant  merely  admitted 
then  that  he  had  made  a  gift  in  North  Carolina,  then  the 
plaintiff  was  not  entitled  to  recover.  The  jury  found  a  ver- 
dict lor  the  plaintiff.  The  defendant  moved  for  a  new  trial, 
1st,  because  the  court  erred  in  permitting  the  depositions  to 
be  read:  2ndly,  in  excluding  the  evidence  of  the  manner  iii 
which  the  defendant  had  put  property  into  the  possession  of 
his  other  children  upon  their  marriage:  3dly,  in  leaving  to 
the  jury  the  question  whether  there  had  been  a  gift  in  South 
Carolina,  upon  the  ground  that  there  was  no  evidence  of 
such  a  gift.  The  motion  was  overruled,  and  judgment  be- 
ing rendered  for  the  plaintiff,  the  defendant  appealed. 

Boyden  for  the  plaintiff. 

Badger^  W.  J.  Alexander  and  D.  P.  Cfildttell  for  the 
defendant. 

Gaston,  J.  The  two  first  exceptions,  taken  by  the  de- 
fendant in  this  cause,  appear  to  us  clearly  untenable,  and 
have,  indeed,  been  virtually  abandoned  by  his  counsel.  But 
the  third  exception  deserves  a  particular  examination. 

The  presiding  Judge  upon  the  trial  directed  the  attentioti 
pf  the  jury  to  the  enquiry,  whether  the  evidence  established 
thfi  fact  of  a  p«rol  gift  of  the  slaves  in  dispute,  made  in  thf 
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State  of  South  Carolina;  and^  upon  that  enquiry,  he  espe- June  1F49 

cially  instructed  them  to  ascertain,  whether  in  the  conversa-  ~; 

AoBcns 
tion  between  the  defendf^nt  and  the  plaintiff  in  South  Caro-       y 

litia,  as  set  forth  in  the  deposition  of  Joseph  Adams,  the  de-    Hayes. 

fendant  declared  an  intent  then  and  there  to  ghe  these  slaves 

to  the  plaintiff,  or  only  admitted   that  he  had  previously  so 

given   them;  and  that,  to  fix  the  meaning  of  this  conversa* 

lion,  they  should  also  take  into  consideration  all  the  other 

evidence  given  in  the  cause — and  then  added,  that,  if  they 

ascertained  that  the  defendant  thus  made  a  gift  in  South 

Carolina,  the  plaintiff  was  entitled  to  recover;  but  if  they 

collected  no  more  than  an  admission  by  him  of  a  previous 

gift  in  North  Carolina,  the  plaintiff  was  not  entitled  to  re^ 

cover.     The  specific  objection  taken  to  this  instruction  is, 

for  that  there  was  no  evidence  before  the  jury,  upon  which 

they  could  find  a  gift  then  made. 

The  conversation  referred  to  is  thus  stated:  The  parties 
were  together  at  the  plantation  of  the  plaintiff  in  South 
Carolina,  in  the  latter  part  of  the  year  1837,  and  the  negroes 
in  dispute  were  then  present  and  in  the  possession  of  the 
plaintiff,  when  the  defendant  told  the  plaintiff,  that  he  (the 
defendant)  had  no  claim  to  the  negroes  or  the  other  proper* 
ty  that  had  been  sent  to  his  (the  plaintiff  *s)  wife.  The  de- 
fendant said  that  the  negroes  were  the  property  of  the  plain* 
tiff;  that  the  plaintiff  might  dispose  of  them  as  he  saw  pro* 
per,  and  that  the  defendant  had  no  claim  to  them. 

It  is  to  be  regretted  that  the  witness  had  not  stated  circum* 
stantially  all  that  occurred  in  this  conversation.  It  cannot 
be  doubted  but  that  it  was  a  mutual  conversation,  and  what 
passed  therein  on  the  part  of  the  plaintiff  might  well  eluci- 
date the  words  of  the  defendant,  to  which,  or  to  the  substance 
whereof,  this  witness  has  undertaken  to  depose.  But  be  thi^ 
as  it  may,  we  feel  ourselves  bound  to  say,  that  what  was  thu^ 
said  was  not  in  law  evidence  of  a  gift  then  made  ot  the  n^* 
groes. 

The  common  law,  on  the  subject  of  gifts  of  chattels,  is,  we 
are  informed^  the  law  of  South  Carolina  with^^spect  to  gifts 
^f  slavei^r  fi^  l>y  tbat  law  a  gifl  of  chattels  ixmy  be  made  by 
paroL    But  it  is  the  settled  xule  of  the  comrnon  law^  that  to  ' 
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Jane  id4fia  parol  gift  of  chattels,  delivery  of  the  chattels  is  an  indis- 
Adams"  pensable  requisite.  In  the  elementary  books  the  doctrine  is 
'  T  thus  expressed:  "Grants  or  gitls  of  chattels  personal,^  says 
Hayes.  Blackstone  2ud  Com.  441 — "ore  the  act  of*  transferring  the 
righi  and  the  possession  of  them,  whereby  one  man  renounces 
find  another  man  immediately  acquires  all  title  and  in- 
terest therein,  which  may  be  done  either  in  writing,  or  by 
word  of  mouth  attested  hy  sufficient  evifdenccy  of  which  the 
delivery  of  possession  is  the  strongest  and  most  essential*^ 
Chancellor  Kgmt  in  his  lectures,  2nd  Kent's  Com.  438,  lays 
dovm  the  rule  thus;  "  Delivery  is  essential,  both  at  Iiaw 
and  in  Equity,  to  the  validity  of  a  parol  gift  of  a  chattel  or 
a  chose  in  action,  and  it  is  the  same  whether  it  be  a  gift  in- 
ter vivos  or  causa  mortis.  Without  an  actual  delivery  the 
title  does  not  pass."  In  delivering  the  opinion  of  the  Su- 
preme  Court  of  New  York,  in  the  case  of  Noble  v  Smith, 
gd  Johns.  £2,  ihts  eminent  jurist,  then  the  Chief  Justice  of 
the  c«U6t,  traces  this  jule  up  to  the  time  of  Bracton,  by 
whom  it  is  laid  down  in  precise  terms.  In  the  case  of  Ward 
V  Turner,  2nd  Ves.  sr.  431,  which  has  been  regarded  as  a 
leading  case  in  all  donations  mortis  causa,  it  was  most  em- 
phatically declared  by  Lord  Hardwicke,  that  an  actual  de- 
livery is  mdispensable  to  vest  the  property,  if  the  subject  of 
the  gift  be  capable  of  delivery — and  where  it  is  not,  there 
Bousthe  a  delivery  of  something,  which  is  altogether  equiv- 
alent to  an  actual  delivery -of  the  thing  itself.  The  ground 
of  his  Lordship's  decision  is,  that  by  the  law  of  England  the 
delivery 'Of  .things,  w4ii^h  He  in  livery,  is  indispensable  to  a 
gift,  and,  in  adopting  from  the  civil  law  donations  Mortis 
causa,  the  EngUsh  law  admitted  them  only,  when  they  con- 
formed to  this  inflexible  rule,  and  were  accompanied  by  de- 
livery. To  shew  this,  he  referred  to  Swinburne  who  is  ex- 
plicit on  the  point.  Swinb.  17,  22,  23.  The  doctrine  es- 
tablished in  Ward  v  Turner  has  been  •recognized  as  un- 
doubted law,  and  has  been  applied  also  to  cases  of  gifts  inter 
vivos  in  Tate  v  Hibbert,  2  Ves.  J«n.  lll-^-in  Antrohus  v 
Smith,  12  Yes.  39 — and  in  Bunn  v  Markham,  7  Taun. 
224.  In  Ivans  v  Smallpiece,  2  Barn.  &  Aid.  351,  (a  case 
of^ft  inter  vivos,)  it  was  laid  down  by  Abbot,  Cb.  Justice, 
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that  "by  the  law  of  England,  in  order  to  transfer  property  Jonr  1843 
by  gift,  there  must  be  either  a  deed  or  instrument  of  giit,  or~  ,^" 
there  must  be  an  actual  delivery  of  the  thing  given  to  the       v 
donee,"  and  IIolroyd,  Justice,  in  expressing  the  same  opin-    ^•J^^- 
ion,  uses  this  language:  "  in  order  to  change  the  property 
by  a  orift  of  this  description,  there  must  be  a  change  ofpos- 
sessio?i,^^ 

It  may  be  thought  unnecessary  to  adduce  authorities  in 
iupport  of  a  doctrine,  which,  as  a  general  rule,  has  not  been 
controverted,  but  these  may  be  of  use  as  shewing  the  extent 
of  the  rule,  and  tending  to  throw  light  upon  a  supposed  ex- 
ception to  the  rule,  which  is  set  up  by  the  counsel  for  the 
plaintiff.  It  is  admitted  that  the  geLernI  rule  may  well  ap- 
ply, where  the  donor  has  possession  of  the  thing  to  be  given, 
and,  therefore,  can  transfer  the  thing  and  the  possession  of  it 
together;  but  it  is  insisted  that,  where  the  possession  is  al- 
ready in  the  donee,  and,  therefore,  a  transfer  of  possession 
cannot  be  made,  delivery  is  necessarily  dispensed  with,  and 
the  property  may  pass  by  unequivocal  words  of  direct  gift. 
In  support  of  this  alleged  exception,  no  authority  is  produc- 
ed, and,  so  far  as  our  researches  extend,  nono,  which  we  are 
bouu<f  to  respect,  can  be  found.  Nor  are  we  led  to  adopt  ic 
by  the  compendious  argument  which  has  been  urged.  Find- 
ing the  rule  settled,  that  delivery  is  indispensable  to  a  gift, 
we  inter  that,  where  delivery  may  not  be  given-,  the  transfer 
to  be  effectual  must  be  made  otherwise  than  by  gift.  If 
there  cannot  be  a  delivery,  there  cannot  be  a  gift  In  the 
law  of  rCi'^il  property,  a  feoffment  is  defined  the  gift  of  a  fief 
or  feud,  and  to  its  validity  it  is  essential  that  the  possession 
of  the  fief  should  be  formally  delivered  by  the  fedffar  to  the 
feoffee.  This  net  is  called  livery  of  seisin,  and  without  it 
even  a  deed  of  feofiment  will  not  pass  a  freehold.  If  th^re 
be  a  tenant  in  possession,  it  is  competent  for  him,  who  b-os 
the  estate  or  right  in  the  laud,  to  transfer  it  to  the  teuant, 
but  not  by  a  feoffment  or  a  gift  without  livery.  He  must  do 
it  by  another  mode  of  conveyance,  appropriate  to  that  state 
of  the  possession.  He  may  release  his  estate  or  right,  and 
when,  by  virtue  of  such  release,  it  becomes  united  with  the 
seisiti  or  possession  of  the  tenant,  then  the  release  operates 
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Jane  1S42  either  to  enlarge  the  estate  of  the  tenant,  or  to  pass  or  ex- 
"TJ  tinguish  the  estate  or  right  of  the  releasor.  The  analogy 
V  between  dispositions  of  real  and  personal  property  is  not 
Hajfes.  complete;  for  there  may  be  a  gift  of  chattels  by  deed,  and  a 
delivery  of  the  deed  renders  the  transfer  effectual.  But  when 
there  is  no  deed,  the  analogy  prevails  generally.  Thns  a 
chattel  may  pass  by  gift,  but  to  this  gift  a  delivery  or  trans- 
fer of  the  possession  is  indispensable,  If  the  chattel  be  in 
the  possession  of  him,  to  whom  a  transfer  of  the  right  or  in- 
terest of  another  is  desired  to  be  made,  the  latter  cannot 
make  it  by  a  gift  without  delivery,  but  he  may  do  it  by  a 
•  sale  or  other  appropriate  mode  of  transferring  interests  and 
lights  which  do  not  lie  in  livery.  When  rules  of  properly 
are  once  settled,  it  is  not  necessary,  before  we  yield  them 
obedience,  that  we  should  perceive  the  reasons  upon  which 
they  arc  established.  It  is  understood  that  the  distinction  be- 
tween feoffments  and  releases  of  real  estate  is  founded  main- 
ly on  feudal  principle?,  and  it  is  believed  that  the  distinct 
tion  between  gifts  of  chattels,  and  sales  or  releases  ef  inter- 
est in  them,  is  derived  from  considerations  of  public  policy. 
Where  property  is  claimed  under  a  transfer  purely  gratui- 
tous, unauthenticated  by  any  formal  instrument,  there  ought 
to  be  unequivocal  evidence  of  a  deliberate  and  final  purpose 
of  gift  in  the  supposed  donor.  Now  words,  indicating  a 
purpose  of  immediate  bounty,  may  have  been  inadvertently 
uttered,  or  words,  intended  to  express  a  purpose  of  future 
kindness,  may  be  misunderstood  or  misrepresented,  as  decla- 
rations of  immolate  bounty.  Some  act,  therefore,  or  some 
instrument,  evincing  deliberation  and  completeness  of  pur- 
pose, and  manifesting  an  intent  to  be  carried  into  immediate 
execution,  is  very  properly  required  to  prevent  imposition. 
Without  delivery,  a  parol  gift  is,  in  law,  but  a  promise  to 
give^  which,  being  without  consideration,  is  not  obligatory. 
Picot  V  Sanderson,  1  Dev.  309.  A  transfer  of  the  proper- 
ty is  required — and  "  an  intention  to  give  is  not  a  gifcy 
Hooper  V  Goodwin j   1  Swans.  485. 

The  case  before  us  strikingly  illustrates  the  wisdom  of  the 

rule.     The  negroes- were  present  and  in   possession  of  the 

^  plaintiff,  who  held  them,  either  as  his  own  property  or  as 
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the  bailee  of  the  defendant.  .  Certain  words  used  by  the  de- Jon^  ^W* 
fendant  in  a  conversation  with  the  plaintiff  in  relation  to    .  . 
these  negroes,  admitted  to  be  of  equivocal  import,  anS  con^       t 
stituting  but  part  of  that  conversation,  and  extracted  there-  ^^J^* 
from  without  the  context,  are  left  to  the  jury  as  evidence 
of  a  donation  of  the  negroes,  if  upon  the  whole  testimony 
Ihey  believe  these  words  import  a  present  intention  to  give^ 
and  do  not  refer  to  a  former  invalid  attempt  to  give.     Now  it   ' 
is  very  probable  that  the  Words  had  another  and  a  very  di^ 
•ferent  n[ieaning.     They  seem  to  import  ralther  a  renuncia^ 
tion  of  title,  or  the  declaration  of  a  purpose  in  the  defendant 
to  renounce  his  title — and  it  may  have  been  that  they  were 
used  as  an  artifice,'  by  which  the  more  easily  to  accomplish 
the  father's  purpose  of  carrying  his  danghter  back  to  her  an^ 
cient  home.    Is  it  not  obvious  how  exceedingly  unstable 
would  be  the  title  to   property^  if  it  were  to  pass  or  hot  to 
pass  from  man  to  man,  according  to  the  interpretation,  which 
might  be  put  upoti  loose  terms,  imperfectly  remembered,  or 
inaccurately  represented,  not  fully  set  forth,  and^at  the  bes^^ 
{susceptible  o^f  many  different  meanings?    Is  it  not  wise  id 
require  some  unequivocal  act  or  authentic  instrument — some 
form  or  some  ceremony,  easy  of  observance,  and  unambigu- 
ous in  its  character,  to  manifest  the  intent  of  the  parties  and 
to  give  effect  to  a  transaction  of  so  much  importance?    We 
do  not  hold  that  a  matiual  tradition  of  the  negroes  was  neces* 
sary;  butj  to  give  these  words  the  operation  of  a  gift,  we  are 
bound  to  say  an  actual  delivery  is  necessary.    There  is  no 
prescribed  form  for  such  a  delivery,  more  than  there  is  for 
the  delivery  of  a  deed^  but  an  act  is  required  in  each  case, 
by  which  the  possession  of  the  thing  delivered — whether 
it  foe  a  chattel  or  a  deed — shall  be  transferred  from  the  do- 
nor or  grantor  to  the  donee  or  grantee.     An  oM  case.  Flow- 
er^s  case^  reported  Noy.  67,  of  which  there  is  a  note  in  Viner, 
Title  Gift,  letter  A,  mny  serve  to  explain  this  position.     «  A 
borrowed  of  B  £100,  and  at  the  day  brought  it  in  a  bag,  and 
cast  on  the  table  before  B,  and  B  said  toi  A,  being  his  nephew,  ^  - 
1  will  not  have  it,  take  it  you,  and  carry  it  home  again 
with  yqit;  Per  Curiam;  "  this  is  a  good  gift  by  parol,  being 
C£^t  upon  the  table,  for  then  it  was  in  the  possession  of  B, 
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Jaae  1843  and  A  might  well  wage  bis  Ia\f.  Bat  it  had  been  otherwise 
*TT  if  A  had  only  offered  it  to  B,  for  then  it  was  a  chose  in  ac- 
t  tion  only y  and  could  not  be  given  without  a  writing."  So, 
Hayes,  iQ  this  case^  if  the  plaintiff  had  surrendered  the  slaves  to 
the  defendant,  so  as  to  pUt  them  into  his  possession,  or  it  was 
yhewn  that  the  slaves  were  then  regarded  as  in  the  posses- 
ion of  the  defendant,  and  thereupon  the  defendant  had  re- 
stored them  to  the  plaintiff,  accoaspani^  by  the  words  used, 
this  might  have  been  a  good  gift  by  parol,  for  this  return  of 
the  slaves  would  have  been  a  delivery.  But  the  witness  de- 
posed to  no  act  nor  circumstance  whatever,  shewing  or 
lending  to  shew  any  cfiiange  of  possession.  Such  as  the 
possession  was  before  tlie  conversation,  it  remained  during 
the  conversation,  and  continued  ever  afterwards,  until  the 
defendant  took  away  the  negroes,  for  which  act  he  is  sued  as 
for  a  conversion  of  the  plaintiff '£f  property,  alleged  to  have 
been  made  his  properly,  by  thnt  conrersation« 

We  agree  with  his  Honor,  that,  if  a  gift  had  been  made 
in  South  Carolina,  effecturl  by  the  laws  of  that  State,  to  pass 
the  title  of  the  negroes,  they  became  thereby  the  negroes  o£ 
the  plaintiff,  and  the  laws  of  this  State  will  respect  that  title, 
and  enforce  his  rights  acquired  thereby.  There  is  nothing 
in  the  transaction  which  would  violate  onr  policy.  In  re- 
quiring gifts  of  slaves  to  be  made  in  writing,  our  law  looks 
only  to  gifts  made  in  this  State^  and  regulates  such  trans- 
actions aj  matters  of  internal  policy.  It  leaves  to  the  oth- 
er States  to  regulate  transactions  of  that  character  occurring 
.  among  them,  according  to  their  notions  of  expediency.  Nor 
is  there  any  reason  to  suppose  that,  in  an  executed  contract 
or  an  absolute  gift,  the  parties  had  in  contemplation  any  oth- 
er law  than  the  law  of  the  country  where  the  thing  was 
done.  They  intended  the  act  to  be  effectual.  They  cer- 
,tainly  meant  it  to  be  effectual,  where  it  took  place;  they 
lodked  to  no  other  place  especially,  but  presumed  that  the 
r^hts,  acquired  where  the  act  occurred,  would  be  protected 
in  every  country,  where  rights  of  that  kind  are  recognized. 
y^e  think  that  his  Honor  erred  in  instructing  the  jury, 
that  they  should  find  for  the  plaintiff,  if  they  collected  or 
were  satisfied  from  the  testimony  of  Joseph  Adams,  as  ex- 
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plained  by  all  the  other  testimony  in  the  case,  that,  in  theJon«184« 
conversation  deposed  to  by  him,  the  defendant  intended  then    .  ,      ^ 
and  there  to  give  the  negroes  to  the  plaiutiff—for  an  inten-       ▼ 
tion  to  give,  however  distinctly  declared,  is  not,  in  law,  a    ^^J^^ 
girt,  if  it  be  declared  by  parol  and  be  unaccompanied  by  an 
,act  of  delivery. 

Per  Curiam*  Judgment  rerersed,  and  a  new 

trial  directed. 
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THE  STATE  m.  JAMBS  GALLIMON. 

June  184S  Where  the  defendant  is  indicted  for  a  perjury,  commiued  on  the  trial  o{ 
■'  ■■  an  issue  in  a  former  indictment,  the  indictoieot  must  set  forth  the 
finding  of  the  former  indictment  in  the  proper  court  of  the  proper 
iBOonty,  apd  should  also  set  forth  that  indictment,  or^o  mnch  thereof 
as  to  shewj  that  it  charged  ba  offence  commiiied  in  that  county,  and 
lof  which  said  court  had  cognizance,  and  also  the  traverse  or  flea  of 
the  defendant  in  that  indictment,  whereon  the  issue  was  joined. 
Judgment  on  an  i^iidictment,  d^fec|iv.e  in  these  particulars,  must  bjS 
arrested. 

The  act  of  1791  (Revised  Code,  c.  338,  s.  3d,)  is  repealed  by  the  Re- 
vised Statutes  adopted  in  1837,  and  the  act  of  )8U  (Rev.  Stat.  c» 
35,  t.  13)  does  not  cure  such  defects,  for  Ihey  are  neither  informalitiea 
Dor  refinemeotA,  within  the  meaning  of  that  Statute. 

The  cases  of  the  State  v  ffaddock,  2  Hay.  152.  iSfafe  v  Owen^  1  Mnr. 
152,  commented  on  in  State  v  Moses,  2  Dev.  452.  State  v  DavU,  9 
Car.  L.  Rep.  291.  State  v  Neese,  No.  Ca.  Term  Rep.  270.  State  v 
.  Broibn^  3  Murph.  224.  State  y  Jim,  1  Dev.  142.  State  v  Shato,  % 
Dev.  196.  State  v  Jldridge,  3  Dev.  201.  Stale  v  Fitzgerald,  I  Dev, 
&  3at.  408.    ^att  v  Enhte,  4  Dev.  ,&  Bat.  371?,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Cabarrus,  at  Spring 
Term,  1842,  his  Honor  Judge  Pearson  presiding. 

This  was  an  indictment  tor  perjury  in  swearing  corruptly 
and  falsely,  in  a  former  indictment  against  one  3.  Erwia 
and  others  in  the  County  Court  of  Cabarrus  county,  for  an 
affray.  It  is  unnecessary  to  state  the  facts  proved  on  the  tri- 
al and  reported  by  the  judge,  and  the  various  objections 
urged  by  the  def^ndant's  coun3el|  as  the  opinioir  of  the  Su- 
preme Court  is  confined  entirely  to  the  motion  in  arrest  of 
judgment.  The  verdict  of  the  jury  was  against  the  defend- 
jant;  whereupon  his  ipounsel  moved  in  arrest  ot  judgment, 
because  the  indictment  did  not  recite  the  record  of  the 
Qouniy  Court;  m  which  the  former  indictnieot  was  found 


OF  NORTH  CAROLINA.  371 

ind  tried;  upon  the  ground  that,  the  act  of  1791  being  omit-  -^om  18^* 
ted  in  the  Revised  Statutes,  indictments  for  perjury  must  be    g^^^^ 
drawn  as  ajt  common  law.    The  court  overruled  the  motion       v 
in  arrest;  for,  supposing  the  act  of  1791  to  be  omitted,  the  ^»^^*"<'"' 
act  of  1811  is  retained,  and  the  act  of  1811  4s  general  and 
applicable  to  all  indictments,  and  so  includes  the  act  of  1791| 
which  is  confined  to  indictments  for  perjury.    The  motion 
in  arrest  was  overruled,  and,  judgment  being  given  egainst 
the  defendant,  he  appealed.    The  objections  to  the  indict* 
ment  urged  on  the  motion  in  arrest  of  judgment  are  fully 
stated  in  the  opinion  of  the  court. 

Barringer  for  the  defendant.  All  indictments  for  perju- 
ry must  be  drawn  as  before  the  act  of  1791,  which  is  omit- 
ted in  the  Revised  Statutes',  and  the  defects  in  this  indict- 
ment are  not  cured  by  the  act  of  1811.  Every  thing,  con- 
stituting the  crime  of  perjury  as  at  common  law,  must  be 
recited  on  the  face  of  the  indictment  and  proved  as  charged. 
Any  variance  will  be  fatal.  State  v  Ammons^  3  Murp.  123. 
Kinff  V  Dotolin,  6  Term  Rep.  311.  ^ueen  v  Carter^  S 
Mad.  162.  2  Strange  Rep.  776.  State  v  Moses,  2  Dev. 
462.  Arch.  Crim.  Plead.  428,  429.  1  Esp.  Rep.  97.  2 
Russell  on  crimes,  538,  note  "y,**  2  Chitty^s  Crim.  Law/ 
Precedents  in  Wentwopth,  Rastall  &  Cokes  Entires. 

Attorney  General  for  the  State.  The  apparent  defects 
in  this  indictment  are  cured  by  the  act  of  1811.  8«;ttipg 
forth  the  record  &g.  at  length  is  not  matter  of  substance* 
State  V  Jeffreys,  Tay.  216.  State  v  Bryson,  1  Car.  L. 
Rep.  603.  State  v  ^Loses,  2  Dev.  462.  1  Stark.  Ev.  434. 
Berryman  v  Wise,  4  T.  R.  366.  Roscoe  on  Ev.  p.  7, 
State  V  Ovoen,  1  Murph.  452. 

Oaston,  J.  The  principal  question  in  ibis  ease  arises 
on  the  motion  in  arrest  of  judgment.  The  indictment  sets 
ibrth,  that,  at  a  Court  of  Pleas  and  Quarter  Sessions,  held 
for  the  county  of  Cabarrus,  on  the  third  Monday  of  April, 
1841,  before  John  Stile,  Junior,  B.  W.Allison,  William  Bar- 
ringer and  James  Young,  Esquires,  justices  qualified  by 
law  to  hold  the  said  court;  "a  certain  issue,  in  due  manner 
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June  184S  joined  in  said  courts  between  the  State  of  North  Carolina  and 

gj^^"^     one  Benjamin  Erwin,  upon  a  certain  indictment  depending 

T       against  the  said  Benjamin  Erwin,  for  assaulting  and  beating 

Callimore.Qpg  Michael  Hoi  brook  and  for  making  an  affray,  came  on  to 
be  tried  by  a  jury  of  the  county,  in  due  manner  sworn  and 
taken  for  that  purpose;"  and  that  "  upon  the  trial  of  said  is- 
sue, James  Gal  li  more  did  then  and  there  appear,  and  was 
produced  as  a  witness  in  behalf  the  ssiid  State  against  the  de-r 
lendant,  Benjamin  Erwin;"  and  proceeds  to  charge  that  the 
said  James  then  and  there  took  his  corporal  oath  to  testify 
the  truth,  the  whole  truth,  and  nothing  but  the  truth,  upoa 
the  said  issue,  "  they  the  said  John  Stile,  Junior,  B.  W.  Alli- 
son, William  Barringer  and  James  Young,  Esquires,  justices 
aforesaid,  then  and  there  having  competent  authority  to  ad- 
mtnister  the  said  oath;"  that  ascertain  enquiry  became  mate- 
rial on  the  trial  of  the  said  issue,  and  that  thereupon  the 
.  said  Gallimore  did  corruptly,  maliciously  and  falsely  deposei 
swear  and  give  in  evidence  as  is  therein  particularly  stated; 
and  then  it  proceeds  to  falsify  the  testimony  so  given,  and  to 
aver  that  thereio  the  «aid  James  did  commit  wilful  and  cor- 
rupt Perjury.  The  objection  to  the  indictment  is,  for  thftt  it 
does  net  distinctly  and  certainly  set  forth  the  facts,  which 
shew  that  the  alleged  false  oath  was  taken  in  a  judicial  pro- 
ceeding tefere  a  court  having  jurisdiction  ttiereof. 

It  is  a  general  jrule,  that  every  indictment  should  charge 
explicitly  all  the  facts  and  circumstances,  which  constitute 
the  crime,  so  that,  on  the  face  of  the  indictment,  the  court 
can  with  certainty  see  that  the  indictors  have  proceeded  up- 
on sufficient  premises,  and  afterwards,  when  these  facts  and 
circumstances  are  confessed  or  found  to  be  true,  can  behold 
upon  the  record  an  undoubted  warrant  for  awarding  the 
judgment  of  the  law.  According  to  this  rule,  the  indictment 
in  this  case  should  baire  averred,  as  a  fact,  the  finding  of  an 
•  indictment  in  the  C<>unty  Court  of  Cabarrus,  against  Benja-^ 
min  Erwin,  and  should  have  set  forth  that  indictment  or  so 
much  thereof,  as  to  shew  that  it  charged  an  ofience  commit- 
ted within  that  county,  and  of  which  said  court  bad  cognir 
zance;  and  also  have  set  forth  the  traverse  or  plea  of  the  sdd 
Benjamini  whereon  the  issue  was  joined.    Ibidii  done  90, 
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it  would  then  have  appeared,  upon  the  face  of  the  indict-  Jane  1849 
ment,  whether  the  alleged  false  oath  was  taken  in  a  judicial  "TJ"|^ 
proceeding  before  a  court  iiaving  jurisdiction  thereof.    Nor       t 
on  common  law  principles  is  the  want  of  precision  in  this  Gallimore. 
matter  helped  by  the  averment  in  the  indictment,  that  the 
justices,  before  whom  the  oath  was  taken,  had  competent  au- 
thority to  administer  said  oath,  for  this  is  but  the  averment 
of  a  legal  inference  and  not  of  a  distinct  (act,  and  an  aver- 
ment by  the  indictors,  whose  province  it  is  to  state  facts,  and 
who  must  leave  legal  inferences  to  be  drawn  by  the  court. 

We  believe,  therefore,  that  at  common  law  this  indictment 
must  be  held  insufficient,  and  the  next  and  chief  enquiry  is^ 
whether  the  defects  be  cured  by  any  statutory  provision. 

The  necessity  at  common  law,  in  indictments  for  perjury, 
of  shewing  the  proceedings,  wherein  the  false  oath  was  ta- 
ken, caused  these  indictments  to  be  drawn  our  frequently 
with  great  prolixity,  and,  by  reason  of  inaccuracies  in  them, 
the  guilty  were  occasionally  enabled  to  escape  with  impU'- 
nily.  To  remedy  these  inconveniences,  the  British  Parlia- 
ment passed  the  Statute  23rd  George  the  2nd.  This  Stat- 
ute, though  enacted  before  the  Revolution,  was  not  in  force 
in  North  Carolina;  but  in  1791  our  Legislature  incorporated 
its  provisions  into  the  act  then  passed,  entitled  <'An  Act  for 
the  punishment  of  such  persons  as  shall  procure  or  commit 
arty  wilful  perjury,"  (Revised  Code,  ch.  338,  sect.  3d.)  By 
this  act  it  is  enacted  <<  that  in  every  presentment  or  indict*- 
ment  to  be  prosecuted  against  any  person  for  wilful  and  cor- 
rupt perjury,  it  shall  be  sufficient  to  set  forth  the  substance 
of  the  offence  charged  upon  the  defendant,  and  by  what 
court  or  before  whom  the  oath  or  affirmation  was  faken^ 
(averring  such  court  or  such  person  or  persons  to  have  a 
competent  authority  to  administer  the  same.)  together  with 
the  proper  averment  or  averments  to  falsify  the  matter  or 
oiatters  wherein  the  perjury  or  peijuri^  is  or  are  assigned, 
without  setting  forth  the  bill,  answer,  information,  indictment, 
declaration  or  any  part  of  any  record  or  proceedings,  either 
jn  law  or  equity,  other  than  aforesaid,  and  without  setting 
forth  the  commission  or  authority  of  the  court  or  person  or 
persons  before  whom  the  perjury  was  committed."    The 
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lone  184S  principal  effect  of  this  enactment  was  to  substitute  in  the 
'"ZTl      indictment  the*general  averment  of  a  competent  authority 
T        to  administer  the  oath  in  the  place  of  a  specific  averment  of 
Oallimore  j^e  facts,  shewing  such  authority,  and  to  make  the  question, 
whether  the  oath  was  or  was  not  talcen  befojre  a  competent 
jurisdiction,  a  compound  question  of  fact  and  law,  to  be  de- 
cided by  the  petit  jury  under  the  advice  of  the  court. 

Smce  that  act,  the  compendious  form  thereby  authorized 
has  been  sfeoerally  adopted,  and  if  that  act  were  yet  in  force 
we  should  have  no  difficulty  in  overruling  the  objection  to 
this  indictment.  But  by  the  act  concerning  the  Revised 
Statutes,  ratified  the  2^rd  January,  1837,  it  is  declared  that 
all  acts  and  parts  af  acts  therelofore  passed,  the  subjects 
whereof  are  revised  and  re-enacted  in  the  Revised  Statutes, 
are  repealed  from  and  after  the  first  day  of  January,  1838, 
with  certain  exceptions  not  applying  to  this  matter.  The 
subject  of  crimes  and  punishments,  and  the  subject  of  crim- 
inal proceedings  are  revised  in  those  Statutes,  and  the  first 
and  second  sections  of  the  act  of  1791  are  re-enacted  with 
modifications;  but  the  third  section,  containing  the  enact- 
ment in  question,  is  omitted.  It  therefore  ceased  to  be  a 
part  of  the  law  of  North  Carolina,  before  the  present  indict- 
ment was  preferred. 

But  it  is  insisted  on  the  part  of  the  State,  that  the  insufii- 
ciency  or  defectin  this  indictment  is  cured  by  the  act  of  181 1, 
ch.  809,  which  is  re-enacted  in  the  Revised  Statutes,  ch.  35, 
sect.  12.  This  act  provides  with  respect  to  all  indictments 
that  <<  it  shall  be  sufficient  that  an  indictment  contain  the 
cbargjB  against  the  criminal,  expressed  in  a  plain,  intelligible 
and  explicit  manner,  and  that  no  indictment  shall  be  quash- 
ed or  arrested  (or  or  by  reason  of  any  informality  or  refine- 
ment, when  there  appears  sufficient  to  the  court  in  the  face 
of  the  indictment  to  induce  them  to  proceed  to  judgment" 
After  the  very  many  adjudications,  which  have  been  had  on 
this  Statute,  it  must  be  r^arded  as  being  now  completely 
settled,  that  it  does  not  supply  nor  remedy  the  omission  of  a 
distinct  averment  of  any  fact  or  circumstance,  which_^is  an 
essential  constituent  of  the  ofifence  charged  [See  State  v 
Haddockj2  Hay.  152;     iSame  v  Otoen,  \  Mur.  152,  com- 
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mented  on  in  Same  v  Moses,  2  Dev.  452.     Same  v  Davis,  Jo"®  1^42 

2  Law  Rep.  291 .     Same  v  Neese,  No.  Ca.  Term  Rep.  270.  "^^[JT* 
Same  v  Brown,  3  Mur.  224.     Same  v  Tim,  1  Dev.  142.        v 
Same  v  Shaw,  2  Dev.  196.     Same  v  Aldridge  i^  Poole,  GalHmow 

3  Dev.  201.  Same  v  Fitzgerald,  1  Dev.  &  Bat.  408. 
Same  v  Enloe  ^  others,  4.  Dev.  &  Bat.  376.]  The  o;round 
of  these  adjudications  is,  that  saifficient  does  not  appear  to 
the  court  in  the  lace  of  any  indictment  to  induce  them  to 
proceed  to  judgment,  when,  in  the  indictment,  they  do  not 
see  distinctly  every  fact  and  circumstance,  which  make  up 
the  crime.  Call  the  defect  in  the  indictment  what  you  may — 
a  defect  of  form  or  a  defect  of  substance — a  departure  from 
the  good  sense  or  only  from  the  refinement  of  pleading — if 
by  reason  thereof  there  be  this  insufficiency  in  the  indict- 
ment— the  court  has  no  authority  to  render  judgment.  And 
if  this  settled  exposition  of  the  statute  be  departed  from,  we 
are  left  without  a  rule,  whereby  to  decide  what  defects  are 
and  what  are  not  cured  by  it. 

But  this  defect  ought  not  to  be  called  an  informality  or  re- 
finement.    By  an  informality  is  understood  a  deviation,  in 
charsjing  the  necessary  facts  and  circumstances  constituting 
the  offence,  from  the  well  approved  forms  of  expression,  and 
a  substitution  in  lieu  thereof  of  other  terms,  which  never- 
theless make  the  charge  in  as  plain,  intelligible  and  explicit, 
language.     Such  a  deviation  is  always  dangerous,  but,  by 
means  of  such  a  substitution,  it  may  be  rendered  a  mere  in- 
formality, which  IS  cured  by  the  statute.    A  refinement  is 
understood  to  be  the  verbiage,  which  is  frequently  foqnd  in 
indictments,  in  setting  forth  what  is  not  essential  to  the  con- 
stitution of  the  offence,  and  therefore  not  required 'to  be  prov- 
ed on  the  trial.     The  defect  here  complained  of  is  a  defect 
in  the  substance   of  the  indictment,  in  omitting //le /ac^^,  / 
which  shew  the  oaih  to  have  been  taken  in  a  judicial  pro- 
ceeding before  a  competent  authority,  and  substituting  there^ 
for  the  conclusion  of  the  grand  jury  that  it  was  so  taken. 

It  has  been  argued,  however,  that  the  act  of  1791,  al- 
though repealed,  furnishes  a  legislative  exposition  of  what 
is  substance,  and  of  course  what  is  informality  or  refinement 
in  an  indictment  for  perjury,  and,  therefore,  we  should  recur 

47 
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Jaoe  1842  to  it  in  interpreting  and  applying  upon  such  indictments  the 

-gjj^^^     act  of  1811.    To  this  argument  it  has  been  well  answered, 

▼        that  the  act  of  1791,  does  not  purport  to  give  an  exposition 

Gallimore.Qf  ^vhat  is  substance,  much  less  of  what  is  informality  and 
refinement  in  an  indictment,  and  was  passed  not  with  a  view 
to  shew  the  distinction  between  the  former  and  the  latter, 
bur  for  an  entirely  different  purpose.  Deffinitions,  from  the » 
great  difficulty  of  couching  them  in  precise  language,  are  al- 
ways confessedly  dangerous  things;  butthe  danger  of  being 
led  into  error  is  inconceivably  greater,  when  terms  are  la- 
ken  for  definitions  which  were  not  so  designed.  In  no  part 
of  the  act  ot  1791  do  we  find  the  terms  form,  informality, 
refinement,  or  any  of  a  similar  import.  We  do  indeed  find 
the  term  "  substance,"  but  we  fiiid  it  used  in  such  connex- 
ion and  with  such  exclusions  as  to  shew  that  it  is  employed 
(to  adopt  the  language  of  Lord  ITenvon  in  jRex  v  Bowlin^ 
5  Terra,  31 1,)  in  contradistinction  to  detail,  and  flot  to  form  or' 
verbal  accuracy.  The  statute  provides  that  the  indictment 
shall  set  forth  <<tbe  substance  of  the  offence,"  but  ii  requires 
that,  in  addition  thereto,  it  shall  also  set  forth  "  by  what 
court,  or  before  whom  the  oath  was  taken,"  and  also  shall 
contain  "  the  proper  averment  or  averments  to  falsify  the  mat- 
ter or  matters,  wherein  the  perjury  is  assigned."  Will  it  be 
contended  for  a  moment  that  these  additional  matters  form- 
ed no  part  of  the  substance — as  distinguished  from  the 
form — of  an  indictment  for  perjury  at  common  law?  If 
not,  upon  what  ground  can  we  hold  that  the  other  matters, 
with  which  the  statute  dispenses,  formed  no  part  of  the  sub- 
stance, but  were  mere  matters  of  form  in  such  an  indictment? 
The  purport  of  the  statute  is  obvious.  It  was  intended  to 
authorize  an  indictment,  in  many  respects  substantially  dif- 
ferent from  that  which  the  common  law  required— one  more 
summary,  less  in  detail.  While  the  statute  remained  in 
force,  this  summary  mode  of  indictment  was  sanctioned  by 
law.  After  the  statute  was  repealed,  this  mode  was  no  long- 
er thus  sanctioned; .  and  indicttnents  thereafter  found  are  not 
good,  unless  they  conform  to  all  the  essential  requirements  of 
thn  common  law.  It  may  be  that  the  omission  in  the  Re- 
Tised  Statutes  of  this  part  ol  the  act  of  1751,  occurred  from 


OF  NORTH  CAROLINA.  37& 

inadvertence  or  misapprehension.     If  it  be  so,  and  the  omis-  Jone  1849 
sion  *^be  an  evil,  the  Legislature  can  supply  the  remedy.  The     «       " 
opinion  of  the  court  upon  this  point  renders  it  unnecessary        v 
to  express  any  upon  the  other  questions  raised  in  the  case.      Galliaiow 

This  opinion  is  to  be  certified  to  the  Superior  Court  of  Ca- 
barrus, with  instructions  to  arrest  the  judgment  in  this  case. 

P^r  CuftiAM,  Ordered  aocofdingly. 


STATE  vi.  JACOB  B.  1*RAMMELL  &  OTHERS. 

An  indictment  for  a  conspiracy,  chargiocr  ttie  object  of  the  eoneptracy  te 
be,  to  clieat  and  defraud  the  citizens  at  large  or  particular  individuals 
cut  of  their  land  entries,  is  noi  supported  by  evidence,  that  the  de- 
fendants conspired  "  to  malce  entries  in  the  land  office  before  it  was 
opened,  or  before  it  was  declared  to  be  opened,  or  after  it  was  opened, 
for  the  purpose  of  appropriating  the  lands  to -their  own  use  and  excludi* 
Jog  oibers." 

Appeal  frotn  the  Superior  Court  of  Law  of  Burke  county, 
at  Spring  Term,  1842,  hefore  his  Honor  Judge  Bailey. 

The  defendants  were  tried  upon  the  following  indictmenti 
which  had  been  removed  from  Macon  to  Burke  county;  to 
wit: 

"State  of  North  Carolina,     1  Superior  Court  of  Law 

Macon  county.         j  **'        Spring  Term,  1837. 
The  jurors  for  the  State,  upon  their  oath  present,  that  Ja- 
cob B.  Trammel!,  entry  taker  of  the  said  county  of  Macon, 
Jonathan  Phillips,  William  Roane,  Bynum  W.  Ball,  John 
Strain;  Benjamin  Trammell,  Bartlet  Wilson,  Young  Am* 
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June  lS4S|xjons  and  Thomas  Ray,  all  of  the  county  aforesaid,  being 
"  Stat  ^^^^  disposed  persons,  and  wickedly  devising  and  intending 
Y  to  cheat  and  defraud  all  the  good  citizens  of  the  State  of  di- 
Trammell.  yg^g  large  sums  of  money,  and  of  their  locations  and  of  their 
entries  of  vacant  and  unsurveyed  lauds  lying  and  being  in 
the  said  county,  which  lands  were,  by  law,  subject  to  be  en- 
tered by  any  of  the  good  citizens,  on  the  2d  day  of  May,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty- 
isix,  with  force  and  arms  in  the  county  of  Macon  aforesaid, 
did,  amongst  themselves,  jcombine,  conspire,  confederate  and 
agree  together,  to  cheat  and  defraud  the  said  good  citizens 
of  divers  l^rge  &ums  of  money,  and  of  their  respective  en- 
tries of  the  said  vacant  and  unsurveyed  lands,  and  unlawr 
fully,  unjustly  and  corruptly  to  secure  and  appropriate  the 
same  to  their  own  use.  And  the  jurors  aforesaid,  rpoii  their 
oath  aforesaid,  do  further  present,  that  the  said  Jacob  B, 
Trammel  I,  and  (ihe  others,  naming  them)  on  the  day  and 
year  aforesaid,  in  the  county  aforesaid,  in  further  pursuance 
of  .the  Siiid  conspiracy,  combination,  confederacy  and  agree- 
}neuij  did  proceed  to  a  .certain  room  in  the  Court-house,  in 
the  town  of  Franklin,  and  did  then  and  there  enter  divers 
tracts  and  parcels  of  land  embracing  fifty  thousand  acres 
lEind  more  of  the  most  valuable  lands  in  the  county  of  Ma- 
con aforesaid,  in  their  own  names  and  tor  their  own  use  bcr 
fore  the  said  entry-taker's  office  was  opened  for  the  reception 
of  entries  of  vacant  and  unsurveyed  lands  from  the  said 
good  citizens  of  the  State,  and  to  the  fair  and  equal  compel 
tition  of  the  good  citizens  who  should  desire  to  make  entries 
therein,  it  being  about  the  hour  of  one  o'clock.  A,  M.  of  the 
|day  and  year  aforesaid,  and  of  the  day  upon  which  the  said 
entry-taker's  office  was  by  law  required  to  be  opened;  and 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent that  the  said  Jacob  B^  Trammell,  entry-taker  as  afore- 
said, and  {the  othersy  naming  them  as  before)  on  the  day 
and  year  first  aforesaid,  in  the  county  aforesaid,  while  so  in 
the  room  in  the  said  Court  House,  in  the  town  of  Frank- 
lin, shut  and  locked  op-apart  from  the.  other  citizens  of  the 
Ptate,  in  further  pursuance  of  the  said  conspiracy,  cpmbinar 
Ration,  confederacy  and  agreement,  did  qnlawfuUy,  secretlyi 
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deceitfully  and  corruptly  enter  in  the  said  entry-taker's  of- June  1842 
fice,  and  upon  the  books  of  the  said  entry-taker's  office  many  ""T~1 
large  valuable  tracts  and  parcels  of  land  as  aforesaid,  and       v 
the  more  effectually  to  deceive,  defraud  and  injure  the  said 'r^'"'"®^^* 
good  citizens  who  were  then  and  there  assembled  with  their 
locations  and  entries  for  vacant  and  unsurveyed  lands  in  the 
said  county,  waiting  for  the  said  entry-taker^s  office  to  be 
opened,  that  they  might  make  their  said  entries  therein,  and 
the   said  Jacob  B.  Trammell,  entry-taker  as  aforesaid,  and 
{the  others,  flaming'  them  as  before)  at  divers  times,  gave 
out  and  proclaimed  to  the  said  good  citizens  so  being  assem- 
bled and  crowded  aromid  the  Court-House,  waiting  for  an 
opportunity  to  make  their  said  entries  that  they  ought  go 
home,  for  that  the  said  en  try- taker's  office  would  not  be  open- 
ed for  the  reception  of  entries  until  day-liglit,  in  the  morL- 
ing  of  the  day  and  year  aforesaid;  by  means  of  which  cour 
spiracy,  combination,  confederacy,  agreement  and  false  pr&^ 
tences,  the  said  Jacob  B.  Trammel  I,  entry-taker  as  aforesaid, 
and  {the  others,  naming  them  as  he/ore)  fraudulently,  cor- 
ruptly, unlawfully  and  secretly  did  procure  and  enter  in  said 
entry-taker's  ofiice,  locations  and  entries  for  many  large  and 
valuable  tracts  or  parcels  of  land  in  said  county  of  Macon, 
in  their  own  names,  and  for  the  use  of  themselves  exclusive- 
ly, to  the  great  damage  of  the  said  good  citizens^  in  contempt 
of  the  laws  and  statutes  of  the  State,  to  the  great  hindrance 
of  public  justice,  to  the  evil  and  pernicious  example  of  all 
others  in  like  case  offending,  and  against  the  peace  and  dig- 
nity of  the  State.     And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  the  said  Jacob  B.  Trammelli 
and  (the  others,  naming  them)  all  late  of  the  county  afore- 
said, on  the  day  and  year  aforesaid,  with  force  and  arms  in 
the  county  aforesaid,  unlawfully,  corruptly  and  deceitfully 
designing  and  intending  to  cheat  and  defraud  the  said  good 
citizens  of  the  State  of  ipany  large  sums  of  money,  did  then 
and  there,  amongst  themselves  conspire,  combine,  confederate 
and  agree  together,  falsely  and  fraudulenXly  to  cheat  the  said 
good  citizens  of  divers  large  sums  of  money;  and  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present  that 
the  said  Jacob  B.  Trammel],  entry-taker  as  aforesaid,  and 
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June  1842  (tAc  others,  as  before  named)  on  the  day  and  year  afore- 

g  said,  in  the  county  aforesaid,   in  farther  porsnance  of,  and 

V        according  to,  the  said  conspiracy,  comtinaiion,  confederacy 

TrammelL|i„(]  agreement  among  themselves,  had  as  aforesaid,  did,  after 
they  had  so  entered  the  vacant  and  unsurveyed  lands,  being 
•  so. shut  and  locked  up  in  the  said  Court-House  as  aforesaid, 
give  out  and  proclaim  from  the  window  of  the  said  Court- 
House,  that  the  good  citizens  might  then  and  there  make 
their  locations  and  entries  of  and  for  the  said  vacant  and  un« 
surveyed  lands,  with  the  intent  to  cheat  and  defraud  the  said 
good  citizens  of  their  money,  which  is  required  by  law  to  be 
paid  to  the  entry-taker,  on  making  entries  in  his  office,  the 
said  Jacob  B.  Trammell  and  {the  others,  naming  ihem) 
wett  knowing  that  the  said  vacant  and  unsurveyed  lands 
had  1)een  previously  entered  by  them  in  their  own  names 
while  so  shut  up  in  the  said  room  as  aforesaid,  before  the 
said  entry-taker's  office  was  open  to  the  fair  and  equal  com- 
petition of  all  the  said  good  citizens  of  the  State  by  means 
of  which  said  conspiracy,  combination,  confederacy,  agree- 
ment and  'false  and  deceitful  -pretences  and  representationS| 
the  said  Jacob  B.  Trammell,  and  (Jhe  others,  naming  ihem) 
deceitfully,  corruptly  and  unlawfully  did  procure  of  and 
from  the  said  good  citizens^  large  sums  of  money  on  entries 
previously  made  hy  themselves,  and  did  thereby  cheat  and 
•defraud  the  said  good  citizens  of  divers  large  sums  of  money 
so  paid  in  with  and  on  the  said  entries  and  locations  which 
had  theretofore  been  entered  by  themselves  as  aforesaid,  to 
the  great  damage  of  the  said  good  citizens,  in  evasion  of  the 
entry  laws  of  the  State,  tothe  evil  and  pernicious  example  of 
all  others  in  fike  Ciises  offending,  in  violation  and  contempt 
of  the  laws  of  fhelState,  and  against  the  peace  and  dignity 
of  the  State.  And  the  jurors  aforesaitl  do  further  present, 
that  the  said  Jacob  B.  Trammefl,  -and  (the  others  before 
named)  all  of  the  said  county  of  Macon,  with  force  and  arms 
in  the  county  aforesaid,  on  the  day  and  year  first  aforesaid, 
wickedly  devising  and  intending  to  cheat,  defraud  and  pre- 
judice the  good  citizens  of  the  State,  did,  amongst  theselves, 
conspire,  combine,  confederate  and  agree  together,  falsely 
and  fraudulently,  to  cheat  and  defraud  the  good  citizens  of 
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the  State,  of  divers  large  and  v«laab1e  tractsor  parcels  of  va- June  1S43 
cant  and  unsurvejred  lands  in  the  said  county  of  Macon,  and  ""T~| 
divers  large  sums  of  moneys  to  the  great  damage  of  the  said       t 
good  citizens,  to  the  evil  and  pernicious  example  of  all  olh-  Trammell. 
.ers,  in  like  case  offending,  in  contempt  of  the  laws  and  a- 
gainst  the  peace  and  dignity  oi  the  State;  and  the  jurors  a-  « 
loresaid,  upon  their  oath  aforesaid,  do  further  present  that 
the  said  Jacob  B.  Trammell,  and  {the  others  named  as  be- 
fore) all  late  of  the  said  county  of  Macon,  with  force  and 
arms  in  the  county  aforesaid^,  on  the  day  and  year  first  afore- 
said, unlawfully,  fraudulently  and  deceitfully  did  conspire, 
combine,  confederate  and  agree  together  to  cheat  and  defraud 
one  Benjamin  S.  Britain  of  his  money,  entries  and  locations 
of  vacant  and  unsurveyed  land,  in-  the  county  of  Macon, 
which  were  then  and  there  presented  at  the  said  entry-taker's 
office,  to  the  great  damage  of  the  said  Benjamin  S.  Brittain, 
in  contempt  of  the  laws  of  the  State,  to  the  evil  and  perni- 
cious example  of  all  others,  in  like  case  offending,  against 
the  peace  and  dignity  of  the  Slate. 

J,  W.  GUINN." 

Before  the  trial,  a  nolle  prosseq?n  waseiKered  as  to  Young 
Ammons  and  Bartlet  Wilson.  On  the  trial,  it  was  proven 
that  Jacob  B.  Trammell,  the  entry-taker  of  Macon  county, 
with  five  clerks,  to  wit,  Jonathan  Phillips  and  olhers,  on  the 
2d  of  May,  1836,  were  in  theentrytaker's  office  in  the  town 
of  Franklin,  after  the  hour  of  midnight — that  they  made  a 
number  of  entries  before  the  office  was  opened  for  the  en- 
tries of  other  citizens,  then  assembled  in  great  numbers  a- 
bont  the  said  office — that,  when  the  window  was  opened 
and  the  eniry-laker  declared  himself  ready  to  receive  entries 
and  money,  one  Sedford  was  the  first  to  hand  in  his  entry  at 
the  window,  and  thnt  his  entry,  when  enroHed'in  theentry- 
taker's books,  was  number  234.  It  also  appeared  that  the 
preceding:  entries  on  the  book  were  in  the  names  of  Phillips 
and  the  others  iff  the  room,  and  of  some  forty  persons  be- 
sides— that  several  hundred  entries  were  thrust  in  at  thef^ 
window  in  parcels  with  great  rapidity  and  in  great  confiision, 
after  Sedford's — and  that  they,  in  many  instances,  were  fot 
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Jane  tS42  the  same  lands  as  those  of  Phillips  and  others  in  the  room* 
""T  There  was  also  evidence  tending  to  shew  that  Trammell  and 

Y  Phillips  had  combined  to  secure  for  him,  Phillips,  and  some  of 
Tfammcll.  tj^eir  friends,  the  entries  of  several  parcels  of  land,  before  tlie 
office  was  announced  by  the  said  Trammefl  to  be  open  for  the 
reception  of  the  entries  of  the  citizens  generally,  by  which 
a  priority  was  obtained  as  to  the  date  and  number  of  the  en- 
tries as  placed  in  the  entry -taker's  book.  It  was  in  evidence 
that  there  was  a  dense  crowd  of  some  four  or  five  hundred 
persons  assembled  about  the  office  of  the  entry-taker  before 
and  after  the  hour  of  twelve  o'clock  at  night  on  the  2d  day 
of  May,  and  that  they  continued  there  till  after  the  office 
•was  opened.  There  was  also  evidence  shewing,  that  the 
defendant  Trammell  had  advertised  8  oV.lock  of  the  said 
day  as  the  hour  at  which  the  office  was  to  be  opened — that 
he  alleged  the  advertisement  had  been  torn  down,  and 
he  should  give  himself  no  further  trouble  about  it.  And 
there  was  also  evidence  to  shew  that  there  was  a  diversity  of 
opinion  as  to  the  hour  at  which  the  office  would  be  opened. 
There  was  no  evidence  to  shew  any  combination  between 
the  defendants  to  obtain  money  from  any  person,  or  to  de- 
fraud any  individual  of  his  own  land.  The  proof  was  di- 
rected entirely  to  establish  a  combination  and  conspiracy  to 
secure  to  themselves  the  entries  of  the  vacant  lands,  in  ex- 
clusion of  the  riffhts  of  others,  and  thereby  gain  a  preference 
in  time.  The  defendants'  counsel  insisted  that  the  evidence 
in  the  case  only  tended  to-  shew  (if  any  thing)  a  combina- 
tion of  the  defendants  to  get  the  first  entries  of  the  vacant 
lands  in  Macon  county,  and  obtain  a  preference  over  other 
citizens  in  entering  the  same,  and  that  such  combination 
would  not  constitute  a  conspiracy,  however  improper  it 
might  be.  And.  in  the  second  place,  it  was  insisted  that 
even  if  such  a  combination  did  amount  to  a  conspiracy,  yet 
the  proof  did  not  support  the  indictment,  by  reason  of  its 
variance  from  the  charge.  The  indictment,  it  was  insisted, 
charged  a  conspiracy  to  cheat  the  citizens  of  their  meneys, 
of  their  respective  entries,  and  of  their  lands,  and  to  cheat 
•  Benjamin  T.  Brittain  of  his  moneys,  entries  and  locations, 
and  that  proof  of  the  defendants  having  formed  a  conspira- 
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cy  td  eoter  for  iheir  own  iise  the  lands  in  queilion,  before  Jone  1842 
the  other  citizens  had  an  opportunity  of  making  their  en-    ^^^^ 
tries,  whereby  they  had  by  unlawful  means  obtained  a  pre-       ▼ 
ference  over  others,  would  not,  in  law,  support  any  count  in^"®"*" 
the  indictment. 

The  court  charged  the  jnry,  that  to  constitute  a  conspira- 
cy, subjecting  the  parties  to  an  indictment,  it  must  appear 
that  two  or  more  persons  combined  together  to  effect  somA 
unlawful  purpose — that,  in  this  ca3e,  if  the  jury  believed 
from  the  evidence  that  the  defendants  or  any  two  of  them 
entered  into  a  combination  to  make  entries  in  the  entry-ta- 
ker's office  before  it  was  opened,  or  before  it  was  declared  to 
be  opened  or  after  it  was  opened^  for  the  purpose  of  gaining 
a  preference  and  appropriating  the  land  to  their  own  use,  and 
thereby  excluding  the  other  citizens,  that,  in  law,  amounted 
to  a  conspiracy,  and  it  was  sufficiently  averred  in  the  indict- 
ment. The  jury  returned  a  verdict  of  guilty  as  to  Tram- 
mell  and  Phillips,  and  judgment  having  been  given  accord- 
ingly, the  said  defendants  appealed. 

Badger  (in  the  absence  of  the  Attorney  General)  for  the 
State. 

D.  F.  Caldwell  for  the  defendants. 

Gaston,  J.  The  case,  stated  by  his  Honor  to  have  been 
made  out  by  the  testimony,  certainly  exhibits  a  course  of 
proceeding  on  the  part  of  the  defendants,  exceedingly  unfair 
and  greatly  to  their  discrediL  But  whether  this  conduct,  on 
an  indictment  properly  framed,  would  or  would  not  subject 
them  to  the  penalties  of  a  conspiracy,  we  need  not  enquire, 
for' we  are  clearly  of  opinion,  that  it  did  not  support  any  of 
the  charges  contained  in  this  indii;tment.  It  is  of  the  first 
importance  in  the  administration  of  criminal  justice,  that 
the  proofs  should  correspond  with  the  allegations,  and  for 
that  reason,  among  others,  the  allegations  are  required  to  be 
distinct  and  explicit.  It  is  not  easy  to  understand  those  set 
forth  in  this  indictment,  but,  by  no  reasonable  intendment, 
can  we  so  construe  them  as  to  accommodate  the  case  made 
to  the  charges  preferred.    The  case  made  is  of  a  scheme 

48 
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June  1848  contrived  between  the  defendants  and  others,  whereby  to 
""r~  procure  the  first  entries  of  vacant  land  hi  the  entry-taker's 
T  office,  so  as  te  secure  to  themselves  a  priority  over  entries 
TrammeU  that  might  be  afterwards  made  in  that  office  by  others.  And 
it  is  expressly  stated  that  it  was  no  part  of  this  scheme  io 
obtain  money  from  any  person,  or  to  defraud  any  person  of 
his  land.  Now  what  is  the  conspiracy  charged?  In  the 
first  count,  it'is  to  cheat  and  defraud  all  the  good  citizens  of 
the  State  of  divers  large  sums  of  money  and  of  their  entries 
of  vacant^and  unsurveyed  land  lying  in  the  county  of  Ma^ 
con,  and  to  secure  and  appropriate  the  same  to  their  own  use. 
What  is  an  entry?  It  is  lawful  for  a  citizen  to  make  with 
the  entry-taker  a  claim  for  vacant  land,  setting  forth  in  writ- 
ing the  situation  of  the  land  claimed,  and  the  entry-taker  is 
then  to  enter  in  his  book  a  copy  of  this  claim,  and  thereupon 
it  becomes  an  entry.  A  copy  of  this  entry,  with  a  warrant 
to  survey  the  land  wherein  described,  is  afterwards  to  be  de- 
livered to  the  enterer,  who,  in  due  time,  can  perfect  the  en- 
try with  a  grant.  A  combinvHtion  or  conspiracy  to  cheat 
a  mim  of  his  entries  of  vacant  nnd  unsurveyed  iand^,  and 
to  appropriate  the  same  to  the  use  of  the  conspirators,  ne- 
cessarily means  to  deprive  him,  who  has  made  such  entries, 
but  has  not  yet  had  them  surveyed  and  granted,  of  the  right- 
ful benefits  thereof,  and  to  take  these  entries  or  the  benefits 
thereof  to  the  conspirators.  It  is  said  that  the  gist  of  a  con- 
spiracy is  the  unlawtui  concurrence  of  many  in  a  wicked 
scheme,  and  that  the  crime  of  conspiracy  is  complete  without 
any  act  having  been  done  to  carry  it  into  execution.  This 
consideration  renders  it  but  the  more  important  that  the 
charge  of  conspiracy  should  clearly  set  forth  the  purpose 
and  object  of  the  combination,  as  in  these  are  to  be  found 
almost  the  only  marks  of  certainty,  by  which  the  parties  ac- 
cused may  know  what  is  the  accusation  which  they  are  to 
defend.  The  third  (^ount  sfntes  the  purpose  of  the  eonspir- 
acy  as  the  first — and  the  fourth  count  states  its  purpose  to 
cheat  an  individual,  Benjamin  S.  Brittain,  of  his  money  and 
entries.  There  is,  therefore,  the  same  variance  between  the 
proofs  and  these  charges  as  there  is  between  the  proofs  and 
the  charge  in  the  first  count.     The  second  count  charges  the 
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purpose  of  the  conspiracy  to  cheat  the  srood  citizens  of -the  '««•  1842 
State  of  large  sums  of  money,  of  which  purpose  the  case  ~  ^^ 
expressly  states  there  was  no  evidence.  v 

We  hold,  therefore,  that  his  Honor  erred  in  instructing  theTfammell. 
jury,  that  if  they  believed  from  the  evidence  that  the  defend- 
ants entered  into  a  combination  to  make  entries  in  the  office 
before  it  was  opened,  or  before  it  was  declared  to  be  opened, 
or  after  it  was  opened,  for  the  purpose  of  appropriating  the 
lands  to  their  own  use  and  excluding  others,  they  were  guil- 
ty of  the  conspiracy  charged  in  the  indictment. 

This  opinion  must  be  certi&ed  to  the  Superior  Court  of 
Burke^  with  instructions  to  set  aside  the  verdict  against  the 
appellants — and,  if  the  State  chooses  to  proceed  iurther  in 
the  case,  to  order  a  venire  de  novo. 

Per  Curiam*  Judgment   reversedj   and  new 

trial  awe^rded. 
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ALLEN  MORROW  &  WIFE  vs.  ELIAS  ALEXANDER. 

JiiM  1843  A  deed,  executed  in  Sooth  Caroiioa,  for  a  slave  then  being  in  this  State, 
i         with  certain  limitations  over,  which  by  the  Jaw  of  that  State  are  in- 
valid bat  whieh  by  our  law  are  goody  mast  be  constraed  aocording  to 
Ihe  law  of  that  jStatt ,  and,  therefore,  the  limitatloas  over  are  void.. 
A  deed  for  a  female  slave  and  **  her  increase''  can  on4y  convey  the  wo- 
man and  her  issoe  born  after  the  ezecation  of  the  deed. 
Wj^re  a  father  signed  and  sealed  in  South  Carolina  a  deed  for  9  elave 
to  his  daughter,  who  resided  in  North  Carolina,  and  delivered  it  in 
South  Carolina  to  his  eon,  to  be  given  to  his  daughter;  Held  that  the 
delivery  was  complete,  and  the  jdeed  therefore  well  executed  in  South 
Carolina. 
7'he  cases  of  Cok  v  Cb/«,   1   Ired.  460,  Bank  of  ffewbem  v  Pugh^  I 
Hawks  199,  and  Tate  v  Tafe^  1  Dev,  ii  Bat*  22,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Mecklenburg 
county,  at  Spring  Term,  1842,  his  Honor  Judge  Pearson 
presiding. 

This  was  an  action  of  detinue  for  eight  negroes.  The 
possession  and  detention  of  the  negroes  by  the  defendant 
were  admitted.  The  plaintiff  offered  in  evidence  a  deed 
from  one  Rooker  to  Mrs.  Mary  Spears,  the  daughter  of  Rpok- 
er,  dated  the  29th  of  August,  1839,  of  which  thjB  following 
is  a  copy: 

"Slate  of  South  Carolina,  ; 

York  District.  I  **' 
Enow  all  men  by  these  presents,  that  I,  John  Rooker, 
of  said  State  and  district,  do,  for  and  in  consideration  of  the 
^nder  love  and  affection  which  I  have  and  bear  unto  my 
daughter  Mary  Wjtitt  Spears,  let  her  have  for  her  entire  and 
independent  use,  independently  of  every  other  person  whatr 
^ver,  a  certain  i^egro  woman  by  the  name  of  Sylvia,  an4 
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her  increase,  so  long  as  she,  the  said  Mary,  may  live-,  andJ""^  ^Q^'3 
after  her  death,  for  said  negroes  to  belong  to  the  issue  of  said  "^JJ^J]^"" 
Mary's  body,  if  any  there  be;  and  if  there  should  not  be  at       ▼ 
said  Mary's  death  any  of  her  issue,  then  the  said  negroes  to  Alexander 
go  to  her  nearest  kindred  by  bIood>    Now,  know  all  men  by 
these  presents,  that  I,  the  said  John  Rooker,  do  hereby  forev- 
er warrant  and  defend  the  above  mentioned  negroes  for  the 
above  mentioned  purposes,  from  the  lawful  claim  or  claims 
of  any  oth^r  person  or  persons  whatsoever.    In. testimony 
whereof  I  have  hereonto  set  my  hand  and  seal,  this  29th 
day  of  August,  1839. 


Signed,  sealed  and  delivered 
in  presence  of 

J.  H.  Rooker." 


J.  ROOKER,  (Seal.) 


It  was  proved  that  the  wife  of  the  plaintiff,  Morrow,  was 
the  only  child  of  Mrs.  Spears  by  her  first  husband — that,  in 
the  lifetime  of  Spears,  who  resided  in  North  Carolina,  Rook- 
er, who  resided  in  South  Carolina,  loaned  Spears'  wife  the 
Qegro  girl  Sylvia.  Spears  continued  in  the  possession  of 
Sylvia  and  her  children  until  his  death  in  1837.  After  his 
death,  the  negroes  remained  in  the  possession  of  Mrs.  Spears 
in  North  Carolina,  and,  while  so  in  her  possession,  Rooker 
caused  the  deed  in  question  to  be  written,  signed  and  sealed 
it  at  his  residence  in  South  Carolina,  and  handed  it  to  John 
U.  Rooker,  his  son,  and  directed  him  to  deliver  it  to  Mrs. 
Spears.  He  accordingly  did  so,  some  ten  days  afterwards, 
at  her  residence  in  North  Carolina.  Mrs.  Spears  afterwards 
married  the  defendant,  who  took  the  negroes  into  possession 
in  1840.  Mrs.  Alexander  died  leaving  no  child  by  the  de- 
fendant, her  second  husband.  The  plaintiffs  then  demanded 
the  negroes  and  brought  this  suit.  The  plaintiffs'  colmsel 
insisted  that,  upon  this  state  of  the  facts,  the  deed  did  not 
tak^  effect  until  its  delivery  to  Mrs.  Spears,,  and  that,  as  Mrs. 
Spears  lived  in  No.  Carolina,  the  laws  of  that  State  were  appli- 
cable to  the  case,  The  defendant's  counsel  insisted  thai  the 
deed  took  effect  the  instant  it  was  delivered  by  the  donor  to  bis 
son,  which  being  done  in  So.  Carolina,  the  laws  of  that  State 
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Jane  1843  were  applicable  to  the  case,  and  that  the  plaintiff  could  not 

Morrow   ^^^^^^^  without  shewing  that,  by  the  laws  of  that  State,  a 

T        limitation  of  a  life  estate  in  slaves  could  be  made  by  deed;  2d[y, 

Alexander  rpjj^t  ^^^  limitation  in  this  deed  by  the  operation  of  the  rule  in 

Shelley's  case  gave  the  entire  estate  to  Mrs.  Spears  by  the 

laws  of  this  State.     The  facts  not  being  controverted,  the 

court  directed  the  jury  to  render  a  verdict  for  the  plaintiffs, 

subject  to  be  set  aside  upon  the  questions  reserved.     Upon 

the  irst  question  reserved  the  court  was  of  opinion  with  the 

plaintiffs  that  the  case  was  to  be  decided  by  the  laws  of  North 

Carolina:  but  upon  the  second  question  reserved,  the  court 

was  of  opinion  with  the  defendant  that  Mrs.  Spears  took  the 

entire  interest,  and  directed  the  verdict  to  be  set  aside  and  a 

nonsuit  entered.  From  this  judgment  the  plaintiffs  appealed. 

Boyden  for  the  plaintiffs. 

W.  J.  Alexander^  D.  F,  Caldwell  and  Barringer  for 
the  defendant. 

RuFFiN,  C.  J.  The  action  is  for  a  female  slave  and  her 
seven  diildren.  The  deed,  under  which  the  parties  respec- 
tively claim,  conveys  to  Mary  W.  Spears  "  a  certain  negro 
woman  by  the  name  of  Sylvia,  and  her  increase,  so  long  as 
the  said  Mary  may  live,  and  after  her  decease,  for  said  ne- 
groes to  belong  to  the  issue  of  the  said  Mary's  body,  if  any 
there  be;  and  if  there  should  not  be,  at  the  said  Mary's  death, 
any  of  her  issue,  then  the  said  negroes  to  go  to  her  nearest 
kindred  byblood." 

It  does  not  soem  to  have  been  adverted  to  on  the  trial, 
though  it  is  pretty  certain,  that  neither  of  the  present  par- 
ties has  a  title  to  most  of  the  negroes  in  dispute.  The  wo- 
man Sylvia  and  her  issue,  born  after  the  execution  of  the 
deed,  only,  can  pass  under  the  conveyance  of  her  and  "  her 
increase;"  Cole  v  Cole,  1  Ired.  460;  'and  those  born  before 
yet  belong  to  Rooker,  the  original  owner.  As  the  deed  was 
executed  in  August,  1839,  and  the  action  was  brought  in 
January,  1841,  it  is  not  probable  that  more  than  one  child,  if 
any,  was  born  in  the  interval.  However,  all  the  questions 
made  at  the  trial,  apply  to  the  mother  herself;  and,  therefore, 
must  be  determined. 
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If  the  limitation  over  to  the  "  issue"  of  Mrs-  Spears,  after  a  June  1843 
life  estate  to  herseK,  be  good,  it  can  only  be  under  our  Statute  ~ 
of  1823— Rev.  St.  c.  37,  s.  22;  whereby  limitations  of  slaves  ^ 
by  deed  are  made  effectual,  if  they  would  be  so  in  a  will,  Alexwdor 
At  common  law,  there  could  be  no  remainder  after  n  life  es- 
tate in  a  personal  chattel,  created  by  deed.  The  case  does 
not  expressly  state,  what  is  the  law  of  South  Carolina  on  this 
point.  But  we  suppose  that  we  must  take  such  a  limitation 
to  be  void  there;  because  we  know  that  they  brought  from 
England  the  common  law,  as  we  did,  and,  therefore,  that  it 
still  prevails,  except  as  it  may  be  altered  by  statute;  and,  es- 
pecially, because,  on  the  trial,  the  plaintiffs  insisted  that  the 
limitation  operated  under  the  law  of  North  Carolina,  in  con- 
tradistinction to  that  of  So.  Carolina,  which  we  understand 
to  be  an  admission  that  it  was  not  good  in  the  latter  law. 
If,  then,  the  deed  took  effect  under  the  law  of  South  Caroli- 
na, and  i\ot  under  ours,  it  is  not  material  to  consider  how  the 
particular  limitation  would  be  regarded,  had  the  deed  been 
made  in  this  Stale.  And  we  are  of  opinion  that  this  instru- 
ment was  executed  and  delivered  in  South  Carolina,  so  as 
to  become  completely  a  deed  there;  and,  consequently,  that 
the  absolute  property  in  the  negro  Sylvia,  rested  in  Mrs. 
Spears,  and  the  gilt  over  to  her  issue  is  void. 

When  Rooker  gave  the  deed  to  Iiis  son,  it  was  not  with  the 
view  that  he  should  keep  it  for  him,  the  donor;  so  that  it 
might  be  under  the  control  of  the  father,  even  for  any  short 
period.  The  son  did  not  have  the  poi:session  of  the  deed, 
as  the  accent  for  the  father,  for  keeping  it.  Nothing  like  that 
was  said,  nor  can  such  a  thing  be  inferred  from  any  part 
of  the  transaction,  or  from  any  purpose  which  can  be  sup- 
posed to  have  actuated  the  donor  at  the  time.  He  had  nx) 
reason  for  withholding  the  immediate  delivery  of  the  deed^ 
or  postponing  its  operation. 

If  he  could  by  parol  constitilte  the  son  his  agent  to  deliv- 
er a  deed,  sealed  by  himself,  we  see  nothing  to  induce  a  be- 
lief, that  this  was  an  act  of  that  character.  Did  he  mean 
that  the  deed  should  never  take  effect  in  case  he  or  his 
daughter  should  die  before  it  actually  came  to  her  hands? 
Why  he  should  have  so  intended,  cannot  be  imagined.    If, 
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June  1842  on  the  contrary,  the  purpose  was,  that  the  interest  which  the 
Morrow" ^^^  purports  to  convey,  should  take  eflect  at  all  events,  it 
V  follows  that,  in  delivering  the  deed  to  his  son,  he  meant  to 
Alexander  part,  and  did  part,  with  all  dominion  over  the  instrument; 
and,  therefore,  that  the  delivery  to  him  was  a  delivery  for 
the  donees*  When  the  maker  parts  from  the  possession  of  a 
deed,  and  directs  it  to  be  delivered  to  the  grantee,  without 
any  condition  expressed,  there  is  a  presumption  that  it  was 
then  delivered  as  a  deed  for  the  benefit  of  the  grantee-  Such 
a  delivery  to  one  for  another  makes  the  deed  operate  present- 
ly, and  until  it  be  refused  by  the  grantee,  which  was  never 
thd  case  here;  but,  on  the  contrary,  it  was  accepted.  These 
positions  are  of  such  frequent  occurrence  as  to  require  no 
discussion  at  present;  but  it  is  sufficient  to  refer  to  the  cases 
of  Bank  of  Newbern  v  Pugh,  1  Hawks  198;  Tatev  Taie^ 
1  Dev.  &  Bat.  22;   and  Shep.  Touch.  57-8. 

It  is  said,  however,  although  it  be  a  general  principle,  that 
the  efficacy  and  construction  of  contracts  depends  upon  the 
lex  loci  contractus^  yet  that  this  case  falls  within  an  estab- 
lished exception.  Which  is,  that  where  a  contract  is  made 
with  a  view  to  its  operation  in  another  country,  then  the  law 
of  the  place  in  which  it  is  to  be  performed,  or  the  lex  rex 
sU(B  furnishes  the  rule,  upon  which  the  efficacy  of  the  in- 
strument is  to  be  judged.  We  think,  however,  that  this  is 
not  a  case  of  that  kind.  In  the  first  place,  this  is  not  an  ex- 
ecutory agreement,  to  be  performed  any  where;  but  it  is  an 
executed  conveyance  of  a  slave.  It  is  true,  the  subject  and 
the  donee  were,  at  the  time,  in  this  Slate.  But  the  deed  does 
not  so  state,  nor  contain  any  reference  thereto.  *  There  is  no 
ground  for  the  assumption  that  the  deed  was  intended  to 
have  any  peculiar  operation  under  the  law  of  North  Carcli- 
•  Da,  contradistinguished  from  the  law  of  South  Carolina,  or, 
from  the  law  of  the  civilized  world  generally,  whereby  the 
alienation  of  personal  property  is  permitted  to  the  owner. 
The  parties  may  have  been  aware,  that  by  the  laws  of  some 
countries  slavery  is  not  recognized,  and  Ih^t  the  instrument 
could  not  there  operate:  not  however  by  reason  of  the  par- 
ticular limitations  to  one  for  life,  and  then  to  her  issue,  but 
because  negroes  were  not  there  the  subjects  of  sale  and  coii- 
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veyance.  But,  undoubtedly,  the  maker  of  this  deed  did  not  Jan«  1849 
intend  or  expect  that  it  would  have  effect  by  the  law  of  North  ~ 
Carolina,  and  by  that  singly  or  merely;  but  he  expected  that  r 
it  would,  and  meant  that  it  should,  enure  to  the  benefit  of  ^«*w*<l«' 
the  grantees  in  every  place  in  which  slaves  might  be  given, 
or  sold  and  conveyed.  This  is  a  very  different  question 
from  that  which  relates  to  the  forms  and  ceremonies  of  a 
contract,  made  in  one  place  for  the  conveyance  of  personal 
property  situate  in  another,  so  as  to  make  it  effectual  against 
creditors  or  other  persons,  having  claims  on  the  property  un- 
der the  laws  of  the  country  in  which  it  is.  There  is  no  ob- 
ligation on  the  tribunals  of  a  country  to  defeat  peculiar 
rights  conferred  by  their  own  law  on  theii*  own  citiiens,  by 
sustaining  a  contract  not  executed  in  conformity  with  tdat 
law.  But  here  the  maker  of  the  deed  has,  by  hi^  domestic 
law,  and  by  ours  also,  parted  with  all  his  property  in  the 
subject,  at  all  events;  and  the  only  question  is,  to  whom  he 
has  by  the  conveyance  transferred  it?  Is  it  to  the  person  in 
whom  the  deed  would  vest  it,  by  the  law  of  his  pwn  coun- 
try in  which  he  executed  it?  Or  is  it  to  one  in  whom,  ac- 
cording to  the  limitations  contained  in  the  deed,  it  would  be 
vested  by  the  law  of  another  country  to  which  no  reference 
is  made,  but  in  which  the  subject,  in  itself  transitory,  hap- 
pened to  be  at  the  time?  Clearly,  we  think,  the  maker  of 
the  deed  cannot  be  said  to  have  had  a  view  to  any  other  but 
his  own  law;  and,  therefore,  that  must  determine  the  con- 
struction of  the  instrument.  For  this  reason  the  judgment 
was,  in  our  opinion,  rightfully  given  for  the  defendant,  and 
must  be  affirmed. 

Per  Curiam,  Judgment  affirmed^ 


49 
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WILLIAM  S.  BLACKLEDGE  rt.  WILLIAM  M.  CLARK. 

Jane  1849  When  from  the  cireamstances  prored  in  a  case,  a  reasonable  suspicion 

-: or  presumption  of  a  fact  may  be  inferred,  although  the  court  might 

think  the  j.ury  would  be  well  justified  in  not  inferring  such  fact, 
yet  it  is  not  error  in  law  in  the  court  to  submit  the  matter  to  the  ^ory 
to  be  passed  upon  by  theni# 

Appeal  from  the  Superior  Court  of  Beaufort  county,  at 
Spring  Term,  1842,  his  Honor  Judge  Battle  presiding. 

This  was  an  action  of  trespass  for  taking  five  negro  slaves, 
named  Jack,  Henry,  Daniel,  Toney  and  Moses.  In  support 
of  his  action  the  plaintiff  introduced  Jeremiah  Brown,  who 
testified  that,  some  time  in  the  summer  of  1S30,  he,  a$  the' 
agent  of  the  plaintiff,  had  possession  of  the  slaves  in  ques-' 
tion,  when  they  were  taken  by  the  defendant,  put  in  jail, 
and  snbsequently  sold — that  the  plaintiff  was  present  at  the 
sale,  forbade  it,  and  gave  public  notice  that  he  claimed  the 
slaves  as  his  own — that  ttie  slaves^were  valuable — that  he 
does  not  recollect  the  price  at  which  slaves  sold  in  1830, 
but  that,,  some  time  after  that  period,  four  of  the  slaves  would 
have  sold  fcrr  $1,200  each,  and  the  fifth  for  1,600  or  1,600 
dollars — and  that  the  four  first  would  hire  for  $120  each  per 
annum,  and  the  other  for  ||4G0per  annum.  Upon  cross-ex- 
amination  the  witness  stated  that  the  slaves  in  question  had 
formerly  belonged  to  him — that  they  bad  been  levied  on  by 
Jeremiah  Allen,  a  nephew  of  his,  who  was  depnty  marshal 
for  the  district  of  North  Carolina,  in  Newbem,  under  a  fieri 
facias  issuing  from  the  district  court  of  this  State — that  the 
slaves  ran  away  from  a  tanyard,  where  they  were  employed 
under  tl^  charge  of  the  witness,  and  could  not  be  taken,  so 
as  to  be  sold  by  the  deputy  marshal  In  Newbern — ihat  he, 
the  witness,  contrived  to  have  an  interview  with  the  slaves 
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nbbut  nine  o'clock  at  night  at  the  wharf  in  Newbern,  and  Jni^e  \Bi% 
•prevailed  upon  them  to  accetnpany  him  to  the  town  o  ^jjiack. 
WashiogtoQ— that  be  carried  them  up  the  river  ^and  Swift  M90 
creek  to  the  bridge  across  the  latter,  where  he  arrived  with  ^^^^ 
them  about  sun-rise — and  ha  thence  took  them  to  Washing- 
ton by  land  in  open  day,  and  carried  them  to  a  house,  where  ' 
they  remained  all  night — ^and  the  next  day,  he  delivered 
them  to  Mr.  Demilt,  the  deputy  Marshal,  in  the  town  of 
Washington — and  that^the  latter  sold  them  at  public  aucUoiA, 
at  the  door  of  the  Court-House,  about  the  hour  of  one  or  two 
o'clock  in  the  afternoon  of  the  same  day-^that  Mr.  Derhilt 
bad  previously  advertised  them — that  there  were  four  or  five 
persons  present  at  the  sale,  one  of  whom,  Mn  Holmes,  bid 
them  off  for  Mr.  Hollister  and  Mr.  Blackledge,  the  plaintiff 
In  this  suit,  at  the  price  of  S210 — that,  after  the  sale,  the 
'  witness  took  the  slaves,  with  the  consent  of  Mr.  Holme^, 
and  without  any  objection  from  the  officer,  Demilt,  and  car* 
ried  them  to  Newbem,  where  Mr.  Hollister  refused  to  havb 
anything  to  do  with  thera^  but  the  plaintiff,  Mr.  Blackledgie, 
received  them,  and  placed  them  under  the  charge  of  the  wit- 
ness, who  employed  them  in  working  out  sohie  leather, 
which  the  plaintiff  had  purchased  at  a  sale  of  the  witnesi' 
property  made  by  the  deputy  marshal  in  Newbern.  ThiS* 
witiHsss  testified  further,  that  the  deputy  marshal  in  New- 
bern did  not  deliver  the  siaveid  Johim,  nor  authorize  him  to 
brincr  them,  norlcnow  of  his  intention  of  bringing  them  to 
Washington — ^that  he  brought  no  .paper  from  the  deputy 
marshal  at  jBfewbern  to  the  deputy  inarshal  at  Washinsftotj, 
though  he  did  bring  the  writ  t)f  execution  from  .the  ^deputy 
in  Newbern  to  Major  Thomas  H.  Blount — ^that  the  plaintifr, 
who  was  his  brother-in-law,  did  not  authorize  him  to  have 
the  slaves  bought  for  him,  nor  know  of  his  intention  to  d6 
so—that  he  had  them  bid  off  for  Hollister  and  the  plain titf, 
'who  were  his  sureties,  and  hid  paid  large  sums  of  money 
for  him—- that  the  slaves  had  been  previdu^Iy  advertised  for 
sale  in  Newbern,  but  could  not  be  sold  there  on  account  of 
'their  having  run-away-1-and  that  he  brought  them  to  Wash- 
ington to.be  sold,  because  he  could  not  induce  them  to  come 
in  to  be  sold  at  Newbern,  where  they  feared  they  would  be 
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Jane  t842parchased  by  speculators.  The  witness  stated  inrther,  tbict 
«.  .  nothing  was  paid  at  the  time  of  the  sale  to  the  officer  lor  the 
Mge  slaves,  nor  did  b.e  know  of  any  thing  having  been  snbse- 
^  quently  paid  for  ihem.  For  the  defendant  Mr.  Demili  was 
then  aicamined.  He  testified  that,  sometime  before  the  sab 
of  the  slaves  in  question  by  him,  he  was  requested  by  Major 
Thomas  H.  3lount,  to  advertise  Mr.  Brown's  slaves  for  sale 
-in  Washington,  and  on  the  27tb  of  March,  1830,  he  did  ad- 
vertise them,  in  the  usual  way,  to  be  sold  on  the  6lh  day  of 
the  following  month — that  on  the  morning  of  the  latter  day 
Mr.  Brown  came  to  his  store  and  remained  there  until  one 
or  two  o'clock  in  the  afternoon,  when  they  went  to  the  Court- 
House,  and  the  witness,  having  received  the  execution  from 
Mr.  Blount,  offered  the  slaves  for  sale,  when  Mr.  Holmes  bid 
them  off  for  Mr.  Hoi  lister  and  the  plaintiff  for  $i210— that 
there  ^ere  only  three  or  four  persons  at  the  sale — that  no 
money  was  paid  to  him,  nor  did  he  then  require  it,  though 
he  would  have  received  it  had  it  been  tendered  to  him — that 
he  made  no  objection  to  Brown's  taking  the  slaves,  though 
.he  heard  him  order  them  home-r-^hat  he  gave  no  receipt  for 
money  nor  bill  of  sale  for  the  slaves,  because  the  money  was 
not  paid  hin^-r-that  sometime  afterwards  Brown  sent  him 
the  plaintiff's  check  on  the  bank  for  the  purchase  money, 
but  the  check  was  protested  for  non-payment,  and,  some 
short  time  afterwards,  when  he  was  informed  the  check 
would  be  paid,  he  declined  receiving  the  money,  and  wrote 
0  Mr.  Brown,  that,  if  the  plaintiff  thought  proper  to  claim 
the  slaves,  he  might  pay  the  iponey  iuto  the  clerk's  office — 
^hat,  after  the  sale,  he  handed  the  execution  to  Brown,  who 
stated  it  was  necessary  to  complete  sales  in  Newbern.  Mr. 
ffollister,  for  the  defendant,  testified  that  he  never  authori;^- 
ed  Brown  to  have  the  .slaves  purchased  for  him-— that  lie 
^ave  no  authority  to  Holmes  to  do  so,  and  that,  when  in- 
jformed  of  the  purchase,  he  refused  to  have  any  thing  to  do 
)vith  it — that  at  the  subsequent  sale  of  these  slaves  in  New- 
hern  be  purchased  two  of  them,  but  does  not  recollect  9it 
what  price.  Thomas  H.  Blount  testified  that,  sometime 
hefore  the  sale  of  the  slaves  in  Washington,  Brown  came  tp 
)}is  ^oi^se  after  darl^,  at^4  told  him  that,  if  his  property  Wf^ 
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sold  at  Newbern,  it  would  be  sacrificed,  and  asked  the  wit-J«no  1842 
oess,  whether  the  deputy  marshal  in  Washington  would  "^la^i^. 
not  sell  them  there,  said  the  execution  was  in  the  hands  of 
his  nephew  in  Newbern,  from  whom  he  could  get  it,  and 
asked  the  witness  to  purchase  the  negroes  for  his  creditors; 
witness  declined  to  do  so  himself,  but,  after  some  further 
importunity  from  Brown,  he  agreed  to  ask  Mr.  Holmes  to 
purchase  for  Brown's  creditors-^In  speaking  of  a  sale  in 
^Sewbern,  he  said  somethig  about  Mr.  Jarvis  and  specula- 
tors. John  B,  Dawson  swore  that  he  lived  at  Swift  Creek 
Brido^e  in  1830-— that  Brown  carne  there  one  morning  before 
breakfast  with  the  slaves  in  question,  and  said  that  he  was 
carrying  them  to  Blount's  creek  to  a  seine  there — that  the 
negroes  were  aot  confined  but  seemed  to  go  willingly.  Wit- 
ness further  testified  that,  in  1830,  the  plaintifif  was  consid-^ 
ered  to  be  in  embarrassed  circumstances,  and  he  did  not 
think  he  could  have  paid  for  the  slaves  at  a  fail*  price,  though 
he  could  easily  have  raised  $210  at  any  time — that  the 
plaintiff  was  in  possession  of  a  plantation  and  negroes  worth 
eight  or  ten  thousand  dollars,  which,  however,  were  under- 
stood to  belong  to  his  wife.  Moses  Jarvis  testified  that  he 
knew  the  slaves  in  controversy — and  thought  two  of  them 
were  worth  $600  each  in  1826  and  1827— that  at  the  time  of 
the  sale  he  was  not  a  creditor  of  Brown's — that  at  the  sale 
of  the  tan-yard  &c.  at  Newbern,  by  the  deputy  marshal 
there,  the  plaintiff  purchased  the  stock  of  leather,  and  that 
Brown  and  the  deputy  marshal,  Allen,  had  charge  of  the 
tan-yard.  Howard  Wiswall  swore  that  he  lived  in  Wash- 
ington in  1830,  and  wae  at  (hat  time  engaged  in  the  pur^ 
chase  of  negroes,  but  he  never  knew  or  heard  of  the  sale  of 
ihe  slaves  in  question  until  after  it  was  over.  The  record 
of  a  judgment  in  the  District  Court  of  the  United  States  foe 
the  District  of  North  Carolina  against  Brown,  and  the  dif- 
ferent executions  issuing  thereon,  under  one  of  which  the 
alleged  sale  took  place,  were  also  introduced.  The  marshal 
at  first  returned  this  sale  under  the  execution,  but  afterwards 
had  leave  to  amend  his  return,  and  then  returned  a  levy  up- 
on these  slaves,  and  that  there  was  no  sale  for  want  of  bid- 
ders.   A  venditioni  exponas  then  issued,  under  which  Ih^ 
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Jqm  1842 defendant,  «s  deputy  marshal,  Seized  the  slaves.  The  oio- 
'  ney  under  the  sale  at  Washington  was  paid  into  the  clerk's 
office  on  the  12th  of  May,  the  day  the<  first  execution  was 
returnable.  The  |>iaintiff  contended  that  he  was  entitled  to 
recover,  1st,  because  he  acquired  title  to  the  slaves  in  dis- 
pute j;inder  his  purchase  at  the  sale  by  the  deputy  marslial, 
Demilt,  at  Washington;  but  if  that  were  not  so,  then  he  was 
entitled  to  a  verdict  in  this  action  2dly,  because,  having 
shewn  ^possession  at  Xhe  lime  of  the  slaves  being  taken  by 
the  defendant,  the  tetter  could  not  justify  his  taking  under 
the  venditioni  exponas^  the  levy  by  the  deputy  Allen  hav- 
ing been  clivested  »by  the  {iroceedings  at  Washington.  The 
defendant  contended  that  the  plaintiff  could  not  recover, 
1st,  because  the  alleged  sale  by  Demiit,  at  Washington,  con- 
veyed no  title  to  the  plaintiff  for  want  of  delivery,  and^be- 
cause  no  moLey  vn^  fMiid  by  4he  purchaser;  ^ly,  because 
the  purdiase  was  for  HolTister  and  Blackledge,  and  the  suit 
is  in  the  name  of  Blacklege  alone;  3dly,  that  the  derendant 
was  an  officer  acting  ^under  legal  process,  and  could  Hot 
therefore  be  rendered  liable  lor  acting  under  such  pn^cess; 
4thly,  that  the<deputy  Marshal  in  Washington  could  not 
sell  under-alevy  made  by  the  deputy  Marshal  in  rsewbern; 
5thly,  That  the  whole  transaction,  by  which  the  slaves 
were  taken  from  3fewt)em  to  Washington  to  be  sold  there, 
was  fraudulent  and  void,  and  the  plaintiff  could  not  claim 
title  under  it,  whether  he  was  privy  to  the  fraud  or  not. 

His  Honor  instructed  the  jury  that  the  purchase  made  by 
the  plaintiff's  a^ent  Holmes  was  not  void  for  want  of  deliv- 
ery or  for  the  non  payment  of  the  purchase  money,  if  the 
jury  were  satisfied  that  the  officer,  Demiit, permitted  Brown 
to  take  the  slaves,  without;  requiring  the  previous  payment 
of  the  price  bid  for  them.  But  if  the  sale  made  by  Demiit 
were  for  any  cause  void,  then  ihe  slaves  never  had  been  di- 
vested from  the  possession  of  the  deputy  marshal  in  New- 
bern,and  they  might  well  be  sold  under  th§  veditioni  exfQ- 
nas,  under  which  the  defendant  acted.  His  Honor  further 
instructed  the  jury  that  if  the  slaves  were  purchased  for  Hol- 
lister  and  Blackledge,  and  the  former  refused  to  have  any 
thing  to  do  with  them,  the  latter  might  take  the  benefit  of 
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(he  purchase  himself  and  might  sue  alone  for  them,  and  June  1843 
that  there  could  be  no  objection  to  a  sale  made  bjr  the  depu-  " 
ty  marshal  in  Washington,  under  a  levy  made  by  a  deputy    i^dge' 
in  Newbern.    Upon  the  question  of  fraud  the  court  charged  '    ^ 
that,  if  there  was  an  understanding  between  the  plaintiff  and       "  * 
Brown,  by  which  the  negroes  were  to  be  taken  to  Washing- 
ton and  there  sold,  so  that  they  might  be  purchased  by  the 
plaintiff  at  an  under  value,  the  transaction  was  fraudulent, 
and  the  plaintiff  could  acquire  no  title  under  it.    So,  if  the 
nioney  paid  for  the  slaves  by  the  plaintiff  was  furnished  by 
Brown.     The  court  charged  further,  that  if  there  was  fraud 
in  conducting  the  sale  itself,  either  by  Brown,  or  by  Brown 
and  the  officer  Demilt,  then  the  plaintiff  could  not  claim  the 
slaves  bid  off  at  such  sale,  though  he  might  not  be  privy  to 
the  fraud.     The  court  charged,  lastly,  that  if  the  plaintiff 
acquired  a  good  and  valid  title  to  the  slaves  by  his  purchase 
at  the  deputy  marshaPs  sale,  then  the  officer  (the  present 
defendant)  could  not  justify  taking  the  slaves  under  the  ex- 
ecution in  his  hands.     There  was  a  verdict  for  the  defend- 
ant, a  new  trial  moved  for  and  refused,  and  judgment  accord- 
ing to  the  verdict,  from  which  the  plaintiff  appealed. 

Badger  and  /  H,  Bryan  for  the  plaintiff. 
C.  Shepard  for  the  defendant. 

RuFFiN,  0.  J.  The  transactions,  out  of  which  this  case 
arose,  are  so  palpably  dishonest  on  the  part  of  Brown,  that 
counsel  Has  not  atten^pted  to  defend  them  in  any  of  their 
|)arts.  Nor,  indeed,  has  fault  been  found  with  any  of  the 
views  taken  of  the  case  by  the  court,  excepting  only  the  ob- 
servation, "  So,  if  the  money  paid  for  the  slaves  by  the  plain- 
tiff was  furnished  by  Brown,"  the  transaction  would  biB 
iraudulent,  and  the  plaintiff  could  acquire  no  title  under  it. 
It  is  said,  that  suggestion  was  made  and  submitted  to  the  ju- 
ry without  evidence,  and,  therefore,  erroneonsly.  If  it  bd 
so,  the  verdict  must  be  set  aside;  for,  however  much  we 
might  regrfet  sending  a  case  back  to  another  trial,  in  which,* 
upon  the  plaintiff's  own  evidence,  the  result  must  always  bo 
against  him,  yet  we  should  be  obliged  to  xlo  so,  if  he  did  not 


400  IN  THE  SUPREME  COURT 

June  I84dhave  the  fall  benefit  of  the  law  upon  the  former  trial.  But 
jjj^^Ij  ""  in  such  a  case  as  the  present,  certainly  the  court  cannot  be 
ledge  expected  to  require  less  than  the  entire  and  absolute  want  of 
Clark,  ^''^y  evidence,  direct  or  inferential,  upon  which  the  jury- 
could  have  acted.  W^e  do  not  think  there  was  such  a  total 
destitution  of  proof  on  that  point;  but  that  it  was  furnished 
by  the  other  fraudulent  circumstances  of  the  case,  tending 
to  establish  a  secret  trust  between  those  parties  for  Brown. 
Among  these  circumstances  are  the  following:  Allen,  the 
deputy  marshal,  was  the  nephew  of  Brown,  and  in  bis  em« 
ployment  in  his  tan-yard,  in  which  the  negroes  in  con  trover* 
sy  were  also  employed  under  him.  All  that  property,  tan- 
yard,  stock,  and  slaves,  was,  among  other  things,  advertised 
to  be  sold  on  the  1st  of  April,  in  Newborn,  by  Allen,  under 
the  execution;  but,  before  that  day  of  sale,  by  the  procure- 
ment of'  Brown,  the  sale  of  these  negroes  was  advertised  in 
Washington  by  Demilt,  another  deputy  marshal,  to  take 
place  there  on  the  6ih  of  April.  Accordingly,  at  the  New- 
bern  sale  on  the  1st  of  April,  these  negroes  were  allowed  to 
be  out  of  the  way,  and  were  not  sold;  but  the  tan-yard,  stock 
of  leather,  hides  &c.  and  two  other  negroes  were  sold,  and 
purchased  by  the  present  plaintiff.  But  Brown  siill  contin- 
ued in  possession  of  every  thing  thus  purchased,  and  work- 
ed out  and  sold  the  leather,  and,  as  far  as  we  see,  enjoyed  all 
the  profits.  Then,  on  the  night  of  the  4th  of  April,  he, 
Brown,  set  out  secretly  with  the  execution  and  the  negroes 
to  Washington,  and  had  them  in  Washington  for  sale  on  the 
morning  of  the  6th  of  the  month,  and  they  were  then  sold 
by  Demilt,  and,  as  Brown  sa>*s,  were,  without  the  privity  of 
the  plaintiff,  also  purchased,  by  his  procurement,  in  the  name 
of  Blackledge.  No  money  was  then  paid  on  account  of  the 
purchase.  But  it  is  certain,  and  the  contrary  is  not  pretend- 
ed, that  Brown  supplied  the  money  to  defray  the  expenses  of 
the  trip  to  and  from  Washington,  and  that  he  also  took  the 
execution  again  and  the  negroes  back  to  their  old  emplo]^ent 
'  in  the  tan-yard,  which  was  still  in  his  own  occupation  and 
enjoyment:  and  there  they  remained  until  they  were  seized 
a  second  time  by  the  present  defendant,  for  the  purpose  of 
making  the  sale  which  gave  rise  to  this  action.     The  ne- 
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groes,  which  Brown  values  at  about  24,000,  were  bid  off  at  J«ao  iSlflf 
Washington  for  $210;  and  that  sum  was  paid  into  the  clerk's  ^j  ,  "" 
office  on  the  12th  of  May  following  hj  a  respectable  gentle-  ledge  ' 
man  in  the  name  of  the  plaintiff;  and  it  must  be  admitted  ^, J . 
that  there  is  no  direct  evidence  that  it  was  not  the  money  of 
the  plaintiff — but  was  furnished  by  Brown.  But  when  we 
find  that  Brown  furnished  other  money,  that,  namely,  for  the 
expenses  as  just  mentioned — that,  in  making  the  purchase,  he 
used  the  plaintiff's  name,  at  his  will,  and  without  the  leave  of 
the  plaintiff — and  that  the  purchase  was  made  for  his. 
Brown's,  benefit,  collected  from  the  attending  circumstances, 
and  to  be  inferred  from  his  subsequent  possession  and  enjoy- 
ment of  all  the  property  thus  put  into  the  plaintiff's  name — 
that  he,  Brown,  made  the  remittance  to  Demilf,  which  was 
intended  to  complete  the  fraudulent  purchase,  and  did  all 
the  correspondence  towards  closing  the  transaction,  as  he 
had  begun  it;  there  is,  at  least,  some,  if  not  a  strong  ground 
of  suspicion,  that  the  plaintiff,  throughout,  furnished  nothing 
but  his  name  to  his  brother-in-law,  Brown,  and  that  the  lat- 
ter, as  he  gave  his  personal  agency,  so  also  supplied  out  of 
his  funds,  or,  possibly,  out  of  the  tan-yard,  which  was  still 
in  his  disposition,  the  pecuniary  means  that  were  used  to 
carry  out  the  dishonest  purposes  of  this  unfortunate  man. 
We  do  not  say,  that  a  jury  would  be  obliged  to  infer,  from  these 
circumstances,  that  Brown  furnished  the  money;  but,  on  the 
contrary,  we  think  they  might  well  Lave  refused  so  to  find. 
But  we  do  not  think  the  circumstances  enumerated  so  irrela- 
tive or  so  inconclusive  to  establish  the  fact,  that  the  money 
was-  probably,  per  indirectum^  furnished  by  Brown,  instead 
of  being  thrown  away  by  the  plaintiff  for  the  other's  bene- 
fit,  as  to  give  to  a  verdict,  finding  that  fact,  the  characteristic 
^  of  being  a  finding  without  evidence.  Those  circumstances 
certainly  tend  towards  that  conclusion:  they  raise  some  sus- 
picion or  presumption  of  the  supposed  fact.  And  it  was  not, 
therefore,  erroneous  to  leave  them  to  the  jury,  to  be  weigh- 
ed by  them,  and  allowed  such  force  as  they  thought  them  en- 
titled to,  from  their  knowledge  of  business  and  the  usual  mo- 
tives of  men  in  the  relation  and  condition  in  which  the  .  ^ 
plaintiff  and  Brown  stood* 
Per  Curiam,  Judgment  affirmed. 
60 
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STATE  M.  SCIPIO  SMITH. 

JaD«  1842  Defend  ants  in  an  indictment  haYe  a  right  to  plead  fieverally  not  gnilty; 

♦ but  a  general  plea  of  not  guilty  by  all  the  defendants,  is,  in  law,  a 

several  plea« 

Whether  the  trial  shall  be  separate  or  not,  is  a  matter  of  sound  discre- 
tion to  be  exercised  by  the  court  under  all  the  circamstances  of  the 
case. 

The  right  to  challenge  a  juror  is  a  right  to  reject,  not  to  select — and 
therefore  neither  of  two  defendants  in  an  indictment  on  a  jomt  trial 
has  cause  to  complain  of  a  challenge  by  the  other. 

Whether  the  trial  be  joint  or  separate,  one  defendant  in  an  indictment 
cannot,  until  finally  discharged,  be  a  witness  for  another,  and  wherev- 
er the  wjfe  of  one  is  not  permitted  to  testify  for  the  others  on  a  joint 
trial,  she  will  not  be  received  for  them  although  her  husband  be  not 
then  on  trial. 

The  presumption  that  he,  who  is  found  in  possession  of  stolen  ^oods  re- 
cently af\er  the  theft  was  committed,  is  himself  the  thief,  applies  on- 

.  ly,  when  this  possession  is  of  a  kind  which  aanifests  that  the  stolen 
goods  have  come  to  the  possessor  by  hu  own  act,  or,  at  all  events, 
with  hia  undoubted  concurrence. 

Thus  where  4he  defendant  Scipio  Smith  and  two  of  his  sons,  who  lived 
with  him,  were  indicted  for  stealing  tobacco,  and  the  tobacco,  which 
had  been  stolen  in  the  night,  was  found  the  next  day  in  an  on  I  house 
of  Scipio,  occupied  by  one  of  his  negvees,  and  in  which  Scipio  kept 
tobacco  of  his  own,  and  the  tobacco  so  found  was  claimed  by  him  as 
his  own,  though  proven  to  be  the  tobacco  that  had  been  stolen;  held 
that  it  was  error  in  the  judge  to  charge  the  jury  *^  that  the  possession 
of  the  stolen  tobacco,  thus  found  in  Scfpio  Smith,  raised,  in  law,  • 
strong  presumption  of  his  guilt." 

An  appeal  from  the  Superior  Court  of  Rockingham  coun- 
ty, at  Spring  Term,  1842,  his  Honor  Judge  Dick  presiding. 

This  was  an  indictment  for  petit  larceny  in  stealing  a 
quantity  of  tobacco,  the  property  of  one  John  T.  Chambers. 
The  defendants'  counsel  moved  the  court  for  leave  to  plead 
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severally  "  uot  guilty"  for  each  of  the  defendants,  but  the  June  1843 
court  refused  the  motion,  and  required  them  to  join  in  their  """^j^^ 
plea.  The  State  examined  several  witnesses,  and  proved  a  v 
variety  of  circumstances,  tending  to  establish  the  charge  a-  Smith, 
gainst  the  defendants.  Among  other  things,  the  State  prov- 
ed by  the  prosecutor,  that  his  tobacco  was  stolen  on  Friday 
night,  that  he  followed  the  track  ot  a  cart  from  near  his  to- 
bacco barn  to  a  house  of  the  defendant,  Scipio  Smith,  on  the 
next  morning— tha:t  said  houie  was  on  tlie  Und  of  the  said  Sci*- 
pio  Smith,  about  eighty  ar  one  hundred  yards  from  the  dwel- 
ling-house of  the  said  Scippio--iChat  the  witness  then  sued 
out  a  search-warrant  against  the  said  Scipio  on  the  same  day, . 
Saturday,  placed  it  in  the  hands  of  an  officer,  who,  on  the 
same  day,  opened  the  said  house,  and  there  iound  his  (Cham- 
bers') tobacco,  which  he  immediately  claimed  to  be  his,  in 
the  presence  of  the  said  Scipio  Smith — ^that  the  said  Scjpio 
replied  that  the  tobacco  was  his  (Scipio's)  property,  that  it 
was  grown  on  a  certain  field  of  his,  and  had  been  put  in 
this  house  by  bis  direction.  It  was  also  proved  that  there 
was  a  quantity  of  other  tobacco  in  the  said  housa,  and  that  a 
negro  man,  the  property  of  the  said  Smith,  occupied  the. 
said  house.  It  was  also  proved  that  the  defendants  Gordon 
and  William  Smith  were  the^ons  of  Scipio  Smith,  and  Jiv- 
ed with  him.  On  this  part  of  the  case,  the  court  charged 
that,  if  they  believed  the  tobacco  found  in  the  said  house  to^ 
be  tht  property  of  Chambers,  and  that  it  had  been  stolen  on 
the  night  before,  the  circunostance  of  the  tobacco  being 
found  in  the  possession  ot  the  defendant,  Scipio  Smith,  so 
recently  after  it  had  been  stolen,  raised  a  strong  presumption 
of  guilt  against  the  de&odant  Scipio,  but  raised  no  presump- 
tion of  guilt  agaiusjt  the  other  defendants.  The  jury  found  all 
tbe  defendants  guilty.  The  defendants'  counsel  moved  for 
a  new  trial,  1st,  Because  the  defendants  were  not  permitted 
to  sever  in  their  pleas;  2ndly,  Because  the  court  charged  the 
jury,  that  the  tobacco  being  found  in  the  possession  of  the 
defendant,  Scipio  Smith,  as  above  stated,  was  a  strong  pre- 
anjmption  of  his  guilt.  The  court  overruled  the  motion  for 
a  new  trial,  and  pronounced  judgment  againsl  the  defendantsj, 
from  which  judgment  they  appealed  to  the  Supreme  Court.. 


404 


IN  THE  SUPREME  COURT 


JuM  1843 
Stat« 

T 

Smith. 


Attorney  General  for  the  State. 
/.  T.  Morehead  for  the  defendants. 

Gaston,  J,  It  is  assigned  for  error  on  the  part  of  the  . 
prisoners,  that,  upon  their  arraignment,  it  was  prayed  by 
their  counsel  that  they  should  be  permitted  to  plead  not 
guilty  severally,  and  that  the>  court  refused  this  permission. 
We  adroit,  without  hesitation,  that  they  should  have  so 
pleaded,  and  that  the  refusal  of  his  honor  was  founded  in  a 
mistake  of  the  law.  But  the  record  states  generally  that 
the  defendants  pleaded  not  guilty,  and  thereupon  a  jury  was 
duly  empannelled,  and  charged  to  try  whether  they  were 
guilty  or  not  guilty  of  the  offence  charged  in  the  indictment.. 
Now,  in  contemplation  of  law,  the  plea  was  a  several  one, 
and  the  jury  was  empannelled  to  try  the  question  of  guilt  as 
to  each  of  the  defendants.  No  idea  was  entertained,  much 
less  such  an  extravagant  position  taken,  that  if  one  were 
guilty  ail  were  guilty.  It  distinctly  appears  in  the  case,  that 
the  jury  was  instructed,  as  to  a  part  of  the  evidence,  that, 
although  it  raised  a  strong  presumption  of  guilt  against  one 
of  the  defendants,  it  raised  no  presumption  against  the  oth- 
ers. As,  therefore,  no  error  apj)ears  upon  the  record^  and 
the  naistake  set  forth  in  the  case  was  harmless  and  inopera- 
tive, we  cannot  reverse  the  judgment  because  of  this  ex? 
ception. 

It  has  been  stated  at  the  bar,  and  we  have  no  doubt  cor- 
rectly, that  the  true  question,  intended  to  have  been  submit- 
ted to,  and  decided  by,  the  court,  was,  whether  the  prisoners 
were  entitled  to  claim  separate  trials,  and  that  question  has 
accordingly  been  here  argued.  Although  it  is  not  properly 
presented  to  us,  we  will  not  decline  to  express  our  opinion 
ypon  it.  This  question  was  fully  examined  in  the  case  of 
the  United  States  v  Marchant  ^  Colson,  first  in  the  Cir- 
cuit Court  for  the  District  of  Massachusetts,  and  afterwards 
in  the  Supreme  Court  of  the  United  States.  The  case  is  re* 
ported  in  1  Mason  158,  and  12  Wheaton  480,  and  all  the 
learning,  applicable  to  the  question,  will  be  found  stated,  and 
ably  illustrated,  in  the  opinion  of  Mr.  Justice  Story.  It  was 
decided  with  entire  unanimity,  that  the  court  had  a  power, 
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and  would  ordinarily  exercise  it,  to  direct  separate  trials,  Jon^l^ 
at  the  request  of  the  accused,  when  separate  trials  might  be  ^^^ 
had  without  inconvenience,  but  that  "this  was  a  matter  of  ▼ 
sound  discretion  to  be  exercised  by  the  court  with  all  due  ®"**- 
regard  and  tenderness  to  prisoners,  according  to  the  known 
humanity  of  our  crimiual  jurisprudence."  It  was  in  that 
case  objected,  as  it  has  been  argued  here,  that  if  a  joint  trial 
were  had,  and  the  prisoners  did  not  agree  in  the  challenges, 
one  might  desire  to  retain  a  juror  who  was  challenged  by 
another;  that  a  juror  challenged  by  nny  one  must  be  with- 
drawn -from  the  panel  as  to  all  the  prisoners,  and  that  there- 
by the  right  of  each  prisoner  to  select  his  jury  would  be  im- 
paired. But  to  this  it  was  answered  by  the  court,  that  the 
right  of  challenge  was  a  right  to  reject  (not  a  right  to  select) 
jurors — that  neither  of  the  prisoners  had  cause  to  complain 
that  the  others  or  any  of  them  challenged  a  juror,  by  whom 
he  was  willing  to  be  tried,  but  by  whom  he  had  no  right  to 
be  tried — and  that  all  the  law  designed,  by  conferring  on 
him  the  privilege  of  challenge,  was,  to  secure  for  the  trial 
of  his  case  unexceptionable  jurors,  and  this  it  would  secure 
to  him,  whether  tried  apart  or  together  with  the  others  joint- 
ly accused. 

It  has  been  insisted  in  argument,  that,  where  a  separate 
trial  is  had,  the  prisoner  may  have  witnesses,  who  cannot  be 
admitted  if  he  be  tried  jointly;  for  example,  his  co-defendant, 
or  tlieir  wives.  But  this  is  a  mistake.  Whether  the  trials 
be  separate  or  not,  one  of  several  defendants,  indicted  to- 
gether, connot,  until  he  is  finally  discharged,  be  a  witness 
for  the  others;  and  wherever  the  wife  of  one  is  not  permitted 
to  testify  for  the  others  on  a  joint  trial,  she  will  not  be  re- 
ceived for  them,  although  her  husband  be  not  then  on  trial. 
This  court  fully  acquiesces  in  the  reasoning  and  in  the  judg- 
ment of  the  case  referred  to,  and  believes  that  judgment  te 
be  in  conformity  with  the  usage  and  law  of  this  State. 
:  Another  exception  has  been  taken  on  the  part  of  the  de- 
fendant, Scipio  Smith.  It  is  to  that  part  of  his  Honor's  in- 
struction to  the  jury,  which  he  has  stated  as  follows:  "  On 
this  part  ol  the  case,  the  court  charged  the  jury  that,  if  they 
believed  the  tobacco,  found  in  the  said  house,  to  be  the  pro- 
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Ime  1843  perty  of  Chambers,  and  that  it  had  been  stolen  on  the  night 
"TT'rj  before,  the  circumstaace  of  the  tobacco  being  found  in  the 
Y  possession  of  the  defendant,  Scipio  Smith,  so  recently  after 
^^^^*  it  had  been  stolen,  raised  a  strong  presumption  of  guilt  a- 
gainst  the  defendant,  Scipio  Smith,  but  raised  no  presump- 
tion of  guilt  against  the  other  defendants.'^  The  part  of  the 
case  to  which  the  instruction  refers,  is  as  follows:  that  to- 
bacco bad  been  stolen  from  Chambers,  the  prosecutor,  on 
Friday  night;  that  on  the  next  morning,  Chambers  followed 
the  track  of  a  cart  from  the  neighborhood  of  his  tobacco  barn  to 
a  bouse  belonging  to  the  defendant,  Scipio  Smith,  situate  on 
bis  land  about  80  or  100  yards  from  his  dwelling,  and  on 
the  same  day  sued  out  a  search-warrant,  opened  the  house, 
and  found  there  the  stolen  tobacco,  which  he  claimed — that 
Scipio  Smith,  at  the  same  time,  claimed  it  as  his  tobacco, 
which  was  grown  on  a  certain  field  of  his,  and  had  beeu 
there  housed  by  his  direction — that  there  was  a  quantity  of 
other  tobacco  in  the  same  house — that  the  house  was  occu- 
pied by  a  neorro  man  belonging  to  Scipio  Smith — and  that 
the  other  defendants,  Gordon  <J&  William  Srpith,  were  the 
the  sons  of  the  said  Scipio,  and  lived  with  him» 

In  the  opinion  of  this  court,  the  circumstance  of  the  sto- 
len tobacco  being  thus  found  in  the  possession  of  the  de- 
fendant Scipio,  did  not,  in  law,  "  raise  a  strong  presumption 
of  his  guilt,"  and  the  instruction  of  the  court  below,  on  this 
part  of  the  case,  is  erroneous. 

From  necessity,  the  law  must  admit,  in  criminal  as  well 
as  civil  cases,  presumptive  evidence;  but  in  criminal  cases,  it 
never  allows  to  such  evidence  any  technical  or  avtijicial 
operation,  beyond  its  natural  tendency  to  produce  belief 
under  the  circumstances  of  the  case.  Presumptions  of  this 
kind  are  derived  altogether  by  means  of  experience  from  the 
course  of  nature  and  the  habits  of  society,  and  when  they 
are  termed  legal  presumptions,  it  is  because  they  have  been 
'  90  frequently  drawn  under  the  sanction  of  legal  tribunals, 
that  they  may  be  viewed  as  authorized  presumptions.  A* 
mong  these,  is  that  which  was  in  the  mind  of  bis  Honor, 
the  recent  possession  of  stolen  goods,  in  the  case  of  larceny, 
raising  the  presumption  of  an  actual  taking  by  the  possessor. 
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But  when  we  examine  the  cases,  in  which  such  a  presump-  J«no  18^9 
lion  has  been  sanctioned,  or  consider  the  grounds  of  reason  g^^^^ 
and  experience  on  which  the  presumption  is  clearly  war-  t 
ranted,  we  shall  find  that  it  applies  only  when  this  posses-  Smith, 
sion  is  of  a  kind  which  manifests  ttiat  the  stolen  goods  hare 
come  to  the  possessor  by  his  own  act,  or,  at  all  events,  with 
his  undoubted  concurrence,  A  leading  case  is  that  mention- 
ed by  Lord  Hale,  in  illustrating  the  doctrine  of  presumptions 
in  criminal  cases.  "  In  some  cases  (2  Hale's  Pleas  of  the 
Crown  289)  presumptive  evidences  go  far  to  prove  a  person 
guilty,  though  there  be  po  express  proof  of  the  fact  commit- 
ted by  him;  but  then  it  must  be  very  warily  pressed;  for  it  is 
better  five  guilty  persons  should  escape  unpunished,  than 
one  innocent  person  should  die.  If  a  horse  be  stolen  from 
A,  and  the  same  day  B  be  found  upon  him,  it  is  a  strong 
presumption  that  B  stole  him,  yet  I  do  remember,  before  a 
very  learned  and  wary  judg:e,  in  such  an  instance  B  was 
condemned  and  executed  at  Oxford  assizes;  and  yet  within 
two  assizes  after,  C  being  apprehended  for  another  robbery 
and  convicted,  confessed  upon  his  judgment  and  execution 
that  he  was  the  man  that  stole  the  horse,  and  being  closely 
pursued,  desired  B,  a  stranger,  to  walk  his  horse  for  him, 
while  he  turned  aside  upon  a  necessary  occasion  and  escap- 
ed; and  B  was  apprehended  with  the  horse  and  died  inno- 
cently." Here  the  horse  hrd  been  stolen,  and,  on  the  day  of 
the  thefl,  B  was  found  upon  him.  B  had,  unquestionably, 
therefore,  taken  the  horse  from  some  ohe,  and  on  the  very 
day  of  the  theft — and  because  he  could  give  no  satisfactory 
explanation,  that  he  g:ot  the  horse  from  any  other  person,  (he 
presumption  was  allowed  to  be  raised  that  he  took  the  horse 
from  the  owner,  and  was,  therefore,  himself,  the  thief.  An 
agent  in  the  change  of  the  possession  was  found — there  was 
guilt  by  some  one,  in  making  the  change — the  circumstances 
all  pointed  to  him  as  the  person,  and  none  raised  a  suspicion 
of  any  other-^the  agent  found  was  therefore  presumed  the 
guilty  agent.  The  rule  is  thus  stated  by  Mr.  East  (2  East's 
Pleas  ot  the  Crown  656:)  "  Wherever  the  property  of  one 
man,  which  has  been  takien  from  him  without  his  consent, 
is  found  (recently  after  the  taking)  upon  another,  it  is  incum- 
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Jone  1842  bent  on  that  other  to  prove  bo v^  he  came  by  it;  otherwise 
""7  the  presumption  is,  that  he  has  taken  it  feloniously."    The 

T  cases  mentioned  in  illustration  of  this  rule,  are  such  as  the 
Smith,  following:  "  Upon  an  indictment  for  stealing  in  a  dwelling- 
house,  the  defendant  is  apprehended  a  few  yards  from  the 
outer  door  with  the  stolen  goods  in  his  possession,"  (Arch- 
hold's  Grim.  Pleader  133.)  And  the  very  common  case, 
where  a  gentleman  has  his  watch  stolen  from  his  fob  in  a 
crowd,  and  shortly  thereafter  it  is  found  concealed  about  the 
person  of  one,  who  can  ^ive  no  rational  account  how  he  ob- 
tained it — ^these  raise  the  presumpjtion  of  guilt  against  him 
thus  found  in  possession.  But  it  is  obvious  that  presump- 
tions of  this  kind,  which  even  in  the  strongest  cases  are  to 
be  warily  drawn,  want  one  of  the  indispensable  premises  to 
warrant  them,  when  the  possession,  from  which  a  guilty 
taking  is  inferred,  does  not  shew  a  taking  ox  privity  in  tak- 
-  ing  on  the  part  of  the  possessor.  If  the  tobacco  stolen  could 
not  have  been  deposited  in  this  house  of  the  accused  with- 
out his  agency  or  privity,  there  would  then  have  been  a/ac^ 
established,  viz,  that  he  had  placed  or  caused  it  to  be  placed 
there  since  the  theft,  as  a  foundation  for  the  interence  of  an- 
other fact  that  he  had  participated  in  the  theft  itself.  But 
clearly  the  court  could  not,  upon  the  evidence  stated  as  all 
the  evidence  on  that  part  of  the  case,  declare  the/ac^,  form- 
ing the  foundation  of  the  inference,  to  be  established,  and, 
therefore,  could  not  rightfully  instruct  the  jury  that  the  in- 
ference might  legally  be  drawn  therefrom. 

Nothing  was  said  pointedly  by  his  Honor  regarding  the 
claim  set  up  by  the  accused  to  the  property  in  the  tobacco 
stolen,  probably  because  he  regarded  such  claim,  taken  in 
connection  with  the  place  where  the  tobacco  was  found,  as  ev- 
idencing no  more  than  possession  in  the  accused  of  the  thing 
stolen,  and,  therefore,  bringing  the  case  within  the  operation 
of  a  precise  rule  of  law.  Nor  can  we  draw  any  inference 
of  guilt  or  innocence  from  it.  If  the  tobacco  of  the  prose- 
cutor was  so  obviously  different  from  the  rest  of  the  tobacooi 
that  the  prisoner  could  not  have  mistaken  it  tor  part  of  the 
crop  which  he  had  made  and  housed  the  preceding  year,  this 
would  certainly  have  been  an   unfavorable  circumstance 
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tigainst  him:  but  if  il  might  honestly  have  been  so  mistiikm  '«»•  ^Mt 
by  hiirij  the  claim  (to  say  the  least  of  it)  was  not  incotitis-      '"  ' 
tent  with  the  hypothesis  of  his  innocence.    A  case  in  this       y 
respect  strikingly  analogous  is  found  in  the  books.    If  the    Si»ith* 
sheep  of  A  stray  from  his  flock  to  the  flock  ol  B,  and  B 
drive  them  along  with  his  own  flock,  and  by  mistake,  with* 
out  knowing  or  taking  heed  of  the  difiereBce,  shear  them,  it 
ia  no  felony.    But  if  B  knew  them  to  be  the  sheep'Of  an* 
other  person,  and  tried  to  conceal  that  faet;  i^  for  instance, 
finding  another^sl  mark  upon  them,  he  deftMted  it  and  put  his 
own  mark  npon  them:  this  would  be  evidence  of  felony. 
1  Hale  506-7.    2  Russel  on   crimes  98.    It  appears  that 
there  was  other  testimony,  independently  of  that,  which  was 
regarded  as  raising  the  presumption  of  guilt  against  this  de- 
fendant, tending  to  establish  the  charge  against  all  the  ac- 
cused.    How  much  of  it  applied  to  them  respectively  does 
not  appear.    But->as  upon  that  other  testimony,  rejecting  as 
to  them  the  supposed  presumption,  the  jury  convicted  the 
other  two  defendants,  and  as  the  court  approved  the  verdict, 
and  no  exception  is  shewn  on  their  behalf  to  any  instruc- 
tion of  the  court  or  other  proceeding  bearing  upon  them,  we 
are  bound  to  hold  that  they  were  guilty  of  the  crime  charg- 
ed.   Not  only  therefore  can  we  not  interfere  to  relieve  them 
from  the  merited  penalty  of  the  law,  but  this  their  establish- 
ed guilt  renders  more  apparent  the  fallacy  which  misled  his 
Honor  in  the  instruction  excepted  to  by  this  defendant.   The 
tobacco  was  stolen  by  the  two  sons,  who  resided  with  their 
father.     It  was  found  in  a  house  on  the  father's  land,  occu- 
pied by  one  of  his  negroes,  together  with  other  tobacco  made 
and  housed  the  former  year.     And  these  circumstances,  of 
themselves,  are  supposed  to  raise,  in  law,  a  strong  presump- 
tion of  the  father's  guilt.     We  cannot  so  believe;  because, 
unless  there  be  other  facts  and  circumstances  to  warrant  the 
inference,  such  a  presumption  would  be  rash  and  irrational. 

It  may  be  that  we  have  not  clearly  apprehended  the  sense 
and  effect  of  the  instruction  excepted  to,  but  we  are  con- 
strained so  to  interpret  it.  And  it  may  be  that  there  was 
other  evidence  against  the  father,  besides  that  upon  which 
the  erroneous  instruction  was  given,  to  warrant  the  verdict 
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lane  1842  against  him.    But  this  we  do  not  know,  end  if  we  did,  we 

g  are  bound  to  say  that  as  his  case  has  been  submitted  to  the 

T       jury,  with  instructions  which  we  believe  unwarranted  in 

Snitb.    law,  and  which  may  ha^e  had  an  improper  influence  on 

their  minds,  he  has  not  been  tried  ac^iding  to  law,  and  is 

entitled  to  have  another  triaL 

This  opinion  will  be  certified  to  the  Superior  Court  of 
Rockingham,  with  directions  to  set  aside  the  rerdict,  as 
against  the  defendant  Scipio  Smith  only,  and  to  award  an  olv- 
08  venire  to  try  him  upon  this  indictment,  and  to  proceed  to 
sentence  upon  the  verdict  against  the-  defendants,  Gordoii 
Smith  and  William  Smith. 

Pel  CuBiABi,  Ordered  accordingly. 
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ABRAHAfl  BAUfl  «.  IINOCH  L.  STEVftNS. 

To  make  an  affirmation  at  the  time  of  a  sale  a  wairanty,  it  must  appear  JaB«  1849 

flpon  eyidenee  to  have  been  bo  intended,  and  not  be  a  mere  matter  of- 

opinion  and  judgment. 
Whether  an  affirmation  in  a  parol  contraot  of  sale  amounts  to  a  war» 

ranty,  is  a  matter  cf  fact  to  be  lefl  to  the  jury,  with  instructions  from 

tlie  court  according  with  the  above  rule. 
The  cases  of  Ertoin  v  Maxtoell,  3  Mor.  241.      jfyret  ▼  Parka,  3  Hawks 

59;  and  Gilckriti  y  'Matrovo^  3  Law  Rep.  607,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Currituck  county,  at 
Spring  Term,  1842,  his  Honor  Judge  Manly  presiding. 

This  was  an  action  of  assumpsit,  in  which  the  plaintiff  de- 
clared against  the  defendant  for  having  warranted  the  soundr 
ness  and  healthiness  of  a  negro  slave,  named  Jim.  .  It  was 
shewn  in  evidence  that  the  defendant  sold  a  number  of  ne- 
groes at  public  auction,  among  which  was  negro  Jim,  which 
was  purchased  by  the  plaintiff— that  the  defendant  declared,  ^ 
when  the  negro  prior  to  Jim  was  ofiered,  that  he  did  not 
warrant  that  negro,  as  he  was  unsound — thai  when  Jim  was 
offered,  he  remarked  <<  here  is  a  young,  likely,  healthy  ne« 
gro;  what  is  bid  for  him?"  whereupon  the  plaintiff  bid  the 
sum  of  $480,  and  Jim  was  stricken  off  to  him  as  the  last 
and  highest  bidder,  and  delivered  to  him.  The  plaintiff 
was  proceeding  to  give  evidence  of  the  unsoundness  of  Jim, 
when  his  Honor  remarked  that  he  held,  and  should  so 
charge  the  jury,  that  the  words  spoken  by  the  defendant 
would  not  constitute  a  warranty.  In  submission  to  this  in- 
iimation  of  his  Honor,  the  plaintiff  suffered  a  nonsuit.  A 
rule  was  obtained  to  shew  cause  why  a  new  trial  should  not 
be  granted,  and  this  being  refused,  the  plaintiff  appealed. 

No  counsel  appeared  for  the  plaintiff  in  this  case, 
Kinney  for  the  defendant. 
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J  one  1843     RuFFiN,  C.  J.   'We  think  the  rule,  on  which  this  case 
."T  depends,  is  correctly  laid  down  by  Chief  Justice  Taylor  in 

•y  Erwin  v  MaxweUy  3  Murph.  241:  that  "to  make  an  affir- 
StevoDtf.  matibn  at  the  time  of  the  sale  a  warranty,  it  must  appear 
upon  evidence  to  have  been  so  intended,  and  not  to  be  a 
mere  matter  of  judgment  and  opinion."  It  is  certain  that 
warrant  is  not  an  indispensable  term  in  contracts  respecting 
personalty,  as  it  is  in  conveyances  of  freehold.  It  is  also  true 
that  a  representation,  dimply,  of  soundness,  does  not  impart, 
absolutely,  a  stipulation  of  the  existence  of  that  quality. 
But  the  representation  may  be  made  in  such  terms,  and  un* 
der  such  circumstances,  as  to  denote  that  it  was  not  intended 
merely  as  a  representation^  but  that  it  entered  into  the  bar- 
.  gain  itselfl  If  the  contract  be  in  writing,  the  court  cannot 
go  out  of  it,  but  must  find,  in  its  own  language,  the  exposi- 
tion of  its  sense;  and  that  it  is  the  province  of  the  court  to 
do.  A^es  v  Parks,  3  Hawks  59.  But  in  deeds,  words, 
which  in  themselves  import  to  be  but  words  of  description 
or  affirmation,  have  been  held  to  amount  to  a  covenant,  be- 
cause of  their  inutility  in  the  deed,  as  constituting  merely  an 
aflSirmalion,  and  becauseof  the  inference  from  their  insertioa  in 
the  deed,  that  they  were  so  inserted  as  a  part  of  the  contraet. 
Gilchrist  v  MarrGW,  2  Law  Rep.  607.  Ayres  v  Parks,  3 
Hawks  59.  In  this  last  case  it  was  also  admitted,  that,  whe- 
ther an  affirmation  was  intended  as  a  warranty,  is  a  matter 
of  fact  to  be  left  to  the  jury.  This,  of  course,  i;efers  to  a 
transaction  resting  entirely  in  parol.  The  same  doctrine  is 
also -settled  in  New  York  by  many  cases.  Duffee  v  Mason^ 
8  Wend.  26.  Whitney  v  Sutton,  10  Wend.  411.  Of  ne- 
cessity, in  verbal  contracts  a  greater  latitude  must  be  allow- 
ed to  euidence  to  establish  the  words  and  the  meaning  of 
parties.  The  evidence  may  consist  of  every  thing,  which 
tends  to  establish,  that  the  vendor  meant  ta  convey  the  im- 
prjession,  that  he  was  binding  himself  for  the  soundness  of 
the  artiele,  and  that  the  vender  relied  on  what  was  passing 
as  a  stipulation.  Among  those  oiroumstances,  would,  of 
course,  be  the  understanding,  at  the  time,  of  the  bj^estanclerfl, 
who  witnessed  the  transaction,  and  the  facts  on  which  the 
impressions  ol  those  persons  were  founded.      Thus  if  a 
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person,  in  this  case,  had  said,  "I  will  not  bid,  unless  Stevens  June  1849 
will  warrant  the  negro  to  be  sound,"  and  the  defendant  had  ""7 
replied  "  he  is  sound,"  no  one  could  be  mistaken  in  takiug  .  y 
that  to  be  a  contract,  and  not  a  mere  representation  of  sound-  Stevens, 
ness,  as  the  seller's  words,  in  themselves,  import.  So  here, 
when  a  seller  at  auction,  who,  as  we  must  suppose,  was  the 
owner  and  interested  in  the  price  to  be  had,  and  that  the  ne- 
groes should  be  bid  for  as  sound,  expressly  refused  to  war- 
rant one  negro,  and  gave,  as  his  reason  therefor,  "  that  he 
was  unsound,"  and,  immediately  afterwards,  in  offering  the 
next,  proclaimed  "  here  is  a  healthy  negro;"  it  might  not 
perhaps  be  considered  as  straining  the  words  beyond  their 
obvious  and  natural  sense,  taking  the  whole  together,  to 
hold,  that  there  was  a  warranty  of  the  latter  negro.  But,  at 
the  least,  it  is  highly  probable,  the  vendor  so  meant  to  be 
understood  and  so  ^as  understood,  from  the  contrast  exhib- 
ited by  him  in  respect  of  the  condition  of  the  two  slaves. 
Besides,  much  may  have  depended  upon  the  tone  and  em- 
phasis, as  well  as  on  the  words  of  the  party,  and  the  period 
of  his  uttering  them.  These,  we  think,  were  a)l  matter* 
properly  belonging  to  the  jury,  to  whom  they  should  have 
been  submitted,  with  instructions  that,  if  they  collected  the 
defendant  did  not  mean  merely  to  express  an  opinion,  but  to 
assert  positively  that  the  negro  was  sound,  and  that  bidders 
should,  upon  the  faith  of  that  assertion,  bid  for  the  negro  as 
sound,  then  it  would  amount  to  a  warranty;  otherwise  not 

Per  Curiam,  New  trial  awarded. 
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WILLIAM  SLADE,  ADMINISTRATOR  &c,  vs.  ABRAHAM 
WASHBURN  &  ANOTHER. 

Jane  1842  Where  two  persons  took  from  the  plaintiff,  at  the  same  time,  several 
—  negroes,  one  claiming  and  keeping  possession  of  a  certain  portion  of 
them  as  his  own,  and  the  other  in  like  manner  claiming. and  holding 
pdssession  of  another  portion  as  his;  Held  that  the  plaiDiiff*  could  not 
maintain  a  joint  action  of  detinae  against  them,  though  he  might 
hare  had  a  joint  action  of  trespass. 
The  gist  of  the  action  of  detince  is  not  the  wiginal  taking,  Lot  the 

wrongful  detainer. 
The  case  of  Jonet  v  Greeny  4  Dev.  &  Bat.  354,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Rutherford  county,  at 
Spring  Term,  1842,  before  his  Honor  Judge  Bailey. 

The  Case,  so  far  as  it  is  necessary  to  state  it,  was  as  fol- 
lows; It  was  an  action  of  detinue  for  a  number  of  slaves. 
The  plaintiff  having  possession  of  them,  the  defendants 
went  together  to  his  house,  and  the  defendant,  Abraham,  took 
a  part  of  the  slaves,  which  he  claimed,  and  the  defendant, 
Josiah,  took  another  part,  which  he  claimed — after  ta- 
king the  slaves,  they  set  off  on  their  return  about  the  same 
time,  and  went  for  a  few  yards  or  rods  the  same  road,  and 
then  separated,  each  taking  the  slaves  claimed  by  himself. 
It  further  appeared  that,  some  time  after  the  taking  and  be- 
fore suit  brought,  the  plaintiff  demanded  of  Abraham  the 
slaves  he  had  in  possession,  and  of  Josiah  the  slaves  he  had 
in  possession.  The  defendants'  counsel  insisted  that  the 
plaintiff  could  not  recover,  as  no  joint  taking  or  possession 
of  the  said  slaves  was  proved.  The  court  charged  the 
jury,ahat,  if  the  defendants  went  together  for  the  purpose  of 
assisting  each  other,  and  took  the  slaves  away  jointly,  al- 
though they  separated  a  short  distance  from  the  house,  each 
one  taking  such  as  he  claimed,  yet  the  plaintiff  could  main- 


OP  NORTH  CAROLINA,  415 

tain  his  action  against  them  for  the  joint  act;  but  that,  if  Jane  1843 
there  was  no  concert  between  them,  and  they  did  not  assist "  "lTT 
each  other  in  taking  the  negroes,  then,  although  they  went       t 
together,  and  started  away  together,  the  plaintiff  could  not  Washbam 
recover.     There  was  a  verdict  for  the  plaintiff,  a  new  trial 
moved  for  and  refused,  and  judgment  being  rendered  pursu- 
ant to  the  verdict,  the  defendants  appealed. 

D.  F,  Caldwell  and  Bynum  for  the  defendants,  to  shew 
that  this  joint  action  of  detinue  could  not  be  supported,  cited 
the  following  authorities:  2  Leigh's  N.  P.  781,  782.  3 
Black.  Comm.  162.  Bethea  y  McLennan^  1  I  red.  Rep. 
523.  2  Saund.  on  plead.  &  evid.  530,  533.  5  Term.  Rep* 
112.     1  Chiit.  on  Plead.  116. 

Alexander i  contra^  cited  1  Chitt.  Plead.  119,  120.  Garth 
V  Hotoard,  24  Eng.  C.  L.  Rep.  353^  Jones  v  Green,  4 
Dev.  <S&  Bat.  354. 

RuFFiN,  G.  J.  In  our  opinion  this  joint  action  cannot  be 
maintained^  and,  as  that  point  is  decisive  of  the  plaintiff's 
case,  we  shall  confine  our  observations  to  it.  U  the  plain- 
tiff had  brought  trespass,  he  might  have  maintained  it  on 
the  joint  taking  of  the  defendants^  or  by  their  takmg  sever- 
ally what  each  claimed,  both  being  present  and  each  giving 
countenance  and  aid  to  the  other.  But  the  gist  of  the  action 
of.  detinue  is  not  the  original  taking,  but  the  wrongful  de- 
tainer. 3  Black.  Com.  152.  It  is  founded  on  the  posses- 
sion of  the  defendant  at  the  time  of  the  action  brought;  and 
that  notion  has  been  carried  so  far,  that,  where  there  were 
several  executors  and  one  only  had  the  possession,  it  was 
held  that  the  action  must  be  brought  against  him  alone. 
Bui.  N.  P.  51.  We  ne^d  not  say  whether  that  would  now 
be  held  or  not;  for,  possibly,  in  that  case  the  possession  by 
one  executor,  might  be  deemed  the  possession  of  both,  if 
they  themselves  so  regarded  it;  that  is,  if  the  one,  with 
whom  the  actual  possession  was  not,  was  still  considered  as 
having  a  control  over,  and  power  of,  disposition  of  the  chat- 
tel. But  the  passage  is  quoted  ior  the  purpose  of  shewing 
the  nature  of  the  action,  and  the  acts  of  the  defendant  ne- 
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June  id48ceMary  to  its  support.    Novtr,  io  this  case  it  is  clea^r,  that, 

—  thoagh  both  of  the  defendants  were  presat  at  the  taking, 

r       and  might  have  had  the  purpose  of  assisting  each  other,  yet 

l^'athbum  they,  respectively,  took  possession  of  different  slaves,  each 
for  himself,  upon  distinct  and  several  claims  of  title;  and 
they  have  so  held  them  ever  since.  There  was,  at  no  too- 
roent,  any  thing  like  a  joint  possession,  or  claim  or  pretence 
of  such  possession.  Indeed  the  plaintiff  himself  made  his 
demands  of  the  defendants  severally,  for  the  negroes  in  his 
possession;  thus  admitting  the  possession  to  be  exclusive, 
and  the  detainer  several.  In  such  a  case  it  would  be  clear- 
ly wrong  to  make  one  defendant  liable  for  the  value  of  the 
chattels  held  by  the  other  and  which  the  former  would  have 
no  power  to  surrender  in  discharge  of  the  recovery;  or  lia- 
ble for  profits  made  exclusively  by  the  other. 

The  counsel,  liowever,  relied  on  the  case  of  Jones  v 
Green,  4  Dev.  &  Bat.  354,  and  that  of  Garth  v  Howard^ 
6  Car.  &  P.  346,  as  authorities  in  favor  of  iho  action. 
Neither  of  them  seems  to  us  to  warrant  the  position.  In 
the  case  in  this  court,  the  reasoning  goes  altogether  upon  the 
circumstances,  which  shewed  that  the  possession,  aliped  to 
be  in  Lane,  was  in  law  and  truth  in  Gieen;  and  that  the  lat- 
ter had,  in  fact,  the  entire  control  of  the  negro,  notwithstand- 
ing the  pretence  to  the  contrary.  But,  here,  there  is  nothing 
to  base  such  an  hypothesis  ovl  Garth  v  Hitward  proceeded 
on  something  of  the  same  principle.  The  rule,  established 
in  it  is,  merely,  that  if  one  pledge  a  chattel  belonging  ta  9^^ 
other,  the  owner  may  maintain  detinue  against  barh  the 
pledger  and  the  pawn-broker;  upon  the  ground  of  the  per* 
sonal  possession  by  the  latter,  and  of  the  polential  pos^et^ion 
and  dominion  of  the  former.  That  is  ce^rrying  the  do^^triiae 
as  far  as  it  will  bear,  bqt  certainly,  if  received  in  its  fi^ll  ^xr 
tent,  will  not  give  color  to  an  action  against  two,  where  eaeii 
took  distinct  chattels  upon  several  claims  of  title  and  baa 
constantly  had  a  separate  possession,  without  any  centred 
assumed  by  one  over  the  property  held  by  the  other. 

Per  Curiam,  New  tris^I  ^wprd^d. 
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GEORGE  W.  PRICE^  M.  GRANDiSON  M.  SHARP. 

In  an  tttnchment,  tha  defendant,  by  accepting  a  declaration  and  plead-  lune  184t 

log  to  it,  waif es  all  objection  to  defecta  in  tbe  proceea.  ■■ 

When  a  bill  of  exchange  made  payable  to  a  third  person  is  protested 

and  taken  up  by  the  drawer,  the  latter  cannot  again  pat  it  in  circala- 

tion. 
A  person  cannot  negotiate  paper,  when,  by  so  doing,  he  would  render 

responsible  on  it  ahother  person,  from  whom  he  had  taken  it  op  under 

a  prior  responsibility. 
But  a  person,  who  takes  np  a  negotiable  paper  onoe  due  to  himself,  may~ 

again  pat  it  into  circulation,  provided  that,  in  so  doing,  he  exposes  no 

person  to  a  prejudice  but  himself,  or  those  who  are  justly  and  legally 

liable  on  the  paper  before  him. 
"When  a  bill  of  exchange  payable  to  A  is  taken  up  by  the  drawer  and 

the  endorsement  of  A  stricken  out,  it  becomes  dead  to  all  intents  and 

purposes  aa  a  negotiable  instrument. 
The  case  of  BroghiU  t   WtUborn^  4   Dot.  511.    Doak  y  Ctuwellt  1 

Hay.  18,  &  Sfroriff  y  Spear^  1  Hay.  214,  cited  and  approred. 

Appeal  from  the  Superior  Court  of  Law  of  Caswell  coun- 
ty, at  Spring  Term,  1842,  Judge  Dick  ptesiding. 

This  was  an  action  of  assumpsit.  The  suit  commenced 
hy  original  attachment,  returnable  to  January  Term,  1842,  of 
Caswell  County  Court,  and  the  following  facts  were  agreed 
upon  by  Ihe  counsel.  Peebles,  Hall  &  Co.  of  Petersburg, 
Virginia,  on  the  10th  of  July,  1841,  drew  two  bills  in  favor 
of  Francis  E.  Rives  on  the  defendant.  Sharp,  who  lived  in 
Danville,  Virginia,  one  payable  at  ninety  days,  for  the  sum 
of  fSTSS  85,  the  other  payable  at  four  months,  for  the  sum 
of  $787  71.  The  bills  vtere  presented  before  maturity,  and 
accepted  by  the  defendant.  At  maturity  the  bills  were  pre- 
sented for  t>A7nient  and  dishonored.  Peebles,  Hall  &  Co. 
after  protest  for  non-payment,  took  up  the  bills  and  paid  off 
the  same  to  Rives.  The  defendant  had  property,  both  real 
and  personal,  in  the  State  of  North  Carolina,  which  Peebles, 

63 
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June  1843  Hall  &  Co.  wished  to  subject  to  attachmeat,  and,  in  order  to 
~rT  do  so,  on  the  10th  of  December,  1841,  endorsed  the  bills, 
T  without  consideration,  to  the  plaintiff,  who  was  a  citizen^of 
Sharp.  Caswell  county,  North  Carolina,  and  who,  immediately  up- 
on the  assignment  to  him,  sued  out  the  attachment,  which  is 
the  original  process  in  the  case.  The  defendant  replevied 
the  property  attached,  and  pleaded  to  the  action  the  general 
issue  ^c.  It  was  further  agreed  that  the  defendant  had 
been,  tor  some  years  befoHs  the  s^ing  out  of  the  attachment, 
a  citizen  of  Virgitiia,  where  h«  resided  when  the  attachment 
was  taken  but,  and  that  he  had  not  left  this  State  secretly, 
fraudulently,  or  with  a  design  to  avoid  the  ordinary  process 
of  law.  Upon  this  statement  of  facts,  his  Honor  was  of 
opinion  that  the  law  was  with  the.  plaintiif,  and  so  instructed 
the  jury,  who  returned  a  verdict  for  the  plaintiff.  A  new 
trial  having  been  moved  for  and  reftised,  and  judgment  ren- 
dered according  to  the  verdict,  the  defendant  appealed. 

Kar  for  the  plaintiff. 

X  T.  Morekead  for  the  defendant; 

RuFFiN,  C.  J.  This  is  an  action  of  assumpsit  on  two 
bills  of  exchange  by  the  plaintiff  as  an  endorser  ol  Peebles, 
Hall  &Cq,  agaiast  the*  acceptor.  The  bills  were  drawn  on 
the  10th  of  July,  1«41,  by  Peflbles,  Hall  <fc  Co.,  of  Peters- 
bjLUg  in  Virginia,  in  favof  of  P.  E.  Rives,  on  the  defendant 
Sharp,  qf  Danville,,  in  Virginia,:  who  accepted  them,;  bat 
fiUIed  to  pay  them  w:hen  they  fell  due.  The  one  v^as  for 
|783  8S  cts.  at  90  days;  and  the  other  for  $787  71  ct??.  at  4 
n^onths  from  date.  Upon  the  failure  of  Sharp,  the  payee",i 
I|iyes,  returned  the  bills  to  the  drawers,  Peebles,  Hall  &  Co., 
for  payment;  and  they  accordingly  paid  him  and  took  up 
the  billsi  Gn  the  lOth  of  DecefuJber,  1841,  Peebles,  Hall  & 
Qo.  endorsed  the  bills  to  thepresent  plaintiff,  who  resides  i& 
Caswell  in  this  State,  and  immediately  commenced  this  ac- 
tion^ by  original  attachment,  levied  on  the  estate  of  the  de- 
Ifndant,  situate  in  Caswell.  The  endorsement  from  Peebles, 
Ifall  &  Co.  to  the  plaintiff  wa^  without  considemtion,  and: 
Y^  made  for  the  purpose  of  enabling  Price  to  take  out  an. 
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ftttacliinent  in  his  name  for  the  benefit  of  l>€el)le$,  Hull  &  Jo««  *^^ 
Co.;  ahd  the  present  action  was  accordingly  brought  for "  p^^^ 
their  use.    Upon  the  return  of  the  attachment  the  defendant       v  , 
gave  bail,  and  appeared  and  pleaded,  1st  non-assnmpsit,  and    ®^*^P* 
8dly,  by  way  of  special  plea  in  bar,  the  facts  stated  Tespe<?t* 
itig  the  endorsement  and  the  purpose  of  it.    Upon  the  trial 
the  fiibts  were  agreed  upon  as  here  stated,  and  upon  (heth 
his  Honor  was  of  opinion  for  the  plaintidT,  and  so  instructed 
thetjary,  who  found  a  verdict  accordingly,  ^nd  from  the 
judgment  the  defendant  appeal<^d. 

For  the  defendant  it  has  been  insisted  that  the  plaintiff 
catmot  maintain  this  action,  commenced  by  original  attach- 
ment, because  it  is  not  brought  for  his  own  benefit,  but,  in 
evasion  an4  fraud  of  the  act  of  1777,  for  that  of  Peebles, 
Hall  (fc  Co.,  who  could  not  have  brought  it  in  their  owii 
names,  according  to  the  case  ol  Broghill  v  Wellborn,  4 
Dev.  511.  Whether  this  objection  be  valid  or  not,  if  taken 
ill  apt  time,  it  is  not  now  necessary  to  say;  for,  if  good,  ft 
comes  too  late.  Undoubtedly  the  hoMer  of  a  hill  mny  en- 
dorse it  to  another  in  trust  for  himself,  or  to  collect  as  his 
ageut,  and  the  endorsee  may  have  an  action  against  the  ac- 
ceptor of  the  bill.  The  objection  is  not,  therefore,  that  this 
plhintlff  ooald  not  maintain  assumpsit  on  these  bills,  but 
that  he  cannot  commence  that  action  by  attachment,  but 
should  have  done  it  by  capias.  The  imputed  defect  lies  in 
Iho  writ,  and  the  answer  is  obvious,  that,  by  accepting  the 
declaration  and  pleading  to  it,  the  party  waives  alf  defects  in 
the  process.  This  point  should  have  been  raised  by  a  plea  in 
abatement  or  in  some  other  method  before  pleading  in  bar. 
.  But  in  the  opinion  of  the  court  there  is  another  objection 
to  the  plaintifi  's  recovery,  which  has  more  force.  It  is,  that 
the  bills  could  not  be  put  into  circulation  by  the  indorsement 
of  Peebfes,  Hall  &  Co.,  after  those  persons  had  paid  them  to 
Bives*  If  Rive^'  name  had  been  put  on  the  bills,  the  case 
of  B^ck  vi  Uohlef,  1  H.  Blac.  89^,  is  a  direct  authority  against 
thiis  actidn.  In  that  case  a  bill  \^as  drawn  by  Brown  oi\ 
Hdbley,  payable  to  Hodgson  or  order,  rfodgson  put  his 
lianiei  onitbe^bill;  and,  not  bein^  paid  when  due,  Hodgson, 
whhiMl  strikii^gi  m%  his'  blank  endorsement,  returned  the  hHi 
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Jane  1843  to  Brown,  and  he  took  it  up,  and  afterwards  passed  it  to 
^~Z^  fieck,  who  brought  the  action.  It  was  held  that  when  the 
T  bill  came  back  unpaid,  and  was  taken  up  from  the  payee  by 
Sharp.  ii^Q  drawer,  it  ceased  to  be  a  bill;  for  it  could  not  then  be 
negotiated  by  him  without  making  Hodgson  liable  thereon, 
for, which  there  was  no  colour.  Between  that  case  and  the 
present  there  is  but  one  point  of  difference;  and  that  but  in- 
creases the  difficulties  in  the  plaintiff's  way.  Hodgson's 
name  was  remaining  on  the  bill  wlien  he  returned  it  to 
Brown;  whereas  it  does  not  appear  that  Rives  ever  put  his 
name  on  these  bills,  and  it  cannot  be  assumed  \hat  he  did. 
But,  waiving  that  for  the  present,  the  case  cited  is  conclusive 
for  the  defendant,  even  if  Rives'  endorsement  were  on  the 
bills.  The  counsel  for  the  plaintiff,  however,  opposes  to 
that  case  the  more  recent  one  of  Callow  v  Lawrence^  3 
Maule  &  Selwyo,  95,  and  the  language  there  used  by  Lord 
Ellenborough,  "  That  a  bill  oi  exchange  is  negotiable  ad 
infinitum^  until  it  has  been  paid  by,  or  discharged  in  behalf 
of,  the  acceptor;  and  that,  if  the  drawer  has  paid  the  bill,  it 
seems  he  may  sue  the  acceptor  on  the  bill,  and  if,  instead  of 
suing  the  acceptor,  be  put  it  into  circulation  upon  his  own 
endorsement  only,  it  does  not  prejudice  any  of  the  other 
parties,  who  may  have  endorsed  the  bill,  that  the  holder 
should  be  at  liberty  to  sue  the  acceptor."  But  it  seems  to  us, 
ihaf  neither  the  case  itself^  nor  the  doctrine  here  quoted, 
when  correctly  underjstood,  shakes. the  principle  of  Beck  v 
JRobleyj  but  rather  sustains  it.  No  one  can  deny  that  a  bill 
is  negotiable  indefinitely  until  payment.  But  the  question  is , 
by  whom  may  it  be  negotiated?  Why,  by  the  payee  or  by 
any  person  entitled  under  his  endorsement;  and  the  acceptor 
will  be  as  much  bound  to  pay  it  to  such  endorsee,  however 
remote,  as  be  was  to  the  payee  himself,  before  he  endorsed 
it.  But  it  does  not  follow  that  the  drawer  of  a  bill,  who 
takes  it  up,  after  dishonor,  from  the  payee,  is  to  be  consider- 
ed the  endorsee  of  the  payee*  Far  irom  it;  for,  instead  of 
claiming  from  the  payee  or  under  him,  he  was,  in  truth,  lia- 
ble on  it  to  the  payee,  in  default  of  the  acceptor,  and. in  dis- 
charge of  that  liability  took  it  up.  Then,  he  could  not  look 
U>  the  pay^  to  make  the  bill  good  to  him;  md,  by  conse- 
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quence,  he  could  not  by  his  subsequent  endorsement  give  to  Jan«  1848 
his  endorser  the'  right  to  such  recourse  against  the  payee.  ""^^J^ 
But  as  that  would  be  the  necessary  efiect  of  such  endorse-  t 
ment,  if  allowed  at  all,  it  resulted  that  in  such  a  case  the  ^^^'F- 
law  would  not  allow  the  drawer  again  to  put  the  bills  into 
circulation.  That  the  payee  suffered  his  name  to  remain  on 
the  bill,  when  he  returned  it,  will  not  be  an  authority  to  the 
drawer  to  negotiate  it;  for  it  was  not  left  there  to  giye  credit 
to  the  bill  witli  the  drawer,  or,  in  other  words,  as  an  endorse- 
ment, but  merely  as  a  receipt  for  the  amount  paid  by  the 
drawer,  animo  solvendi.  After  such  pajrment  it  would  be 
unjust  to  the  payeeto  allow  the  drawer  to  pass  the  bill  oil 
the  responsibility  of  the  lormer;  and,  therefore,  he  is  not 
permitted  to  pass  it  at  all.  With  this  reasoning,  the  passage 
quoted  from  Lord  Ellenborough  consists.  In  Callow  ▼ 
Lawrence,  the  bill  was  not,  as  here  and  in  Beck  7  Robley^ 
payable  to  a  third  person,  but  was  payable  to  the  drawei^s 
order.  After  acceptance  the  drawer  endorsed  it,  and  it  wedt 
through  several  hands,  and  was  finally  returned  to  the  draw- 
er by  a  holder,  who  struck  out  all  endorsements  after  that  of 
the  drawer,  and  received  payment  from  him,  and  then  the 
drawer  passed  the  bill  to  Callow;  and  it  was  held  that  the 
latter  might  maintain  his  action  against  the  acceptor.  A 
bill  payable  to  the  drawer's  order,  when  accepted,  becomes 
substintiaily  a  promissory  note  from  the  acceptor  to  the 
drawer,  being  an  express  promise  to  pay  the  drawer  or  his 
assigns.  When  it  comes  back  to  the  drawer,  he  is  remitted 
to  his  original  rights  upon  an  instrument  payable  to  himself 
and  may  sue  on  it,  without  noticing  endorsements  that  had 
been  made  of  it.  Doak  v  Caswell,  1  Hay.  18.  Strong  ▼ 
Spear,  1  Hay.  214.  Callow  v  Lawrence,  Z  M.  &  S.  96« 
It  would  seem  to  follow  necessarily,  that  the  drawer  might 
again  endorse  it;  for,  in  so  doing,  he  passes  the  instrument 
regularly  according  to  its  face,  and  leaves  no  one  liable  to 
his  endorsee  but  himself  and  the  acceptor,  each  of  whom 
ought  thus  to  be  liable.  Gomez  Serra  v  Berkeley,  I  Wils. 
46,  and  Guild  v  Eager,  l|Mass.  Rep.  616.  Upon  this  dis^ 
tinction  between  bills  payable  to  a  third  person,  on  the  one 
band,  and  a  promissory  note  or  bill  payable  to  the  drawer's 
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Jo«6  1843  Older,  on  the  other,  are  obTiously  fonoded  the  ol)$ervatioB3 
""prica     ^^  ^Td  Ellenborough*  in  the  case  cited.     He  admits  tb0 
w       aiithority  of  Beck  v  Robley,  and  carefully  confines  his  rule 
^^'P*    to  the  case  then  before  him,  that  is  to  say,  oi  a  bill  payaWe 
to  the  dra\?er's  order,  by  saying,  "  that  if,  instead  of  suing 
the  acceptor,  he  (the  dratver)  put  the  bill  into  circul^tioa 
upon  his  own  endorsement  onljf,  tl^e  holder  might  sue  th^ 
acceptor;"  which  can  apply  to  no  case  biH  that  of  a  bill  pry- 
^  able  to  the  drawer's  order  or  to  a  promissory  note.    Then  he 
immediately  proceeds  to  declare  further,  that  "the  ca$e  . 
would  be  different,  if  the  circulation  of  the  bill  would  have 
the  effect  of  prejudicing  any  of  the  endorsers,"  as  in  heck  v 
Robletfj  was  the  case.     The  other  judges  place  the  matter 
in  a  still  clearer  light.    Le  Blanc  J.  said   "there  was  in 
Beck  V  Rohley  no  color  to  charge  Hodgson,  and,  striking 
out  Hod^rson's  endorsement,  the  bill  could,  not  possibly  be 
negotiable."    And  Bagley  J.,  who  is  high  authority  upon 
ft  point  of  this  kind,  states  the  distinction  very  shortly  and 
happily  by  saying  that  "  in  B^ck  v  Robley  payment  by 
Brown  struck  out  the  endorsement  of  Hodgson,^.wtereas  the 
payment  by  Pywell  (the  drawer  in  Callow  v  Lawrench) 
did  not,  in  legal  effect  strike  out  Py well's  own  endorsement^ 
•0  as  to  render  the  bill  no  longer  negotiable."    Thus  tbos^ 
two  cases  stand  well  together.     The  principle  of  Beck  ^ 
Rohley  is  that  which  governs  this  case,  and  is,  that  a  person 
eannot  negotiate  paper,  when,  by  so  doing,  he  wdntd  render 
responsible  on  it  another  person,  from  whom  be  had  taken  it 
pp,  under  a  prior  responsibility.     While  the  principle  of 
Callow  V  Lawrence  is,  that  a  person,  who  takes  up  paper, 
once  due  to  himself,  may  again  put  it  into  circulation,  pro-^ 
Vided  that,  in  so  doing,  he  exposes  no  person  to  a  prejudtK^ 
but  himself  or  those  who  are  legally  and  justly  liid^le'  o/bl  tba 
paper  before  him. 

In  cotisidering  the  <^ase  hitherto,  it  has  been  treated  as  if 
Bives  had  put  his  name  on  the  bills;  ini  whi^h  case,  eveh> 
we  bAre  seen  that  the  law  is  against  the  plaintiff.  But  that: fad 
ia  o^b^rwise  here;,  or,  at  li^ast,  doe$  niott  appeaf^  tKhiish  ia.ih^ 
aaine  thing.  In  B^ck  r  Jtai%;  the^  pl4idtiff  no  dbnbis  did 
m»  aa  Che  endorslE^^  ot  Hbdgson^^^  the  ps^;  «t>  thisub  hei  bad 
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apparently  a  regular  title  to  the  bill.    But  this  plaintiff  de- Jan«  1842 
Clares,  not  as  the  endorsee  of  Rives,  but  upon  the  endorse-    p  . 
ment  of  Peebles,  Hall  &  Co.;  which  is  certainly  bad.    No       t 
person  can  acquire  a  title  to  a  bill,  payable  to  the  Order  of    Sharp. 
Rives,  but  by  the  order  of  Rives.    When  he  gave  it  back  to 
Peebles,  Hall  &  Co.  without  his  endorsement,  it  was  dead 
to  all  intents  and  purposes,  as  a  negotiable  instrument.    In 
the  words  of  Mr.  Justice  Le  Blanc,  "  striking  out  the  pay- 
ee's endorsement,  the  bill  could  not  possibly  be  negotiated." 
The  endt>Tseihem  to  the  plaintiff  was  a  nullity,  and  he  can- 
itot  linaintain  any  action  on  the  bills. 

Per  Curiam,  New  trial  awarded. 
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JCHN  WaDd£LL  n.  ABRAHAM  RE^ICK. 

Jone  1849  When  in  a  contract  no  particnlaf  time  for  doing  an  act  is  specified,  the 
— —  general  principle  is,  that  it  must  be  done  in  convenient  time,  to  be 
judged  of  by  the  court,  according  to  the  circumstances  and  siiuation 
of  the  parties,  unless  that  be  in  some  respect  modified  bj  the  terms 
of  the  contract. 
Where  A  contracted  to  delirer  cotton  grown  on  his  plantation  in 
Florida,  *'  as  soon  as  it  could  be  picked  out  and  shipped,"  Seid 
that  he  was  not  thereby  restricted  to  the  shortest  possible  time,  in 
which,  by  any  means  or  upon  any  terms,  he  could  convey  the  cotton 
to  a  sea-port,  but  that  he  was  only  bound  to  employ  the  usual  mode  of 
transportation,  and^  therefore,  had  a  right  to  wait  a  reasonable  time  to 
arail  himself  of  that  mode. 

Appeal  from  the  Superior  Court  of.  Hertford  county,  at 
Spring  Term,  1842,  his  Honor  Judge  Manly  presiding. 

This  was  an  action  of  assumpsit.  The  plaintiff  declared 
uj)on  the  following  agreement: 

"October  9th,  1839. 

1  have  bought  of  John  Waddell,  one  hundred  bales 
of  cotton  of  the  present  crop  (1839)  on  his  plantation  in 
West  Florida,  to  be  delivered  to  Charles  and  George  Reed 
in  Norfolk.  The  said  Waddell  is  to  pay  the  freight.  The 
cotton  to  be  delivered  as  soon  as  it  can  be  picked  out  and 
shipped.  For  which  I  am  to  pay  twelve  and  an  half  cents 
per  pound,  at  one,  two  and  three  months  from  the  delivery. 

A.  RED  DICK." 

He  then  proved  by  Charles  Reed,  of  the  firm  of  C,  &  G. 
Reed  referred  to  in  the  contract,  that  on  the  first  day  ot  May, 
1840,  a  lot  of  cotton,  consisting  of  100  bales,  arrived  at  the 
port  of  Norfolk,  consigned  to  C.  &  Q.  Reed  by  Charles  Bo- 
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gers  of  Appalachicola  for  account  of  Waddell,  Southall  &  ^^no  184« 
Co-,  and  on  the  same  day,  John  Waddell,  the  plaintiff,  ten-"^  .,  ,. 
dered  to  them  the  said  lot  of  cotton  for  account  of  Abraham  ▼ 
Reddick,  the  defendant,  which  they,  by  the  instructions  of  ^«^<licl^* 
Reddick,  refused  to  receive;  and  the  cotton  was  then  left 
with  them  to  be  sold  for  Waddell's  account,  and  was  accord- 
ingly sold — that  they  received  a  letter  from  the  defendant  on 
the  26th  of  February,  1840,  dated  the  25th  of  that  month, 
directing  them  not  to  receive  the  cotton  before  referred  to, 
should  it  arrive — that  Reddick  was  informed  of  the  sale 
about  to  be  made  by  them  of  the  cotton  on  WaddelPs  ac- 
count, and  that  he  would  be  held  responsible  by  the  plaintiff 
for  any  deficiency.  The  plaintiff  proved  by  James  Wil- 
liams that  he  was  the  manager  for  the  firm  of  Waddell, 
Southall  <fc  Co.  in  Florida,  in  i839--Nthat  the  water  courses 
in  Florida  continued  low  through  the  winter  of  1839-40, 
and  did  not  become  navigable  until  about  the  1st  of  March, 
1840— that  the  cotton  raised  in  the  section  of  country  in 
which  this  farm  is,  is  sent  down  the  Chippola  to  market — 
that  by  hauling  it  35  or  40  miles,  it  can  be  sent  to  Brown's 
ferry,  whence  it  can  be  sent  down  the  Appalachicola  and 
Chattahoochee  rivers;  but  these  last  mentioned  rivers  were 
not  navigable  for  boats  earlier  than  the  time  stated,  at  which 
the  Chippola  river  became  navigable — ^that  he  attended  to 
the  {^hipping  at  Mariana  on  Chippola  river  to  Appalachicola 
of  the  cotton  sold  by  the  plaintiff  to  the  defendant — that  the 
cotton  was  shipped  early  in  March,  1840 — that  the  cotton 
was  a  part  of  the  crop  of  1839,  the  greater  part  of  it  was  of 
that  which  was  first  picked  out  and  was  the  best  of  the  crop, 
it  being  all  of  good  quality — that  it  was  sent  down  the  Chip- 
pola as  soon  as  that  river  or  any  other  in  West  Florida  be- 
came navigable  that  year — that  he  used  more  than  ordinary 
pains  to  have  the  cotton  forwarded  by  the  earliest  day,  and 
paid  a  higher  freigiit  than  was  usual  in  order  to  expedite  it, 
and  that  from  the  situation  of  the  river  it  was  forwarded  as 
early  as  could  possibly  be  done — that  from  the  farm  before 
spoken  of,  it  is  80  or  90  miles  to  Appalachicola,  the  port 
from  which  cotton  raised  in  the  section  of  the  country  in 
which  this  farm  is  situated,  is  shipped  to  other  ports  of  the 
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June  1813  United  States — ^tbat  he  has  never  known  cotton  to  be  hauled 
"Ty  over  land  from  that  section  of  the  country  to  Appalachicola 

T        or  any  other  sea-port  far  shipment.     The  plaintiff  then  prov- 
Reddick.  ed  by  Charles  Rogers^  that  the  water  courses  in  Florida  in 
the  winter  of  1839-40,  continued  low  very  late,  in  conse- 
quence of  which  the  crop  of  1839  was  greatly  retarded  in 
coming  to  market — that  the  cotton  in  controversy  in  this 
suit,  as  appears  by  the  date  of  the  bill  of  lading,  was  ship- 
ped from  Mariana  the  18th  of  March,  1840,  arrived  at  Ap- 
palachicola the  28th  of  that  month,- and  was  placed  on  board 
a  vessel  the  11th  of  April,  and  a  biH  of  lading  taken  that 
day,  and  the  vessel  was  ready  for  sea  the  15th  of  April — 
that  under  the  direction  of  Southall  &  Co.  he  re-shipped  the 
cotton  with  as  little  delay  as  possible,  and,  to  that  end,  he 
.    paid  a  higher  freight  than  was  usual.     The  defendant  then 
proved  by  Reed,  the  witness  before  examined,  that  in  a  con- 
versation between  him  (the  defendant)  and  the  plaintiff,  in 
relation  to  the  cotton,  which  the  plaintiff  had  sold  the  de- 
fendant, the  plaintiff  said  the  cotton  would  arrive  at  Norfolk 
as  early  as  the  month  of  January,  1840.    The  defendant 
then  read  in  evidence  a  letter  from  the  plaintiff  addressed  to 
the  defendant,  dated  Jackson   county.  West  Florida,  Dec. 
25th,  1839,  of  which  the  following  extract  is  tfie  only  part 
relating  io  this  controversy:  "  The  only  obstacle,  which  now 
remains  in  the  way  of  shipping  Uie  cotton  that  I  contracted 
ta  deliver  you,  is  the  low  state  of  the  water-courses.     The 
Chippola,  the  only  avenue  for  getting  our  produce  to  market, 
is  as  yet  too  low  for  that' purpose^    There  being  no  lessels 
that  sail  directly  from  Appalachicola  or  St.  Joseph  to  Nor- 
folk, r  shall  have  necessarily  to  ship  it  by  way  of  New  York." 
It  was  insisted  on  the  part  of  the  defendant  that  the  plain- 
tiff could  not  recever,  for  that  1st,  it  was  not  proved  that  the 
cotton,  which  was  tendered  to  Messrs;  C.  and  G.  Reed,  of 
Norfolk,  and  by  them  refused,  was  the  cotton  of  the  plaintiff: 
2dly,  that  nothing  But  an  actual  performance  of  the  contract 
on  the  part  of  the  plaintiff,   according  to  the  terms  of  the 
contract,  would  enable  him  to  recover — that  an  inability  to 
perform  the  contract  by  the  act  of  God  would  not  excuse 
performance— that,  if  the  streams  of  Florida  which   were 
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usuftlly  navigable  failed  him,  as  he  had  made  no  reservation  Jan«'  1843 
in  .the  contract,  by  which  he  was  authorized  to  delay  the  ~  ~* 
delivery  until  he  could  avail  himself  of  them  for  that  pur-       ▼ 
pose,  he  should  have  resorted  to  land  carriage  to  get  his  cot-  Re^dick. 
ton  to  a  shipping  port. 

His  Honor  instructed  the  jury  upon  the  first  point,  that, 
if  the  plaintiff  had  an  interest  in  the  farm  upon  which  the 
cotton  was  grown,  though  others  might  own  it  in  common 
or  as  co-partners  with  him,  it  was  a  substantialcompliance 
^ith  that  part  of  his  contract.  Secondly,  that  the  plaintiff 
was  bound  to  send  the  cotton  by  any  ot  the  ordinary  avenues 
that  were  used  for  transporting  cotton,  that  was  raised  in 
that  section  of  the  country,  to  a  port  to  be  re-shipped  to  other 
ports  of  the  United  States;  and  if  the  plaintiff  used  reasona- 
ble diligence  in  getting  it  to  the  port  of  delivery  in  this  way, 
"he  had  performed  iris  part  of  the  contract — that  he  was  not 
bound  toresort  toland  carriage,  in  order  to  ship  it  as  soon  as 
any  exertion  of  physical  power  would  enable  him. 

There  was  a  verdict  for  the  plaintifl;  a  new  trial  was 
moved  for  and  refused,  and  judgment  rendered  for  the  plain- 
tiff; from  which  judgment  the  defendant  appealed. 

Kinney  and  Iredell  for  the  plaiotiff. 
Badger  and  A,  Moore  for  the  defendant. 

RuFFiN,  e.  J.  We  have  but  little  doubt,  that,  in  putting 
a  construction  op  this  contract,  his  Honor  received  it  in  the 
same  sense,  in  which  the  parties  themselves  understood  each 
other,  when  they  bargained.  And  that  we  conceive  to  be 
the  true  principle  of  interpretation  for  mercantile,  and,  in- 
deedj  all  other  agreements. 

But  it  is  said,  £rst,  for  the  defendant,  that  the  cotton  de- 
livered was  not  that  contracted  for,  as  it  did  not  grow  on  a 
plantation  owned  by  the  plaintiff,  but  grew  on  one  owned 
by  him  and  others.  Wq  admit  the  defendant  was  not  bound 
to  accept  100  bales  of  cotton  made  any  where  in  Florida. 
It  may  have  been  his  interest  in  reference  to  the  quality  of 
the  article,  or,  in  other  respects,  to  have  the  quantity  bought 
by  him  taken  out  of  a  particular  crop.     The  plaintiff  was. 
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June  1842  therefore,  under  an  obligation  to  send  the  cotton  from  the 
';^rTr|r plantation  which  the  parties  call  "his  plantation,"  in  the 
V  contract;  and,  the  question  is,  which  was  that?  There 
R«ddick.  seems  no  difficulty  in  ascertaining  that.  We  find  the  plain- 
tiff cultivating  one  plantation;  and  from  that  the  cotton  in 
question  was  sent;  and  no  doubt  that,  and  that  alone,  was 
in  his  view  at  the  time.  It  is  true  that  he  was  cultivating  it 
in  conjunction  with  others;  but  that  would  not,  for  any  pur- 
pose of  the  transaction  between  the  parties,  prevent  its  being 
called  "  his  plantation."  If  the  defendant  had  shewn  that 
the  plaintiff  owned,  or  was  interested  in  any  other  planta- 
tion, or  that  he  had  said  so,  or  that  the  defendant  had  any 
reason  to  believe  so,  it  might  be  supposed  the  defendant  did 
not  understand  this  to  be  the  crop  out  of  which  he  was  to 
be  supplied.  But,  in  the  absence  of  all  such  evidence,  one 
roust  believe  that  each  party  had  in  view  100  bales  of  this 
very  crop;  and,  therefore,  that  this  was  hl%  the  plaintiff's, 
plantation,  within  the  sense  of  the  contract.  There  is  no 
other,  to  which  either  party  could  have  referred. 

With  respect  to  the  time  of  delivery,  the  objection  of  ihe 
defendant  seenis  to  be  equally  captious  and  untenable.  It 
assumes  that  the  plaintiff  is  endeavoring  to  excuse  himself 
for  the  non-perfbrmance  by  liim^elf  of  some  part  of  the 
contract,  upon  the  ground  of  his  inability  having  arisen  from 
the  act  of  God;  and  then  it  proceeds  to  assert  that  the  plainr 
tiff  is  not  thereby  excused  for  want  of  a  provision  in  the 
agreement  to  meet  the  event  that  happened.  But  the  point 
assumed  cannot  be  yielded:  indeed  it  is  the  very  point  in 
this  cause.  Before  we  consider  whether  the  plaintiff  has 
excused,  or  could  excuse  himself,  for  not  performing  the 
contract  on  his  part,  it  is  first  to  be  ascertained  what  he  did 
contract  to  do.  Mow,  it  is  important,  as  to  that,  to  see,  i^ 
the  first  place,  that  he  did  not  agree  to  makis  the  delivery  on 
or  before  any  particular  day.  If  he  had,  he  would  have  ta- 
ken on  himself  all  risks  by  land  or  on  water.  If  no  time 
for  doing  an  act  be  specified,  then  the  general  principle  is, 
that  it  must  be  done  in  convenient  time,  to  be  judged  of  by 
the  court,  according  to  the  circumstances  and  situation  of  the 
parties;  unless  that  be^  in  some  respect,  modified  by  the  terms 
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of  the  contract.  Here,  the  delivery  was  to  be  made  in  Nor-  June  184S 
folk  as  soon  as  the  cotton  could  be  picked  out  and  shipped.  ""^^^^^^ 
What  was  the  period  thus  designated,  as  understood  by  the  y 
parties?  Let  the  sentence  be  divided,  and  the  question  first  If^^^^ick. 
considered  upon  the  words,  "  as  soon  as  it  can  be  picked 
out."y^^It  has  not  been  argued,  even,  that  those  words  mean, 
"  as  soon  as  it  can  possibly  and  by  any  nvmber  oj  hands 
be  picked."  The  language  might  be  absurdly  strained  to 
that  sense;  but  no  such  thing  was  meant.  We  have  seen 
that  the  parties  were  contracting  respecting  part  of  a  crop 
made  on  a  certain  plantation,  and,  when  they  speak  of  a 
thing  to  be  done  when  that  crop  can  be  picked  out,  they  re- 
fer to  the  time,  in  which  it  will  or  may  with  ordinary  dili- 
gence be  picked  out  by  the  hands  belonging  to  the  planta- 
tion, and  not  by  any,  the  largest  number,  v/hich  the  proprie- 
tor could  employ.  In  other  words,  the  picking  was  to  be  in 
convenient  season,  according  to  the  usual  operations  of  ag- 
riculture. In  like  manner  of  the  other  word  of  the  sen- 
tence, "  shipped."  It  follows  "  picked  out"  and  is  to  be  un- 
derstood in  the  same  sense.  The  plaintiff  was  not  thereby 
restricted  to  the  shortest  possible  time,  in  which,  by  any 
means,  or  upon  any  terms,  he  could  convey  the  cotton  to  a 
sea-port;  but,  upon  the  principle  already  mentioned,  he  was 
expected  to  employ  the  usual  mode  of  transportation,  and, 
therefore,  had  a  right  to  wait  a  reasonable  time  for  an  oppor- 
tunity of  availing  himself  of  that  mode.  In  fine,  he  had 
convenient  time  for  shipping  as  well  as  for  picking  his  cotton. 

Now,  we  think  the  plaintiff  is  under  ilo  necessity  to  offer 
tin  excuse  for  any  omission  on  his  part,  for  there  was  no 
such  omission.  The  declaration  truly  states,  that  the  plaiui. 
tiff  delivered  the  cotton  as  soon  as  it  could  be  picked  out 
and  shipped,  that  is  to  say,  in  the  true  sense  of  the  contract. 
For  the  plaintiff  adopted  not  only  the  usual,  but  the  univer- 
sal mode  of  conveyance  employed  in  his  part  of  the  coun- 
try; and  he  did  so  as  early  as  he  could,  and  at  an  extraordi- 
nary  expense.  We  see  no  reason,  therefore,  why  the  de- 
fendant was  not  obliged  to  accept  the  cotton  tendered,  and 
consequently,  the  verdict  and  judgment  were  right. 

i^er  Curiam,  Jui^ment  affirmed. 
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STATE  ON  THE  RELATION  OF  JOHN  B.  KELLY  w.  THE 
JUSTICES  OP  MOCRE  COUNTY. 

June  1843  Where  a  mandamus  is  issued  against  the  justices  of  a  county,  in   their 
*-     official  capacity  as  Justices  of  the   County  Court,  and   a  judgment 
rendered  against  them,  they  may  appeal,  although  a  minority  of  the 
Justices  refuse  to  Join  in  the  appeal. 
The  rule  as  to  appeals,  in  relation  to  joint  ipdividi^tf  defendants  to  a 
suit,  does  not  apply. 
•     A  writ  of  mandamus  will  not  be  granted  to  a  relator  for  his  relief,  ex- 
cept where  he  has  a  tpeeifue  legai  right,  and  has  no  other  apecific  rem* 
edy  adequate  to  enforce  it. 

An  appeal  from  the  Superior  Court  of  Moore  county^  at 
Sprinsf  Term,  1842,  his  Honor  Judge  Nash  presiding. 

This  was  a  petition  for  a  mandamus  against  the  justices 
of  Moore  county.  An  alternative  mandamus  was  issued, 
and  upon  its  return  and  the  answers  ot  the  defendants  being 
filed,  the  Superior  court  ordered  that  a  peremptory  manda- 
mus  should  issue.  From  ihis  judgment  a  majority  of  the 
justices  appealed — a  number  ef  the  justices  (a  minority  as  it 
appeared)  refused  to  join  in  the  appeal.  The  facts  apper- 
taining to  the  case  and  the  questions  raised  are  so  well  ex- 
pressed in  the  opinion  delivered  in  the  Supreme  Court  that 
it  is  unnecessary  to  detail  them  hefe. 

Badger  and  Winston  for  the  plaintiff. 
Strange  for  the  defendants. 

Gaston,  J.  At  the  August  Term,  1841,  of  Moore  Su- 
perior Court,  the  relator,  John  B.  Kelly,  exhibited  a  petition 
in  said  court,  wherein  lie  alleged  that,  at  the  February  Term, 
1838;  of  the  Court  oi  Pleas  and  Quarter  Sessions  of  said 
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county,  a  majority  of  the  Justices  of  the  county  being  pre- J»n«  1^49 
sent,  an  order  was  duly  made  for  building  a  new  Court- ""^J^^J^ 
House  for  the  county,  and  the  petitioner  and  others  named  t 
in  the  petition  were  appointed  commissioners  to  carry  said  ^'^^i^'®*  of 
order  into  effect,  and  to  contract  with  some  fit  person  fordo- 
ing the  contemplated  work;  that  the  commissioners,  in  pur- 
suance of  the  authority  so  given,  contracted  with  Dabney 
Cosby,  tu  perform  nil  the  labor,  and  furnish  all  the  materials 
required,  at  the  price  of  five  thousand  dollars,  to  be  paid  at 
the  discretion  of  the  commissioners  as  Ihe  work  progressed; 
that  a  considerable  portion  of  the  work  being  done,  and  Cos- 
by requiring  a  payment,  the  said  court,  at  February  Terrai 
1839,  authorized  the  said  commissioners  to  raise  money 
by  a  loan  from  any  of  the  banks,  pledging  the  faith  of  the 
county  for  the  payment  of  the  money  borrowed;  that  the 
commissioners  accordingly  offered  their  own  note  for  dis- 
count at  the  Bank  of  Cape  I^ear,  and  thus  obtained  a  loan 
for  S2,000,  and  paid  over  this  nK>ney  to  Cosby;  that  this 
note  has  been  several  times  renewed  on  payment  of  instal- 
ments, which  payments  were  made  by  the  county,  until  it 
was  reduced  to  a  sum  between-  three  and  four  hundred  dol- 
lars, and  that  it  was  then  due,  unpaid,  and  under  protest. 
The  petitioner  further  alleged  that  the  Court-House  having 
been  completed  and  received  by  the  county,  and  the  said 
Cosby  being  urgent  for  the  payment  of  Ihe  balance  due  him 
on  account  thereof,  and  the  commissioners  being  without 
funds  for  making  the  payment,  the  petitioner  and  the  rest  of 
the  commissioners  (with  the  excepi:ron  of  one  who  had  loft 
the  State,)  relying  on  the  authority  given  by  the  justices  of 
said  county,  and  on  the  pledge  of  the  public  faith,  did,  on  the 
26th  October,  I831i,  execute  a  note,  "in  behalf  of  the  coun- 
ty and  as  commissioners"  to  the  said  Cosby,  for  $2,967  73, 
with  interest  from  that  date;  that  the  said  Cosby,  contending 
that  the  commissioners  who  had  executed  that  note  had  ren- 
dered themselves  personally  responsible,  had  brought  suit 
thereon  against  them,  and  should  he  obtain  judgment,  the 
petitioner  would  be  grieviously  oppressed,  and  the  character 
of  the  county  injured  and  degraded.  The  petitioner  slated 
further,  that  upon  his  application,  the  County  Court,  at  its 
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Jane  1942  February  Term,  1841,  a  majority  of  the  justices  being  pre- 
•"T  sent,  duly  passed  an  order  laying  a  tax  of  fifty  cents  on  the 

V       poll,  and  fifty  cents  on  every  three  hundred  dollars^  worth  of 
Josticesoffeal  estate,  to  raise  a  part  of  the  fund  for  payment  of  the 
^°'^'   debt  due  to  Cosby,  and  the  balance  due  the  bank,  in  addi- 
tion to  a  tax  or  rate  of  eighty-five  cents  levied  for  county 
purposes;  but  that,  at  the  August  Term  thereafter,  a  majori- 
ty of  the  justices  being  present,  the  justices  rescinded  the  or- 
der for  laying  a  tax  for  the  purpose  of  paying  what  was  due 
to  Cosby  and  the  bank,  and  that  at  the  time  of  preferring  the 
petition  there  was  no  tax  for  raisins;  funds  to  discharge  these 
demands.     The  prayer  of  the  petition  was  for  a  mandamus 
to  be  directed  to  the  justices  of  the  county  of  Moore,  com- 
itmnding  them  to  impose  a  tax  for  that  purpose,  or  shew 
cause  wherefore  they  declined  and  refused  so  to  do;  and  the 
petition  afet  forth  the  names  of  the  said  justices,  (35  in  num- 
ber) and  prayed  that  the  said  writ  might  be  served  on  each 
of  them.    Upon  this  petition  the  alternative  writ  of  manda- 
mus issued  as  prayed  for,  returnable  to  the  following  term, 
when  it  appears,  that  eight  of  the  said  justices  filed  what  is 
called  their  return  to  the  said   mandamus,  stating  in  sub- 
stance, that  they  have  read  the  petition,  admit  the  facts  to  be 
true,  have  no  cause  to  shew  against  the  mandamus,  are  rea- 
dy to  proceed  to  the  levying  of  a  lax,  but  are  unable  to  do 
80  because  a  majority  of  the  justices  of  the  county  refuse  to 
concur  in  said  act.     The  rest  of  the  justices,  constituting  a 
largo  majority  of  the  whole  body,  made  their  joint  return  to 
the  mandamus,  in  which  they  shew,  for  cause  against  the 
levying  of  the  tax  therein  directed,  that  at  the  February 
Terra,  1838,  of  the  County  Court  of  Moore,  the  justices,  a 
majority  being  present,  had  imposed  a  suflScient  tax  to  defray 
the  expenses  of  building  the  Court-House;  that  the  tax  had 
been  collected  by  the  sheriflT.  but  not  accounted  for;  that  the 
justices  had  caused  legal  proceedings  to  be  instituted  against 
the  sheriff  and  his  sureties  to  recover  the  motleys  so  collect- 
ed, which  proceedings  were  in  a  vigorous  course  of  prose- 
cution, and  as  the  respondents  hoped  and  believed  would  re- 
sult in  bringing  into  the  County  Treasury  funds  amply  suf- 
ficient to  meet  all  demands  against  the  county;  and  further, 
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ihal  the  conrt,  at  its  August  Term,  1841,  bad  Kipealed  the  lone  I64t 
special  tax  imposed  as  in  the  petition  stated  at  the  preceding    ^^^^ 
February  Term,  because  said  special  tax  bad  been  irr^ular*       ▼ 
]y  imposed,  after  a  portion  of  the  justices  present  at  levying  ^"^J^*^ 
the  general  county  tax  had  left  the  bench,  and  beoaase  it 
was  deemed  by  them  oppressive  to  the  people  of  the  county, 
and  was  disapproved  by  a  large  majority  thereof;  and  that  4he 
respondents  are  unwilling  to  impose  any  further  tax  to  pay 
for  the  Court-House,  until  a  reasonable  opportunity  shall  be 
had  to  render  available  the  tax  heretofore  levied  and  collect* 
ed  by  the  sheriff,  and  for  the  recovery  o1  w'hieh  suits  are 
nour  prosecuted;  and  that  (hey  have  imposed  a  sufficient  tax 
to  pay  the  bank  debt  set  forth  in  the  petition.    And  the  res- 
pondents further  shewed,  that  no  application  had  been  made 
to  the  Cotinty  Court  in  behalf  of  Dabney  Cosby,  the  eredit- 
or,  for  levying  a  tax  to  raise  funds  for  payment  of  his  de- 
mands;  that  nothing  is  due  from  the  county  to  the  relator, 
and  that  he  has  no  legal  interest  in  the  subject  matter  of  this 
writ,  or  right  to  ask  for  this  extraordinary  interference  of  the 
court;  that  the  power  of  laying  taxes  for  county  uses  is  in 
the  nature  of  a  legislative  power^  to, be  exercised  according 
to  the  sound  discretion  of  the  justices  of  the  county,  and 
that,  in  the  exercise  of  this  discretion,  according  to  their 
honest  judgment,  and  within  the  legitim^^e  bounds  thereof, 
they  are  not  accountable;  and  that,  in  the  measures  which 
they  have  taken  for  raisir^  the  necessary  funds,  th^  have 
iully  performed  all  that  duty  required  of  them. 
,     U|:v)n  argument  it  was   held   that  the  reasons  shewn 
Tigainst  the  mandamus,  were  insufficient,  and  that  a  peremp- 
tory mandamus  i^siie.    From  this  judgment  atl  appeal  was 
.prayed  by  the  respondents,  who  bad  resisted  the  mandamus, 
.  the  other  eight  justices  refusing  to  join  in  the  said  appeal, 
^and  the  same  was  granted  as  prayed. 

It  has  been  moved  here,  on  the  part  of  the  relator,  to  dis* 
.miss  this  appeal:  because,  as  is  alleged,  the  judgment  ren- 
dered in  the  Superior  Court  is  a  joint  judgment  against  all 
the  justices  of  the  county  of  Moore,  and  the  appeal  has  been 
allowed  at  the  instance  of  part  of  them  only.     The  cases  of 

JKcks  y  GUlianiy  4  Dev.  217,  and  Dunns  ^  Co.  v  Jo?ibs, 

54 
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Iwe  184^  Adminiiiraim^  of  IVard,  4  Dev.  ^  Bat.  154,  aic  relied  up- 

j.  '        on  as  authorities  decisively  supporting  this  motion.    It  is 

V       clearly  settled  by  tbe'^e  eases,  that,  if  a  joint  judgment  be 

^••^"^•^^ rendered  in  a  civil  suit  agaioit  the  plaintiffii  or  defendants 
therein,  a  part  of  those  aggrieved  by  the  judgment  cannot 
.appeal  therefrom.  And  these  decisions  are  avowedly  found- 
ed on  the  principle,  that  an  appeal  from  a  judgment  vacates 
thai  judgment  in  Mo^  and,  therefore,  must  be  taken  by  all 
bound  thereby  or  it  eannol  be  taken  at  all.  But  the  present 
case,  iti  our  opiuiofl,  falls  neither  within  the  rule  thus  sanc- 
tioned) nor  the  reason  of  the  rule.  This  is  not  an  action 
prosecuted  against  several  persons,  as  individuals,  and  of  a 
joint  judgixient  rendered  against  them  all,  but  it  is  a  proceed- 
ing lu  compel  the  performance  of  an  alleged  duty  by  a  mu- 
nicipal body,  which  acts  only  through  the  medium  of  a  ma- 
jority of  its  members,  and  whose  action,  when  done,  binds 
,tbe  body,  as  such,  and  not  the  individuals  of  whom  it  is 
composed.  This  proceeding  has  been  opposed  and  defend- 
ed by  that  body  for  the  reasons  set  forth  in  the  return  to  the 
alternative  mandamus  by  the  majority  of  its  members,  and, 
judgment  having  been  rendered  against  the  sufficiency  of 
that  return,  the  body,  through  the  agency  of  the  same  ma- 
jority, appeals  for  the  revision  of  the  sentence  thus  pro- 
nounced. The  writ  of  mandamus,  when  ordered  to  issue, 
nuist  of  course  be  directed  to  all  the  justices,  because  il  is 
the  jq^tices,  as  a  body,  who  alone  can  execnte  it.  But  this 
does  not  shew,  that  the  judgment,  by  which  it  is  ordei^  to 
issue^  is  in  the  nature  of  a  joint  judgment  against  several. 
\n  the  case  cited  on  a  ^mer  occasion  {State  ▼  Jbnes,  1 
Ired.  1^5)  from  2d  Chitty's  Reports,  254,  when  an  applica- 
tion was  made  by  a  chnrch-wardm  ag»iQst  his  coUei^ne  to 
compel  him  to  concur  in  a  rate  with  the  overseers,  the  court 
said,  <<  you  must  take  the  mapdamus  against  the  whole  of 
,  the  parish  officers,  against  yourselves  as  well  as  the  other 
pv^naeers."  Surely  it  will  not  be  contended  that  the  judg- 
ment, awarding  this  mandamus,  was  a  judgment  against  the 
relator  individually,  or  that,  in  a  like  case,  if  an  appeal  bad 
l>een  allowed  to  the  party  grieved,  the  relator  must  concur 
i.Q  th§  appeal.    The  statement  made  upon  the  record  by  the 
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oight  justices  is  not  a  return.     As  a  minority  tliey  are  idholly  '««•  '8*3 
inefficient  to  act.     They  were  inefficient  to  lay  the  tax,  he-"" 
cause  overruled  by  the  majority;   and  tfeey  are  equally  inef-        v 
ficient  to  make  a  return,  or  to  prevent  an  appeal,  because  •^"^^'^•'*®  •'f 
overruled  by  the  same  majority. 

This  motion  having  been  denied^  many  very  interesting 
questions  were,  made  by  the  counsel  on  both  sides,  in  rela- 
tion to  the  matters  involved  in  the  proceedings  below,  and 
were  learnedly  and*  ingeiiidusly  argued.  As,  in  our  judg- 
ment, there  is  one  clear  ground,  upon  which  the  decision 
below  must  be  reversed,  and  as  we  entertain  a  strong  hope 
that  what  justice  and  honor  may  demand  will  be  done,  with- 
out th«  necessity  of  our  interference  hereafleri  we  forbear 
from  Expressing  ah  opinion  upon  most  of  these  points.  ' 

The  application  is  at  the  instance  of  Mr.  Kelly,  as  tin 
individual  relator^  to  compel  the  justices  of  the  County 
Court  of  Moore  to  lay  a  tax  to  relieve  him  from  a  liability, 
which  he  fears  that  he  may  have  incurred,  to  pay  a  debt  that 
OQght  to  be  paid  by  the  county.  Now  we  hold  it  to  be  ele-* 
lUentary  doctrine^  in  support  of  which  it  is  needless  to  ref<^ 
to  any  of  the  very  numerous  adjudged  cases  that  acknowl- 
edge and  sanction  it,  that  the  writ  of  mandamus  will  not  be 
granted  to  a  relator  for  his  relief,  except  where  he  has  a 
speciMe  legal  rig-kty  and  has  no  other  specific  remedy  ade« 
quate  to  eniorce  it.  Here  Mr.  Kelly  has  no  right  to  this  n)o* 
ney.  He  is  not  a  creditor  of  the  county.  According  to  his 
own  shewing,  he  is  not  even  liflble  for  the  county.  He  ex^ 
pressly  declares  that  he  signed  the  note  "  in  bettaif  of  the 
county  and  as  one  of  ite  commissionidrs,"  and  although  he 
stales  that  Cosby  •ooniends  thai  he  is  personally  liable,  he 
does  not  admit  that  liability.  It  seems  to  us,  therefore,  that 
the  court  could  not  rightfully  move  in  this  case,  at  his  in- 
stance. We  think  that  the  judgment  below  is  erroneous 
and  ought  to  be  reversed,  and  that  the  defendants  opght  to 
have  judgment  to  go  without  day — and  to  recover  their  cdsts 
against  the  relator. 

Per  Curiam,  ^     Judgment  reversed. 
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WILLIAM  C.  MOORB*S   ADMINISTRATOR  vs.  EftI  BAR^ 
ROM?'S  EXECUTOR. 

Jane  1848  A  (fevised  as  follows:  '*  I  lend  my  daughter,  Nancy  E.  Moore,  lh«  fol- 
lowing property,  to  wit,  negroes  Lewis  (and  eleven  others  mention- 

'  ing  them  by  name)  and  one  bed  and  furniture  (and  sundry  other  arti- 
•les  of  furniture.)  If  my  daughter  Nancy  £.  should  depart  this  life'' 
wiihout.issue,  then  it  is  ray  will  that  her  husband',  William  C.  Moore, 
should  have  one  half  of  the.  property  I  hav&  lent  to  her;  but  the  pro- 
perty is  to  be  held  in  trust  ^y  my  executors  uniil  the  death  of  my 
daughter  Nancy  E.,  and  then  her  half  of  the  property  is  to  he  e^oal- 

'  ly  divided  between  her  brother  Joseph  and  her  two  sisters  Manha  and 
Rachel."  William  C.  Moore  died,  after  the  testator,  leaving  his  wife 
Nancy  surviving  him,  and  then  Nancy  died  without  issue.  Held 
that  Wm.  G.  Moore  took  a  contingent  interest  in*  remainder  in  one  half 
of  the  property,  which  upon  his  death  was  transmitted  to  his  adrnmis-T 
trator,  and  that  upon  the  death  of  Mrs*  Moore,  without  issqe,  his  a(3« 
laainistrator  had  a  rigl^t  to  recoycr  it. 

Appeal  from. the  Superior  Court  of  Perquimoris  county, 
at  Spring  Term,  1842,  his  Honor  Judge  Manly  presiding. 

This  was  a  petition  originally  filed  in  the  County  Court 
of  Perquimons,  and  brought  thence  by  appeal  to  the  Supe- 
rior Courts — where  a  decree  was  rendered  in  favor  of  the  pe- 
titioner, and  the  defendrnt  appealed  to  the  Supreme  Court. 

The  substance  of  the  pleadings,  the  fact?,  and  the  ques- 
tioas  presented,  are  sufficiently  set  forth  in  the  opinion  de- 
livered in  this  court, 

A.  Moore  and  Iredell  tor  the  plaintiff. 
Badger  for  the  defendant. 

RuFFiN;  C,  ).  E.  Barrow  died  in  1832,  having  made  his 
will^and,  amongst  other  things,  bequeathed  as  follows:  "  I 
)end  my  daughter,  jKTapcy  E^.  Moore,  the  following  property. 


OP  NO&Tft  CAROLINA.     *  437 

to  wit,  negroes  Lewis,  Huldy,  Bak^r,  (and  nine  others  byJ«n«  1*^2' 
name)  and  one  bed  and  fnrniture  (and  snndiy  other  articles  ""^^^^^ 
of  fnrnilure.)    If  my  daughter,   Nancy  E.,  should  depart       t 
this  life  without  issue,  then  it  is  my  will,  that  her  husband,  '**n*^- 
William  C.  Moore,  should  hare  one  half  of  the  property  I 
have  lent  to  her;  but  the  property  is  to.  be  held  in  trust  by 
my  executors  until  the  death  of  my  daughter,  Nancy  E.; 
and  then  her  half  of  the  property  is  to  be  equally  divided: 
between  her  brother  Joseph  and  her  two  sisters,  Martha  and 
Rachd."    The  testator  appointed  as  his  executors  his  said, 
son  Joseph,  and  John  Mardroe  :and  Alfred  S.  Barrow,  who 
were  the  husbands  of  the  daughters,   Rachel  and  Martha, 
respectively;  and  all  those  persons  and  William  C.  Moore  and' 
his  wife  Nancy  E.  survived  the  testatdr. 
-  In  the  life^time  of  the  testator  the  slave,  Baker,  died,  and 
Huldy  was  by  him  sold.     But  upon  his- death  the  other  ten 
negroes  and  their  increase,  and  the  other  chattels  bequeath- 
ed, were  placed  by  thd  executors  in  the  possession  of  Mr. 
Moore,  to  be  held  under  the  executors  upon  the  trusts  of  the 
will.  '  i 

In  1838  William  C.  Moor^  died  intestate,  leavins:  his' wife- 
Nancy  E.  surviving  him;  but  she  also  died  in  1839,  having 
madu  a  will,  and  thereof  appointed  her  said  brother  Joseph 
the  executor,  and  left  surviving  her,  the  said  Joseph  nnd  her 
s^isters,  Martha  and  Rachel.  Upon  the  death  of  Mrs.  Moore, 
Joseph  Barrow,  and  John  Mardree  and  Alfred  S.  Barrow — 
the  two  latter  of  whom  claimed  in  right  of  their  wives — 
cldiraed  all  the  slaves  and  other  property  as  theirs,  and  di- 
vided it  into  three  parcels  accordinsfly,  which  they  now  sev- 
erally hold.  The  present  plaintifi  is  the  administrator  of 
the  intestate,  William  0.  Moore,  and  instituted  this  suit  by 
petition  in  the  County  Court  against  those  persons  who  thus 
have  possession  of  the  slaves,  and  are  also  the  executors  of 
the  original  testator,  E.  farrow,  and  prays  therein  to  be  de-' 
elared  entitled,  under  the  disposition  to  his  intestate,  to  one 
half  oi  the  slaves,  and  of  the  other  property  t)equeathed  as 
aforesaid,  in  trust  foir  his  wife,  and  of  the  increase  thereof, 
and  of  the  biressince  the  death  of  Mrs,  Moore;  and  to  have 
a  division,  accpunt,  and  payment. 


Baraiw< 
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JttM  1849  The  defendants  cespeotively  answeredi  substantially  ad- 
mitting^ the  case  here  stated,  but  insisting  that  the  plaintiff 
V"  was  not  entitled^  as  his  intestate  died  before  his  wife,  and 
that  they,  having  survived  her,  were  entitled  to  the  whole. 

In  the  County  Court  the  petition  was  dismissed,  but  on 
api^l  to  the  Superior  Court  the  decree  was  reversed,  and  a 
declaration  made,  that  the  pltfimiff  was  entitled  according  to 
the  prayer  of  the  petition,  and  commisBioners  appointed  to 
divide  and  allot  to  the  plaintiff  his  half  part  of  the  negroes 
and  their  increassi  and  other  specific  articles,  and  an  enquiry 
directed  as  to  the  profits,  and  as  to  the  value  of  any  part  of 
the  property  that  might  have  been  sold  by  the  defendants^ 
But  from  that  inlerlocutory  decree  the  court  allowed  the  de- 
fendants to  appeal  to  this  court. 

The  decree,  we  think,  proceeds  on  the  proper  construction 
of  the  will,  which  seems,  indeed,  to  be  very  plain. 

The  limitation  over,  after  .the  death  of  the  first  taker 
^  without  issue,^  is  within  the  letter  ol  the  act  of  1827,  (BeV. 
Stat.  c.  122,  s.  11,)  and  is  made  ^ectual  by  it. 

It  miy  be  granted  as  highly  probable,  that  the  testator  ex* 
pected  his  daughter's  husband  to  outlive  her,  and,  in  that  ex- 
pectation it  was,  that  he  gave  to  him  one  half  of  the  pro- 
perty, as  a  personal  benefit,  upon  the  death  of  the  wife  with- 
out leaving  issue.  We  can  readily  believe,  that,  if  Mr.  Bar- 
row had  thought  of  the  case  of  their  having  do  chitdreUi 
and  of  Mr.  Moore's  dying  before  Mrs.  Moore,,  he  would  have 
limited  the  property  to  bis  own  children,  and  not  to  Mr. 
Moore,  for  the  sake  of  vesting  it  in  an  adroinistrBtor  for  the 
benefit  of  the  son-in-law's  creditors,  or  next  of  kin.  But 
this  is  conjecture  only;  and  on  it  the  will  is  not  to  be  altered 
by  theintioduction  of  another  contingency,  besides  that  ex« 
pressed  by  the  testator.  The  gift  over  to  the  husband, 
brother,  and  sisters  ot  Mrs.  Moore,  is,  simply,  on  the  contin^' 
gehcy  of  her  ^  dying  without  issue;"  and  it  is  not  to  him  or 
ihem  "  if  then  living,"  or  *<to  such  one  or  move  of  them  as 
might  be  then  alive."  Consequently,  as  Mrs.  Moore  never 
had  isn^  and  is  now  dead,  the  legacy  has  becosoe  abeolule- 
ty  vested.  That  contingent  interests  of  ibis  description  ajie 
transmissible  to  executors^  and aie  Mlloet -by  the  ^sath oi 
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the  person  before  the  event  happens,  on  which  they  are  to  Jane  1843 
vest  in  possession,  though  once  doubted,  has  long  been  sc^-~^|Jj^J|^ 
tied.    King  v  Withers^  Cas.  Temp,  Talb.  117.    Purejoy       t 
V  Rogersy  2  Sannd.  288.    e.  noig.  Bairow. 

It  must,  therefore,  be  certified  to  the  court  below,  that  this 
court  perceives  no  error  in  the  decree;  and  the  appellants 
must  pay  the  costs  in  this  court. 

Per  Curiam,  Ordered  accordingly; 
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William  leb,  adm'or  &e.  «•.  bryant  gause,  adm'or. 

Jane  1843  To  prove  the  feeord  of  a  soft  in  Sooth  Carolina,  the  plaintiflT  introdaced 
"~  -     the  certificate  of  J.  R.,  clerk  of  the  court,  under  the  seal  of  the  coort, 

*'  that  the  annexed  are  correei  tranacripta  of  the  original  proceedinga 
filed  in  thia  office  in  the  au it  of  William  Todd,  Adminiatralor  Tt.  Wil- 
liam Lee,*'  to  which  waa  added  ihe  certificate  of  the  preaiding  Judge 
•*that  J.  R.,  who  gave  the  attestation  ahove  aet  forth,  ia  the  clerk  of 
the  aaid  court,  and  keeper  of  the  records  thereof,  and  that  said  attesta- 
tion is  in  due  form;^'  Held  that  this  authentication  was  sufficient. 

Where  in  a  bill  of  sale  of  a  slave  there  was  the  following  covenant: 
*'  which  said  negro  I  do'herehy  warrant  and  defend  forever  to  the  said 
John  Hairis,  his  heirs  and  assigns  foiever,**  and  after  the  death  of 
Harris,  the  value  of  the  negro  was  recovered  from  his  administrator 
in  an  action  of  tiover,  by  one  having  a  better  title  than  the  vendor; 
Held  that  such  Tecovery  in  trover  amounted  to  an  eviction,  and,  there- 
fore, the  covenant  was  broken. 

HMzUo^  that  the  adminiatrator  of  Harris  could  support  an  action  asad- 
roiniatrator  to  recover  damages  for  such  breach,  though  the  covenant 
waa  not  broken  until  after  Harria'  death — aad  although  the  action  of 
Irover  was  brought  against  him  peraonally,  he  having  possession  of 
(he  slave  as  administrator. 

Nor  could  the  administrator  in  thifl  State  have  united  in  this  action  one 
who  was  a  joint  administrator  with  him  in  South  Carolina. 

In  case  of  one  dying  intestate  in  another  State,  the  statute  of  limitaViona 
doea  4iot  begin  to  run,  until  administration  is  granted  in  this  State. 

The  casea  of  Gnitt  v  Hodges,  3  Dev.  19S.  Herrin  v  McEmyre^  1  Hawks 
410.  Marhland  v  Crump,  1  Dev.  &  Bat.  94.  Leak  v  Gilehrhf,  9 
Dev.  73.  Grubb*9  MmUor  v  ClaytonU  Ex'toi^t  2  Hay.  378,  Jones  v 
Brodie,  3  Murph.  594,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Brunswick 
county,  at  Spring  Term,  1842,  his  Honor  Judge  Nash  pre- 
siding. 

This  was  an  action  for  a  breach  of  the  covenant  contain- 
ed in  a  bill  of  sale,  of  which  the  following  is  a  copy: 
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"  Received,  August  23d,  1833,  of  John  Harris,  sen.,  five  Jane  1849 
hundred  dollars,  in  full  payment  for  a  certain  negro  fellow  """"^^^J 
called  January,  whieh  I  have  this  day  sold  and  delivered  to        t 
him,  which  said  negro  I  do  hereby  warrant  and  defend  for*    ^^^••* 
ever,  to  the  said  John  Harris,  his  heirs  and  assigns,  forever. 
Witness  my  liand  and  seal,  the  day  above  written. 

ANDREW  L.  GOLD,  (Seal.)" 

The  facts  were,  that  one  Cochran  died  in  the  year  183Ci 
upon  whose  estate  one  William  Todd  administered,  in  the 
State  of  South  Carolina,  in  the  same  year,  and  took  into  his 
possession,  as  such  administrator,  the  negro  slave  mentioned 
in  the  bill  of  sale  above  set  forth,  which  slave  was,  at  the 
time  of  the  decease  of  the  said  Cochran,  of  his  proper  goods 
and  chattels — that,  some  time  previous  to  the  date  of  the 
said  bill  of  sale,  the  said  negro  came  into  the  possession  of 
Andrew  L.  Gold,  who  was  one  of  the  next  of  kin  and  dis- 
tributees of  the  said  Cochran,  and,  as  was  contended  by  the 
defendant,  with  the  assent  of  Todd,  the  administrator,  but, 
as  contended  by  the  plaintiff,  without  his  assent — that,  while 
so  in  possession  of  the  slave,  Andrew  L.  Gold  conveyed  him 
to  the  said  John  Harris  by  the  said  bill  of  sale,  and  shortly 
thereafter  died,  and  administration  was  soon  afterwards  ta- 
ken out  upon  the  estate  of  the  said  Andrew,  by  the  defend- 
ant, in  Brunswick  county — ^that  John  Harris  remained  in  the 
undisturbed  possession  of  the  negro  in  question  until  his 
death,  which  took  place  in  the  latter  part  of  the  year  1834 — 
that  the  said  Harris  resided  in  South  Carolina  at  the  time  of 
his  death,  and  had  the  negro  then  with  him — that  in  the 
early  part  of  the  year  1835,  letters  of  administration  were 
granted  in  South  Carolina  to  the  plaintiff  and  one  John 
Yereen  upon  the  estate  of  the  said  John  Harris,  and  they  in^ 
ventoried  the  said  negro  In  question  as  parcel  of  his  estate — 
that  soon  aflerwards  an  action  of  trover  was  instituted  by 
Todd,  as  administrator  of  Cochran,  against  the  plaintiff, 
without  naming  him  as  administrator  ot  Harris,  for  the  re- 
covery of  the  value  of  the  negro,  in  South  Carolina,  in 
which  a  verdict  and  judgment  were  rendered  against  the 

present  plaintiff,  the  defendant  in  that  suit,  for  six  hundred 

65 
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JuM  .KS4fl(loiIar«,  and  sxeculion  miied  thereon,  which  was  returned  by 
Loe     *'^^  sheriff  '* satisfied."    The  transcript  of  the  record  in  this 
f       case  from  South  Carolina  was  certified  in  the  following  man- 
ner: 


.«i|M^ 


"State  of  South  Carolina,  Horry  District. 

I,  Isaac  Readman,  Clerk  of  the  Court  of  Common 
Pleas  and  General  Sessions,  do  certify  that  the  annexed  are 
correct  transcripts  of  the  orio:inai  proceedings  filed  in  this 
office  in  the  case  of  Wm.  Todd,  Adm'or  rs,  William  Lee. 
Given  under  my  hand  and  seal  of  office  this  28th  March, 
1310.  JOHN  READMAN. 

(Seal.)  C.  C.  P. 

:  I,  Josiah  J.  Evans,  one  of  the  associate  judges  of  the  said 
State,  and  presiding  judge  of  the  said  Court  of  Common 
Pleas,  do  hereby  certify  that  John  Readman,  whose  signa- 
ture is  affixed  to  the  above  certificate,  is  clerk  of  the  said 
iH>urt  and  keeper  of  the  records  thereof  and  that  the  said  at* 
.testation  is  io  due  form.  Given  under  my  hand  at  Horry 
Court-House  the  31st  of  March,  1840. 

JDSIAH  J.  EVANS/' 

To  these  certificates  was  annexed  the  certificate  of  tbt 
Governor  of  South  Carolina,  under  the  seal  of  the  State^ 
ithat  the  said  Josiah  J.  Evans  was  a  judge  as  above  set  forth 
iSpe,  It  also  iippeared  that,  at  D^ecember  Term,  1838,  of 
Brunswick  County  Court,  the  plaintiff  took  out  letters  at 
fidmimstratiou  on  the  estate  of  John  Harris,  and  immedi-ite- 
}y  thereafter  instituted  this  suit  against  the  defendant;  and 
lliat  the  defendant,  soon  after  qualiiying  as  administratot  of 
]L^«  fstate  of  Andrew  L,  Gold,  advertised,  pursuant  to  the 
i|Ct  M  I789i  The  defendant  objected  to  the  reading  of  the 
transcript  from  the  court  in  South  CaroUufi  for  want  of  due 
{inthentieation,  but  the  pbjeciion  was  overruled  and  the 
transcript  received  in  evidence.  The  defendant  relied  in 
his  defence 4ipon  the  following  grounds:  1st,  that  the  rexovr 
•ry  in  ^'outh  Carolina  had  not  been  madea/^ainst  the  plain- 
titf  upon  title  paramount  in  the  negro;  because  Todd,  hav- 
ing assented  to  Andrew  L*  Gold  taking  the  negro  in  quesr 
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tion  as  a  part  of  thfe  distributive  share  comVno:  to  him  from  J«nt  I84tl 
the  estate  of  Cochran,  had  thereby  parted  with  his  right  as  ^~ 
administrator:  2dl)r,  that  the  covenant  contained  in  the  bill  .  t 
of  sale  was  for  qniet  enjoyment,  and  there  was  no  evidence  Q***** 
that  there  had  been  any  eviction  of  the  plaintiff:  3dly,  that 
the  act  of  1789  wqs  a  bar  to  the  plaintiff's  claim  against  the 
defendant)  as  administrator  of  Andrew  L.  Gold:  4thly,  that 
the  action  was  brought  by  the  wrong  person;  for,  it  any  on«. 
had  a  right  to  bring  an  action  on  the  covenant,  it  was  of 
course  the  person  injured  by  its  breach;  no  breach  had  ta* 
ken  place  in  the  life-time  of  Harris — consequently  no  right 
of  action  had  accrued  to  him,  which  would  survive  to  his 
personal  representatives.  If  the  present  plaintiff  had  sus- 
tained an  injury,  in  being  sued  for  the  property  in  his  own 
name,  he  had  no  ri^fht  to  sue  in  the  name  of  the  administra- 
tor of  Harris  to  redress  that  injury;  and  if  he  had  sustained 
the  injury^ in  truth  qua  administrator,  why  then  it  appeared 
that  the  injury  consisted  in  the  breach  of  a  contract,  to  which 
Vereen  was  a  party  as  well  as  himself,  and  therefore  Vereen. 
should  have  joined  him  in  bringing  the  action:  5thly,  that 
at  any  rate,  even  if  the  plaintiff  had  a  right  to  his  election 
to  sue  in  the  present  form  or  with  his  co-administiator  Ve« 
reen,  yet  he  could  not,  by  his  election  to  sue  in  this  form^ 
defeat  the  operation  of  the  statute  of  1789,  which  commenc- 
ed running  immediately  upon  the  breach. 

It  was  further  proved  that  a  judgmetU  had  been  obtained 
against  Todd  as  administrator  of  said  Cochran,  upon  which 
execution  was  issued,  and  was,  by  the  direction  of  the  ad- 
ministrator, levied  upon  the  negro  in  dispute,  then  in  th# 
possession  of  the  said  Harris,  who  refused  to  give  him  up. 
What  became  of  the  levy  was  not  shewn,  but^  Harris  retain- 
ed the  possession  of  the  negro  to  the  time  of  his  death* 
-  The  court  instructed  the  juty  upon  the  first  point,  that  if 
the  evidence  satisfied  them  that  Todd,  as  administrator  of 
Cochran,  had,  prior  to  the  date  of  the  bill  of  sale'  to  Harris^ 
surrendered  up  the  property  of  Cochran  to  his  distributeesl|> 
of  whom  Andrew  L.  Gold  was  one,  his  recovery  in  hii$  ac^ 
lion  against  tlie  plaintiff  was  not  a  recovery  by  paramduot 
title,  lind  the  plaintiff  oould  not  r^oover  in  this  actioil.    Qa 
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June  184Sthe  2d  point,  ttie  jury  were  instructed,  that  the  covenant  in 
"TT^       the  bill  of  sale  was  a  covenant  for  quiet  enjoyment,  and,  if 
V        they  believed  the  testimony,  there  was  such  an  eviction  as 
Qa^^M.    would  sustain  this  action.     Upon  the  3d,  4th  and  5th  objec- 
tions, the  jury  were  instructed,  that  the  plaintiff  could  main- 
tain this  action,  if  the  othei* questions  were  decided  by  them 
in  his  favor,  and  that  the  defendant  was  not  protected  by  the 
act  of  1789. 

There  was  a  verdict  for  the  plaintiflT,  and  a  rule  for  a  new 
trial  having  been  discharged  and  a  judgment  rendered  for 
.the  plaintiff,  the  defendant  appealed. 

No  counsel  appeared  for  ihf"  plaintiff  in  (his  case. 
Strange  for  the  defendant. 

RuFPiN,  0.  J.  The  first  question  for  our  consideration 
is  upon  the  admissibility  of  the  record  of  the  court  of  South 
Carolina,  to  the  authentication  of  which,  by  the  clerk  of  that 
court,  objection  is  made.  That  documput  purports  on  its 
face  to  be,  not  an  abstract  or  extract  of  a  pr%rt  of  the  record 
of  a  suit,  but  a  full  memorial  cf  all  that  was  done  in  the 
Bttit,  from  beginning  to  end.  It  begins  with  the  writ  in  tro- 
ver, contains  a  declaration,  a  plea  of  not  guilty  and  issue 
thereon,  and  the  posiea^  setting  forth  a  venire  facias,  the  re- 
turn of  it  to  the  court,  the  appearance  and  empannelling  of 
the  jury,  a  verdict  for  the  plaintiff  and  a  judgment  for  the 
damages  assessed  and  costs,  and  execution  therefor  with  sat- 
isfaction returned.  To  this  is  annexed,  under  the  seal  of  the 
court,  a^ertificate  of  J.  B ,  the  clerk  of  the  court,  "that  the 
annexed  are  correct  transcripts  of  the  original  proceedings 
filed  in  this  office  in  the  suit  of  William  Todd,  administrator, 
against  William  Lee;"  and  to  that  is  added  the  certificate  of 
the  presiding  judge  of  the  court,  "  that  J.  B.,  who  gave  the 
attestation  above  set  forth,  is  the  clerk  of  the  said  court  and 
keeper  of  the  records  thereof,  and  that  said  attestation  is  in 
due  form."  To  this  it  is  objected,  that  the  clerk's  certificate 
does  not  state  that  the  transcript  furnished  by  him  is  a  copy 
of  the  record  of  the  cause  between  those  parties;  and  it  may 
be;  that  this  is  only  a  transcript  of  apart  of  the  record  or  of 
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irinutcs  of  the  court,  not  engrossed  in  the  record.  But,  it  Jane  184« 
seems  to  us,  the  objection  is  over  nice,  and  that  the  attesta- 
tions  are  substantially  in  conformity  with  the  act  of  Con-  ^ 
^ress.  The  proceedings  certified  do  not  appear  to  be  min-  Gause. 
utes  or  a  portion  only  of  what  the  court  did  in  that  matter, 
but  in  themselves  import  to  t)e  a  complete  history  of  a  suit 
from  its  commencement  to  its  termination.  When  the  pro- 
per officer  gives  his  testimonial,  that  the  annexed  are  correct 
transcripts  of  the  proceeding's^  we  must  suppose  that  they 
are  transcripts  of  all  ihe  proceedings  in  that  cause;  in  other 
words,  of  the  whole  record.  But,  however  we  might  be  dis- 
posed to  cavil  at  the  particular  wording  of  this  certificate, 
we  must  receive  it,  inasmuch  as  its  correctness,  according  to 
the  law  of  South  Carolina,  is  vouched  by  the  judge  of  the 
court,  who  certifies  that  it  is  in  due  form;  and  such  certifi- 
cate is  made  conclusive  by  the  act  of  (Congress.  We  there- 
fore think,  the  record  was  properly  admitted.  We  will  next 
proceed  to  notice  the  other  grounds  taken  on  the  part  of  the 
defendant. 

The  first  depended  merely  upon  a  question  of  fact,  which 
was  left  by  his  Honor  to  the  jury,  and  with  which  this  court 
cannot  meddle. 

Next  it  is  said,  that  the  covenant  of  warranty  of  title  in 
the  bill  of  sale  from  Gold  to  Harris  is  but  a  covenant  for  qui- 
et enjoyment,  and  was  not  broken  by  a  recovery  of  the  val- 
ue of  the  slave  in  an  action  of  trover  by  the  true  owner,  be- 
cause it  was  not  an  eviction.  But,  unquestionably,  it  is  tan- 
tamount to  eviction.  It  is  a  loss  of  the  property  by  the  cov- 
enantee, who  is  by  a  legal  compulsion  under  a  necessity  to 
pay  the  value  to  the  true  owner,  and  thus  purchase  the  same 
slave  a  second  time.  Upon  a  proper  covenant  of  quiet  en- 
joyment annexed  to  land,  we  held  that  an  adverse  posses- 
sion under  the  better  title  was  the  same  as  eviction,  although 
the  bargainee  was  never  in  possession  under  his  deed,  and  so 
was  not  actually  evicted.  Grist  v  Hodges^  3  Dev.  198.  So, 
here,  to  all  intents  and  purposes,  the  covenantee  has  lost  all 
benefit  of  his  purchase  from  the  defendant's  intestate;  which 
purchase  the  latter  bound  himself  to  make  good. 

But  it  is  further  said,  that  this  action  will  not  lie  in  the 
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JaD0  1640  name  of  the  administratorj  because  the  breach,  if  any,  did 

;  not  occur  in  the  time  of  the  intestate.     But  the  answer  13^ 

Lee 
V        that,  aUhong:h  that  rule  may  be  true   as  reofaitls  covenants 

Gause.  relatinsj  to  the  freehold,  yet  in  respect  of  debts,  personal  cove* 
nants,  and,  indeed,  all  personalties,  the  administrator  fnliy 
represents  his  intestate,  and  may  have  all  actions  touching 
the  same,  which  the  intestate  himself  might  have  had.  The 
taw  assififns  to  the  executor  not  only  the  property  ofth^ 
testator,  but,  also  all  personal  actions  and  the  causes  of  such 
actions.  Went.  Off.  Ex'r  159.  It  is  true,  a  covenant  of  this 
sort,  touching  a  personal  chattel,  does  not  attach  itself  to  the 
chattel,  or  run  with  it,  as  it  is  called,  as  a  like  covenant  does 
with  realty;  and  therefore  the  assignee  of  the  personal  pro- 
perty cannot  sue  on  a  covenant  of.  warranty  to  his  vendor. 
But  if  such  assignee  be  evicted  by  title  paramount,  he  may 
have  recourse  to  his  assignor;  and  the  latter  again,  after  ma- 
kins:  sntisfaction,  may  fall  back  on  the  original  v,endor  to 
himsell  to  recover  in  damages  what  he  has  been  compelled 
to  pay  l)y  reason  of  the  defective  title  wai ranted.  Thus  it 
is  in  cases  of  covenants  of  warranty  in  conveyances  of  land, 
where  a  second  purchaser  docs  not  sue  on  the  covenant  of 
the  original  vendor,  but  is  reimbursed  by  his  imnu'diate 
vendor:  then  the  latter  may  recover  from  the  first.  Herrin 
V  McEntyre,  1  Hawks  410.  J\§arkland  v  Cmmp,  1  Dev. 
&  Bat.  94.  Much  more  must  that  be  so  in  respect  of  per- 
sonal covenants,  which  are  not  susceptible  of  assignment  by 
act  of  the  parlies.  Therefore,  this  action  will  lie  by  the 
personal  representatives  of  the  intestate  Harris;  provided  the 
intestate  or  his  estate  hath  sustained  the  injury  against  which 
the  covenant  was  intended  to  be  an  indemnity;  which  brings 
us  to  another  question  raised  in  the  arsfument. 

It  was  further  contended,  that  as  the  action  of  trover  was 
brought  against  the  defendant  in  his  own  right  and  not  in 
the  character  of  administrator,  he  must  now  sue  in  bis  own 
right;  or,  at  all  events,  that  he  cannot  recover  in  his  name 
as  administrator,  for  two  reasons;  the  one,  that  no  damage  is 
shewn  to  the  intestate,  because  the  recovery  was  paid  out  ot 
the  present  plaintiff's  own  money;  and  lh<$  other,  that  if  he 
can  sue  as  administrator,  his  co-administrator  in  Sootb  Car- 
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AUna$himldbove  been  joined  w'liM  imn.  Our  opinioti  isJano  id4a 
^kunsl  the  defendant,  not\tilhsta«ding  these  objections  ii'so.  /IT^ 
A^  to  the  form  of  the  action  in  South  Garolinn,  it  could  hatb  ^ 
been  no  otherwise.  The  plaintiff  Lee,  had  the  po^sessiot  G»«»«. 
of  the  dagger,  and  of  course,  the  conversion,  complained  of 
iii  that  action,  was  his  conForsiqn  arid  not  that  of  his  inte^  ^ 
tate,  or  necessarily,  that  of  bis  co-administrator.  But  he 
held  the  neg;ro  as  assets  of  his  intestate,  recovered  and  left 
by  the  latter  as  a  part  of  his  estate.  Although  he  was  bound 
by  the  judgment  to  pay,  at  all  events,  and  out  of  his  own 
money,  the  recovery  tlierein  made  from  him,  yet,  as  between 
him  and  the  estate,  he  was  ullidouhtediy  entitled  to  mate 
such  payment  out  of  the  assets,  if  he  had  sufficient  in  his 
band^,  or  to  reimburse  himself  out  of  any  that  might  there* 
after  come  to  his  hands.  As  he  could  not  sue  himself,  th^ 
Jaw  workd  the  satisfaction  between  the  person  who  had  thu^ 
a  claim  against  thA  estate,  and  the  estate.  And,  therefore,  ilk 
substance  and  reality,  the  damages  were  paid  out  of  the  as- 
sets, or  re-imbursed  out  of  them;  and  it  is  immaterial  which, 
for  in  either  case  the  intestate's  personal  estate  has  sustained 
the  damage  for  which  this  suit  was  brought.  It  follows, 
that  the  suit  must  be  brought  by  the  administrator,  as  such. 
Indeed,  it  is  quite  clear,  as  before  mentioned,  thnt  personal 
covenants  of  this  kind  are  not  assignable  but  by  act  of  law, 
as  to  the  executor  or  administrator  as  such.  Lee  covild  not 
have  sued,  therefore,  in  his  own  right.  Neither  would  it 
have  been  proper  to  unue  Vereen,  the  other  administrator  in 
South  Carolina,  with  him.  If  they  were  suing  here  for  the 
negro  himself,  of  which  they  had  been  in  possession  in  their 
own  State,  they  might  have  maintained  an  action  by  the  two 
jointly;  because  there  they  declare  on  their  own  possession, 
and  do  not  name  themselves  administrators  or  make  profert 
of  their  letters.  Leake  v  Gilchrist,  2  Dev.  93.  The  pro- 
perty would  there  be  vested  in  both,  by  virtue  of  the  posses- 
sion in  South  Carolina  under  the  administraltion.  But  the 
present  is  an  action  for  damasfes  for  what  has  never  been  in 
possession;  which  will  lie  only  in  the  name  of  an  adminis- 
trator. And  as  an  administration  in  another  State  is  not  re- 
cognized in  our  courts,  as  an  authority  to  sue  here,  Tereen 
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Jone  1843  is,  of  course,  not  an  administrator  in  onr  view,  but  the  pre- 
I~      sent  plaintiff  solely.    The  demand,  which  is  the  subject  of 
r        this  action,  arose,  it  is  true,  out  of  transactions  occurring  ia 
GaaM.    South  Carolina;  but  when  it  is  sought  to  be  enforced  in  North 
Curohna,  it  can  he  done  only  by  him  or  those  who  have  ob* 
tained  administration  liere,  as  is  too  well  settled  to  require 
the  support  cA  authorities.     The  action  was,  we  think,  pro- 
perly brought  by  the  present  plaintiff  and  in  his  representa- 
tive character. 

Then  as  to  the  act  of  limitations  of  1789  for  the  protec- 
tion of  administrators  and  executors;  it  is  plain,  that  it  does 
not  bar.  The  ease  does  not  state  when  the  defendant  ad- 
ministered. Its  language  is,  that  Gold  died  "shortly  after" 
he  conveyed  to  Harris,  and,  that  administration  was  "soon 
afterwards"  taken  by  the  defendant;  which  is  too  indefinite 
to  found  a  bar  of  the  statute.  But  if  that  was  out  of  the 
way,  the  answer  is  equally  complete,  that  the  present  suit 
was  brought  within  the  same  month  in  which  the  plaintiff 
took  administration  here;  and  the  statute  did  not  begin  to 
run  until  that  event.  GruhVs  Administrator  v  ClaytorCs 
Executory  2  Hay.  378.      Jones  v  Brodie,  3  Murp.  354. 

Per  Curiam,  Judgment  affirmed. 
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HENnV  J.  CANNON  w.  ETHELDRBD  PEBBLES. 

A  deed  in  trust  for  the  sale  of  property,  dated  the  16th  of  Augrnst,  1841,  Jone  1843 

made  by  an  insolvent  debtor  for  the  benefit  of  preferred  creditors,  pro* 

vided  as  follows:  that  the  property  shall  be  **  at  any  lime  after  the  Ist 
of  January,  1842,  or  before,  if  directed  by  the  said  Samuel  B.  Spru- 
iir*  (the  debtor)  on  such  terms  and  at  such  places  as  shall  be  directed 
by  him;  the  said  Henry  J.  Cannon**  (the  trustee)  **  is  to  sell  the  afore- 
said property,  and  out  of  the  proceeds  to  pay  first  the  expenses  of  ex- 
ecutingr  this  indenture,  in  the  next  place,  the  debt  of  Thomas  Deloach** 
(one  of  those  recited  in  the  premises  of  the  deed)  **  and  as  to  all  the 
other  debts  and  dues  mentioned  he  is  to  pay  them  with  interest  and 
the  coats  now  due,  or  which  may  become  due,  on  suits  now  pending  pro 
raiaJ*^    A  declaration  or  stipulation  is  then  appended:     «*  It  is  howev- 
er stipulated  that,  as  the  said  Samuel  B.  Spruill  is  anxious  to  save 
harmless  all  his  securiiies,  if  there  be  any  of  them  unprovided  for  in 
this  indenture,  he  is  at  liberty  to  direct  Ihem  to  be  paid  in  like  man- 
ner aa  bis  other  securities  are."    The  property  conveyed  consisted  of 
lands  in  different  parts  of  this  State,  and  of  slaves  in  different  coua- 
tie8,'of  contracts  unexecuted  &c    Held  by  the  court  that  these  pro- 
visions did  not  per  se  make  the  deed  fraudulent  in  law  against  other 
creditors. 

Appeal  from  the  Superioi*  Oonrt  of  Law  of  Northampton 
county,  at  Spring  Term,  1842,  bis  Honor  Judge  Settle 
presiding. 

This  was  an  action  of  trespass  to  recover  damages  against 
the  defendant  for  seizing:  and  detaining  a  negro  slave  Satn. 
And  on  the  trial,  the  plaintiff  produced,  proved,  and  gave  in 
evidence,  a  deed  in  trust  executed  by  Samuel  B.  Spruill, 
bearing  date^  the  16<h  day  of  August,  1841,  and  conveying 
to  the  plidntiff  a  large  amount  of  real  and  personal  proper-  * 
ty,  (including  the  slave  in  question)  in  trust,  to  be  sold  by 
the  plaintiff,  and  the  procceeds  to  be  applied  to  the  payment 
of  certain  debts  therein  mentioned  and  described.     The 

56 
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Jono  1613  only  provisions  in  the  said  deed,  which  it  is  necessary  to 
Q^j^^Qj^   mention,  are  these:  »*  the  property  shall  he  at  any  time  after 
▼        the  1st  day  of  January^  1842?  or  bejore,  if  directed  hy  the 
Peebles,  ^^i^  Samuel  B,  Sprnill^  on  such  terms  and  at  such  places 
as  shall  be  directed  by  him;  the  said  Henry  J,  Cannon  is 
to  sell  the  aforesaid  property,  and  out  of  the  proceeds  to 
pay  first  the  expenses  of  executing  this  indenture,  in  the 
n$xt  place,  the  debt  due  Thomas  Deloach,   and  as  to  all 
the  other  debts  and  dues  mentioned,  he  is  to  pay  them  with 
interest,  and  the  costs  now  dice,  or  which  may  fall  due,  on 
suits  now  pending  pro  rata:  it  is  however  stipulated  that, 
as  the  said  Samuel  B.  Spmill  is  anxious  to  save  harmless 
all  his  securities,  if  there  be  any  of  them  unprovided  for 
in  this  indenture,  he  is  at  liberty  to  direct  them  to  be  paid 
in  Wee  manner  as  his  other  securities  are"    It  was  adoiit- 
ted  by  the  defendant,  that  the  slave  in  controversy,  was,  at 
the  time  of  the  execution  of  the  deed,  the  property  of  the 
said  Samuel  B.  Spruill,  and  that  he  seized  the  said  slave. 
And  thereupon  the  defendant  shewed   that  certan  writs  of 
fieri  facias  against  the  said  Spruill,  one  issuing  from  Sep- 
tember Term,  1841,  of  Northampton  County  Court,  at  the 
instance  ol   Samuel  Calvert,  and  one  from  the  Superior 
Court  of  Wake,  tested  of  the  Autumn  Term,  1841,  came  to 
his  hands  as  sheriff  of  Northampton  county,   and  that  by 
virtue  of  these  writs  he  made  the  said  seizure.    And  there- 
upon the  counsel   for  the  defendant,  not  denying  that  the 
said  deed  of  trust  was  executed,  proved  and  registered  be- 
fore the  teste  of  the  executions,  or  that  the  debts  specified 
in  the  said  deed  were  true  debts,  nevertheless  insisted  that 
the  plaintiff  was  not  entitled  to  recover  in  his  action,  be- 
cause, on  the  face  of  the  said  deed,  and  the  several  provisions 
therein  contained,  and  parlicuiarly  from  thje  delay  authorized 
by  the  deed  in  the  sale  of  the  property,  and  the  power  re- 
served to  the  said  Spruill  to  determine  the  places  and  terms 
of  selling;  the  same  was,  in  law,   fraudulent  and  void  as 
against  the  creditors  of  the  said  Spruill.     And  his  Honor 
having  T^ro/orma  declared  himself  of  the  opinion  that  the 
deed  could  not  be  supported  as  against  the  creditors,  and 
hence  could  not  entitle  the  plaintiff  to  recover  against  the  de- 
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fendant,  the  plaintiff's  counsel,  thereupon,  not  denying  thai  J«n«  I84a 
the  said  Sprnill,  at  the  time  of  the  execution  ot  the  said"^^[JJ^ 
deed,  was  insolvent  and  unable  to  pay  his  debts;  and  that  v 
the  said  deed  conveyed  or  attempted  to  convey  all  his  pro-  '^®®*'**'- 
perty;  and  that  he  retained  the  use  and  possession  of  the 
whole  thereof  until  after  the  1st  of  January,  1842,  and  ad- 
mitting that  on  the  15th  of  November,  1841,  an  execution, 
issuing  upon  the  judgmetit  in  Wake  Superior  Court  afore- 
said to  the  county  of  Duplin,  was  levied  upon  certain  of 
the  negro  slaves  mentioned  in  the  deed,  and  thereupon  settled 
to  the  value  or  part  of  the  value  of  the  said  slaves  by  a  secu- 
rity furnished  by  the  said  Spruill;  offered  to  prove  that  afler 
th&said  1st  day  of  January,  1842,  .and  before  the  15ih  day  of 
the  same  month,  the  said  plaintiff  did  assume  possession  or 
control  of  all  the  slaves  conveyed  by  the  said  deed,  and  on 
the  said  15th  of  January  sold  the  same,  the  seizure  by  the 
defendant  having  been  made  between  the  said  1st  day  of 
January  ao^  such  sale — and  the  plaintiff's  counsel  also  of- 
fered (in  explanation  of  the  provision  in  the  deed  for  post- 
poning the*  time  of  sale  until  after  the  said  1st  day  of  Janu- 
ary, and  to  repel  any  legal  presumption  thence  arising  a- 
gainst  the  instrument)  to  prove,  that  the  said  Samuel  B. 
Spruill,  at  the  time  of  executing  the  said  deed,  was  engaged 
in  fulfilling  a  contract  for  work  &c.  on  the  Wilmington  and 
Raleigh  Rail  Road,  which  was  to  be  continued  thfoughout 
the  year  1841,  a»d  had  employed  in  that  w(^k  eleven  of  his 
negro  slaves  (the  whole  number  conveyed  by  the  deed  being 
twenty-seven)  and  also  twelve  mules  and  three  wagons — and 
that  of  the  remaining  sixteen  slaves,  all  (except  the  children 
who  were  unable  to  labor  and  three  servants  employed  in 
nttendance  on  said  Spruill's  family)  were  occupied  in  ma- 
king a  crop  then  growings  OH  the  land  in  Northampton  men- 
tioned in  the  deed — and  in  explanation  of  so  much  ot  the 
deed  as  authorized  a  sale  to  be  made  before  the  1st  of  Jfmu- 
ary,  1842,  at  the  discretion  of  the  said  Spruill,  the  plaintiff's 
counsel  offered  to  prove  that  the  said  Spruill  desired  and 
hoped  to  rescind  his  said  contract  with  the  said  Rail  Road 
Company  before  the  said  1st  day  ot  January.  To  this  evi- 
dence the  defendant's  counsel  objected,  on  the  ground  that  it 
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June  184d  was  inadiiii$sible  and  irrelevant  to  the  purpose  for  which  it 
"T  was  offered,  and,  if  admitted,  could  not  repel  the  presunip- 

y  tion  against  the  deed,  arising  from  the  other  provisions  of 
Peebles,  ^jje  instrument.  And  the  judge  fro  forma  rejected  the  evi- 
dence; and  it  was  thereupon  agreed  by  the  parties  that  a 
verdict  should  pass  for  the  plaintiff,  subject  to  the  opinion  of 
the  court,  upon  the  foregoing  case.  And  it  was  agreed,  that, 
should  the  court  be  of  opinion  that  the  said  deed  in  trust  is 
in  its  face  good  and  sufficient  in  law  to  pass  the  title  to  the 
plaintiff  as  against  the  creditors  of  the  said  Spruill,  and  to 
niaintaiu  this  action  against  the  defendant,  then  judgment  to 
be  entered  upon  the  verdict  against  the  defendant.  And  if 
the  court  shall  be  of  the  contrary  opinion,  and  also  that  the 
matter  offered  to  be  proved  by  the  plaintiff  was  inadmissible 
or  irrelevant,  or,  if  proved,  would  not  be  available  to  repel 
the  presumptions  against  the  deed  arising  from  the  provisions 
thereof,  the  verdict  to  be  set  aside  and  a  nonsuit  entered;  but 
should  the  court  hold  the  said  matter  admi^ible  and  relevant, 
and  if  proved  sufficient  to  repel  the  said  presumptions,  then 
the  verdict  to  be  set  aside  and  a  new  trial  granted.  And  his 
Honor  (proforma^  both  parties  being  desirous  of  taking  the 
questions  to  the  Supreme  Court)  declared  his  opinion  to  be 
against  the  plaintiff,  and  set  aside  the  verdict  and  entered  a 
nonsuit,  from  which  judgment  the  plaintiff  appealed. 

j3.  F.  Moore  and  Iredell  for  the  plaintiff. 
Badger  for  the  defendant. 

(jf  ASTON  J.  This  case  has  called  for  the  most  deliberate 
ppnsideration  of  the  court,  not  more  because  of  the  amount 
of  property  involved  in  the  contest,  than  because  of  the  im- 
portance of  the  principles  which  are  to  be  settled  by  the  de- 
cision. 

It  is  admitted  that  the  deed,  under  which  the  plaintiff 
claims  title  to  the  property  in  dispute,  was  made  by  a  debtor 
hopelessly  insolvent,  that  the  creditors  for  whose  benefit  it 
purports  to  be  made  are  bma  Jute  creditors,  and  that  the 
deed  conveyed  or  attempted  to  convey  all  the  debtor's  proper- 
ly to  the  uses  therein  declared.    And  the  principal  question 
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which  presents  itself  is,  does  the  conveyance  itself  manifest  iune  1842 

any  intent  which  the  court  is  authorized  to  declare  fraudu-~"r 

^  Cannon 

lent?  In  the  case  made,  the  attention  of  the  court  is  especially       ^ 

drawn  to  two  provisions  in  the  deed,  the  one  directing  a  Peeolot. 
postponement  of  the  sale  until  the  1st  day  of  January  there- 
after, unless  a  previous  sale  be  directed  by  the  debtor,  and 
the  other  authorizing  the  debtor  to  declare  the  terms  and 
places  of  sale.  The  deed  bears  date  the  16th  of  August^ 
1841,  and  states  the  property  conveyed  to  consist  of  the  lots 
and  houses  in  the  city  of  Raleigh,  and  a  tract  of  land  in  the 
county  of  Wake,  which  had  been  allotted  to  the  debtor's 
wife  as  her  dower  in  the  real  estate  of  her  former  husband, 
all  his  interest  in  the  lands  of  his  wife  situate  in  the  State  of  " 
Alabama  and  Illinois,  his  tract  of  land  in  the  county  of 
Northampton,  purchased  from  E.  J.  Peebles,  twenty  shares 
of  stock  in  the  Gaston  Rail  Road,  four  shares  in  the  Ports- 
mouth and  Roanoke  Rail  Road,  all  his  stock  of  horses,  mules, 
cattle,  sheep  and  hogs,  all  his  bacon,  lard,  corn  and  fodder, 
household  and  kitchen  furniture,  his  farming  utensils,  libra- 
ry, saws,  axes,  bridle  and  saddle,  all  his  interest  in  a  contract 
with  the  Wilmington  and  Raleigh  Bail  Road  Company  for 
the  year  1841.  twenty-seven  negroes  named,  his  interest  in 
certain  negroes  hired  for  the  year,  his  carriage,  gigs,  buggies, 
wagons  and  carts,  with  the  gear  thereunto  belonging,  and 
the  timber  which  he  has  on  hand  and  not  yet  delivered  to 
the  Raleigh  and  Wilmington  Rail  Road  Company;  and  the 
trusts  declared  are,  that  the  trustee  (the  plaintiff)  shall,  with 
respect  to  his  contract  with  the  said  company  for  the  year 
1841,  and  the  timber  and  other  things  therewith  connected, 
and  the  negroes,  hired  and  employed  in  working  under  said 
contract,  collect  what  may  become  due  from  the  company, 
and  afte^  paying  the  necessary  expenses  under  the  said  con- 
tract, hold  the  balance  as  thereinafter  directed,  "  and  as  to 
the  other  property  and  the  said  balance,  the  property  shall 
he  a€  aay''  time  after  the  1st  day  of  January,  1842,  or  be- 
fore if  directed  by  the  said  ^'  Samuel  B.  Spruili"  (the  debtor) 
«  on  such  terms  and  at  such  places  as  shall  be  directed  by 
him;  the  said  Henry  J.  Cannon"  (the  trustee)  "is  to  sell  the 
afiMresaid  property,  and  out  of  the  proceeds  to  pay,  first,  the 
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Imw  t84l> expenses  of  executinfif  thrs  indenture,"  in  the  next  place  the 
Cannon   ^^^^  ^^  "  Thomas    Deloach"    (one  of  those  recited   in  the 
T        premises  of  the  deed)  "and   as  to  all   the  other  debts  and 
PmU68.  j,|g5  mentioned,  he  is  to  pay  them  with  interest  and  costs 
now  due  or  which  may  become  due,  on  suits  now  pending*, 
pro  rataJ*^    The  following  declaration  or  stipulation  is  then 
subjoined:    "It  is  however  stipulated  that,  as  the  said  Sam- 
uel B.  Spruilt  is  anxious  to  save  harmless  all  his  securities, 
if  there  he  any  of  them  unprovided  for  in  this  indenture,  he 
is  at  liberty  te  direct  them  to  be  paid  in  like  manner  as  his 
other  securities  are.^'     We  find  no  difficulty  in  ascertaining 
the  meaning  of  the  parties  in  the  trusts  declared  with  respect 
to  the  selling^of  the  property  conveyed.  The  instrument  is  im- 
perative in  requiring  the  trustee  to  sell  after  the  1st  of  Janu- 
ary, 1842,  and  reserves  to  the  debtor  the  power  of  ordering 
a  sale  at  an  earlier  day,  and  also  of  directing  the  terms  and 
places  of  sale,  whether  made  before  or  afler  that  day.    It  is 
insisted  that  because  of  these  provisions  the  deed  is  fraudu- 
lent on  its  face,  first,  for  that  such  provisions  are  obviously 
framed  for  the  ease  and  favor  of  the  debtor,  and  to  obtain  for 
him  a  benefit  out  of  the  property  conveyed;  and  secondly, 
for  that  they  enable  the  debtor  to  exercise  a  control  over  the 
property,  which  is  inconsistent  with  the  professed  object  of 
the  conveyance,  the  appropriation  of  all  the  property  to  the 
satisfaction  of  the  creditors,  and  which  control  may  enable 
him  to  hinder  and  defeat  that  object.     We  do  not  feel  our- 
selves much  embarrassed  by  the  first  objection.     The  deed 
is  silent  in  regard  to  the  possession  of  the  property  until  the 
sale,  and  if  we  suppose,  which  is  perhaps  a  fair  interpreta- 
tion of  it,  that  the  maker  of  the  deed  was  -to  retain  the  pos- 
session until  it  wns  demanded  for  a  sale,  it  by  no  means  fol- 
lows  thai  such  possession  would  be  an  ease  or  favor  to  him, 
and  still  less  that  the  object  of  such  an  arrangement  was  to 
procure  any  benefit  to  him.     We  cannot  hold  that  the  delay 
of  a  sale  until  the  IM  day  of  January,  1842,  is  not,  under  all 
the  circumstances  of  the  case,  a  provision  for  the  benefit  of 
the  creditors,  so  as  to  ensure  to  them  the  full  profits  of  the 
contract  with  the  Rail  Road  Company,  the  gathering  of  the 
growing  crop,  which  passed  with  the  land  as  an  incident; 
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and  perhaps  the  obtaining  of  better  prices  for  the  property.  June  184« 
And  the  stipulation,  that,  with  Spruill's  consent,  the  sale  may  "J^ 
be  fxastened,  seems  to  be  so  naturally  and  (airly  accounted       ^ 
for  by  the  evidence  offered  in  explanation,  that  we  not  only  Peebles, 
do  not  feel  ourselves  bound  to  declare  that  the  deed  shews 
an  intent  in  this  respect  to  ease  and  favor  the  debtor,  or  to 
divert  any  part  of  his  property  from  its  professed  destination, 
but  that  we  are  strongly  impressed  so  far  with  a  conviction 
of  the  honesty,  both  moral  and  legal,  of  the  conveyance. 

We  find  more  difficulty  in  the  second  objection.  It  does 
seem  to  us  that  the  power  reserved  to  the  debtor,  after  the 
conveyance,  to  direct  the  terras  and  plaees  of  thesaHe,  is  one, 
which,  if  followed  as  a  precedent,  may  lead  to  great  abuses. 
It  is  natural  for  an  honest  debtor,  who  is  unable  by  a  devo- 
tion of  all  his  property  to  the  satisfaction  of  his  debts,  to 
save  altogether  his  preferred  creditors — his  sureties,  or  those 
having,  in  his  judgment,  the  strongest  claims  on  his  justice 
and  benevolence — to  provide  for  snch  a  disposition  of  the 
property  as  will  probably  render  it  most  available  for  that 
purpose.  Stipulations  in  the  deed  prescribing  the  terms  nnd 
dejignatiug  the  places  of  sale,  with  the  view  to  command 
the  best  prices  for  the  property,  if  they  be  not  plainly  un- 
reasonable, may  well  be  regarded  not  only  as  fair,  but- even 
as  commending  the  instrument  to  a  favorable  consideration. 
But  stipulations,  that  the  debtor  may  hereafter  direct  the 
terms  and  places  ot  fale,  are  of  a  very  different  character, 
and  ought  to  be  watched  with  much  jealousy.  We  believe 
that  they  are  unusual,  and  on  that  account  alone  they  ought 
to  excite  suspicion.  But  besides,  they  may  be  so  used  as  to 
embarrass,  and  even  prevent,  the  sale;  and  the  reservation  of 
such  a  power  is  not  easily  reconciled  with  tte  absolute  and 
bona  fide  appropriation  by  the  debtor  of  his  property  to  the 
payment  of  his  dobts.  Yet,  after  much  reflection,  we  do  not 
deem  ourselves  justified  in  pronouncing,  that,  suspicions  and 
dangerous  as  these  stipulations  are,  they  make  the  deed 
which  contains  them  fraudulent  in  law.  We  are  satisfied 
that,  under  the  terms  used,  the  debtor  had  no  power  to  pre* 
vent  a  sale.  The  words  are,  "  that  the  properly  shaU  be  at 
anytime  after  the  1st  of  January,  1S42,  or  before,  if  direct* 
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June  1843  ed  by  the  said  Samuel  B.  Spruill,  on  such  terms  and  at  such 
"ZTZ  places  as  may  be  directed  by  him,  the  said  Henry  J.  Cannon 
T  is  to  sell  the  aforesaid  property."  It  is  made  the  duty  of  the 
Peebles,  trustee  to  sell.  This  is  the  main  object  and  principal  intent 
of  the  conveyance.  A  discretion  over  the  terms  and  places 
of  sale  is  indeed  given  to  Spruill,  and  this  discretion  the 
trustee  is  to  afford  him  a  fair  opportnnity  of  exercising. 
But,  if  he  will  not  exercise  the  power,  the  trustee  is,  by  the 
terms  of  the  instrument,  nevertheless  bound  to  sell.  The 
power,  therefore,  is  not  necessarily  inconsistent  with  the  pro- 
fessed object  of  the  conveyance,  and  when  we  advert  to  the 
multifarious  nature  of  the  property,  and  its  scattered  condi< 
tion,  and  the  probability  that  its  former  owner  was  deemed 
more  competent  than  the  trustee  or  the  creditors  to  prescribe 
the  best  mode  of  selling  it,  we  cannot  say  but  that  the  pow' 
er  may  have  been  reserved  for  a  perfectly  honest  purpose. 
If  it  was — ^if  the  actual  intent  was  to  effect  a  disposition  of 
the  property  most  conducive  to  the  avowed  object  of  the  con- 
veyance— to  satisfy  as  far  as  the  property  could,  by  reasona- 
ble means,  be  made  to  satisfy  the  just  demands  of  the  pre- 
ferred creditors — it  was  not,  in  law,  a  fraudulent  convey- 
ance. And  what  was  the  actual  intent,  is  a  proper  question 
for  a  jury.  The  defendant's  counsel  has  very  much  press- 
ed another  objection,  which  is  not  distinctly,  if  at  all,  re- 
ferred to  in  the  case.  He  insists  that  the  last  stipulation  in 
the  deed,  by  which  the  debtor  is  authorized  to  put  other 
cestuis  que  trusts  into  the  conveyance,  is  one  fatal  to  the  va- 
lidity of  an  assignment  of  an  insolvent  debtor;  for,  that  it  is, 
in  effect,  a  provision  for  changing  at  his  will  the  application 
of  the  property  professed  to  be  conveyed  for  the  benefit  of 
others.  There  would  be  great  fdrce  in  this  objection,  if  the 
stipulation  in  question  actually  conferred  the  power  suppos- 
posed;  but  we  cannot  say  that  it  does.  It  professes  to  au* 
thorize  the  grantor,  in  the  event  of  its  appearing  that  he  has 
omitted  to  provide  in  the  deed  for  the  indemnity  of  all  his 
sarelies,  to  require  that  the  forgotten  sureties  shall  share  with 
those  remembered  in  the  conveyance.  But  the  case  does' 
not  state  that  any  of  the  sureties  have  been  thus  overlooked; 
and  unless  such  were  the  fact,  the  debtor  had  no  power  to 
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make  any  change  in  the  distribution  of  the  funds  assigned.  Ja»o  *849 

It  is  the  opinion  of  thie  court  that  the  judgment  of  non- 
suit  should  be  set  aside  and  a  new  trial  awarded. 

Per  Curiam,     .  Nonsuit  set  aside  and  new 

trial  awarded. 


DOE  ON  DEMISE  OF  FREDERIC  SMITH, tJ5.  JOHN  LOW. 

The  Superior  Gosrt  has  no  right,  on  a  trial  before  it,  to  permit  a  return 
of  a  constable  to  a  County  Court  to  be  amended. 

A  constable  is  not  bound  (though  it  is  safest  for  him  to  do  so)  to  de" 
scribe  the  land,  returned  by  him  to  the  County  Court  as  levied  on,  pre- 
cisely according  to  the  directions  of  the  statute,  (Rev.  Stat.  c.  62,  s. 
16.)  It  is  sufficient  if  be  gives  such  a  description  as  will  distiaguish 
and  identify  the  land. 

The  cases  of  Huggins  v  Ketchum,  4  Dev.  &  Bat.  414,  and  Proctor  v 
Fool^  4  Dev.  370,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Guilford  coun- 
ty, at  March  Term,  1842,  his  Honor  Judge  Dick  presiding. 

This  was  an  action  of  ejectment.  The  plaintiff  claimed 
title  under  a  sheriff's  deed;  and,  in  order  to  support  his  ac- 
tion, read  in  evidence  two  warrants  against  one  Coley,  and 
judgments  thereon  by  a  justice  of  the  peace,  and  executions 
thereon,  dated  23d  March,  1839.  On  the  3d  of  May,  1839, 
these  executions  were  levied,  and  the  levy  endorsed  on  the 
back  of  each  as  follows,  viz:  "  For  want  of  goods  and 
chattels  of  the  defendant,  Julius  Coley,  I  levied  this  execu- 
tion on  three  tracts  of  land,  the  home  place,  the  Lynn  place 
and  the  Leonard  Greeson  place,  containing  four  hundred 
acres,  be  the  same  more  or  less;"  which  levy  was  signed  by 

57 
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Jan*  1S43  the  constable,  John  Rightsell.  These  warrants,  with  the 
g  . .  ^judgments,  executions  and  levies  aforesaid,^  were  returned  to 
T  the  County  Court  of  Guilford,  at  May  Term,  1339.  Noti- 
^^^'  ces  in  both  cases  were  ordered  to  issue  and  did  issue  return* 
able  to  August  Terra,  1839,  of  Guilford  County  Court,  and 
were  returned  "made  known  the  9th  day  of  July,  1839.*' 
At  August  Terra  the  cases  were  continued,  and  at  November 
Terra,  1839,  orders  of  sale  were  granted  in  both  cases,  and 
from  that  term  two  writs  of  venditioni  exponas  were  issued 
to  (he  sheriff  of  Guilford,  commanding  him  "  to  expose  to 
public  sale  three  tracts  of  land,  the  home  place,  the  Lynn 
place  and  the  Leonard  Greeson  place,  containing  four  hun- 
dred acres,  the  property  of  Julius  Coley,  which  was  levied 
upon  by  virtue  of  an  execution  at  the  instance  of"  A.  B.  and 
C.  D.,  (mentioning  the  names  of  the  plaintiffs  in  the  war- 
rants.) Upon  these  writs,  at  February  Terra,  1840,  the 
sheriff  raade  the  following  return:  "  The  within  described 
land,  alter  being  advertised  according  to  law,  was  sold  at  the 
Court-House  door,  in  the  town  of  Greensborough,  on  the 
17lh  of  February,  1840;  at  which  time  Frederick  Smith  be- 
came the  highest  bidder  for  the  home  place,  nt  the  sum  of 
gl7  25 — also  the  Lynn  tract  Frederick  Smith  became  the 
highest  bidder  for  at  $27,  and  Eli  Smith  becarae  the  highest 
bidder  for  tlie  Leonaid  Greeson  place.''  The  defendant  ob- 
jected to  the  plaintiff's  recovery,  upon  the  ground,  that  the 
levies  of  the  justice's  executions  were  too  vague  and  uncer- 
tain. His  Honor  entertained  the  opinion  that  the  objection 
was  fatal.  The  plaintiff  insisted  that  the  description  of  the 
lands  levied  upon  need  not  be  in  the  precise  words  of  the 
Act  of  Assembly,  (A*)  and  that  he  had  a  right  to  shew  as  a 


*  Noie  (A)  The  Act  of  Assembly  here  referred  to,  prescribes  that, 
v^hcre  upon  an  execution  from  a  justice  no  goods  and  chattels  shall  be 
found,  or  not  sufficicDt,  th«  of&cer  «*  shall  levy  on  the  lands  and  tene- 
inentd  of  such  person  or  persons"  (defendant  or  defendants)  **  and  make 
return  thereof  to  the  justice,  who  issued  the  same,  setting  forth  in  the 
same  the  money  he  has  made  of  the  goods  and  chattels,  and  what  lands 
and  tenements  he  has  levied  oo,  on  what  wa*er  course,  and  whose  land 
it  is  adjoining;''  and  the  justice  is  directed  to  return  all  the  papers  in  the 
case  to  the  County  Court,  &c.     1  Rev.  Stat.  c.  62.  s.  16. 
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fact  that  the  return  6f  the  levy  by  the  constable,  in  the  cases  Jaw  1842 
referred  to  as  above,  identified  the  lands  levied  upon  as  ef- ""  g^.^^^ 
fectually  as  they  would  have  been  identified  by  a  descrip-  t 
tion  conforming  to  that  prescibed  in  the  act.  And  he  offer-  ^^^• 
ed  to  show,  by  oral  evidence,  that  there  were  no  water 
courses  on  either  of  the  said  tracts,  except  springs  and  the 
branches  which  run  therefrom— that  they  were  generally 
known  in  the  neighborhood  as  "  the  home  place,"  *»  the  Lynn 
place"  and  "  the  Leonard  Greeson  place,"  belonging  at  that 
time  to  the  defendant  Coley — that  the  lands  sold  by  the  sher- 
iff were  the  same  as  those  levied  on  by  the  constable,  Right- 
sell.  The  counsel,  being  asked  by  the  court  if  he  expected 
to  shew  that  the  lands  sold  had  a  notoriety  to  be  better 
known  or  more  distinguished  by  those  names  than  the  other 
neighbor's  lands,  replied  in  the  negative.  Thereupon  the 
court  intimated  that  evidence,  short  of  that,  would  not  cure 
the  defect  in  the  levy.  The  plaintiff  then  moved  the  court, 
that  the  constable,  Rightsell,  might  be  permitted  to  amend 
his  return  of  liis  levies,  as  he  was  present  in  court.  To  this 
the  defendant  objected,  and  insisted  that  the  warrants,  judg- 
ments, executions  and  returns  of  levies,  upon  their  return  to 
the  County  Court,  became  records  of  that  court,  and  that  the 
Superior  Court  had  no  authority  to  alter  or  amend  the  re- 
cords of  the  County  Court;  which  objection  was  also  sus- 
tained by  the  court.  Under  an  intimation  of  these  opinions 
by  his  Honor,  the  plaintiff  submitted  to  a  nonsuit  and  ap- 
pealed. 

So  counsel  for  the  plaintiff. 

J.  r.  Morehead  and  Waddell  for  the  defendant. 

RuFPiN,  C.  J.  For  the  reasons  stated  in  the  record,  the 
court  concurs  in  opinion  with  his  Honor,  that  there  could  be 
no  alteration  made  in  the  constable's  return. 

But,  in  our  judgment,  it  was  error  to  reject  the  evidence 
offered  by  the  plaintiff  for  the  purpose  of  sustaining  the 
levy  of  the  constable  and  the  sale  by  the  sheriff,  by  shewing 
that  the  land  was  well  identified  by  the  description  therein 
given.    It  has  been  stated  by  this  court,  Htiggins  v  Ketch- 
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Jane  1649  t^m,  4  Dev.  Rep.  414,  that  the  leturn  of  the  levy  need  not 
,    ""  be  in  the  very  words  of  the  act  of  1794;  though  in  this,  as 
T       in  other  instances,  it  is  safest  and  most  proper  to  comply- 
Low,     with  the  terms  of  the  statute.     But  as  the  object  is,  that  the 
sheriff  should  be  at  no  loss,  when  he  comes  to  sell  under  the 
venditioni  exponas^  as  to  the  land  which  it  is  his  duty  to 
offer  for  sale,  we  thought  it  would  be  sufficient,  if,  from  the 
description  given,  the  sheriff,  the  parties  and  the  bidders  had 
as  corrector  as  sufficient  means  of  judging  as  to  the  identity 
of  the  land  levied  on,  as  if  it  had  specified  <<  wJiere  situate, 
on  what  water  course,  and  whose  land  adjoining."    If  the 
levy  be  returned  precisely  as  presented  in  the  act,  yet  it  may 
require  extrinsic  evidence  to  identify  the  land,  and  shew  that 
the  land  sold  is  that  levied  on.    So  it  there  be  a  departure 
from  those  terms  of  description,  the  onus  lies  on  one  claim- 
ing under  the  levy,  of  proving  clearly,  by  extrinsic  evidence, 
that  the  description  therein  given  does  adequately  identify 
the  land;  that  it  does  it  as  satisfactorily  to  the  mind  as  if  the 
statute  had  been  literally  observed.     In  the  case  cited,  no 
such  evidence  was  given;  and  for  that  reason  the  case  was 
sent  back  to  another  trial.     Here  the  levy  is  on  <<  three  tracts 
of  land,  "  the  Home  place,"  "  the  Lynn  place,"  and  "  the 
Leonard  Greeson  place,"  containing  400  acres  more  or  less, 
and  belonging  to  Julius  Coley."    To  the  Judge  on  Che  bench 
those  terms,  it  is  true,  convey  no  certain  information   of  the 
parcels  of  land.    Nor  would  a  call  for  watercourses  and  ad- 
joining lands,  or  even  for  particular  corners,  have  had  that 
effect  by  themselves.    In  each  case,  proof  aliunde  is  requi- 
site to  apply  the  description  to  a  particular  thing;  and  when 
60  applied,  the  enquiry  results,  does  the  thing  answer  the 
description  so  far  as  to  satisfy  a  rational  mind,  that  this  par- 
ticular parcel  of  land  is  that  meant?    This  extrinsic  evi- 
dence may  be  of  various  kinds,  as  by  showing  that  certain  nat- 
ural objects  called  for,  or  certain  courses  and  distances  and 
corners,  or  the  lines  of  other  tracts  are  known,  and  upon  sur- 
vey are  found  to  correspond  with  the  description  in  a  deed 
or  levy.    So  it  may  be  by  shewing  that  the  parcel  of  land  is 
well  known  by  a  particular  name^  so  well  known  thereby 
that  a  sheriff's  return,  a  will,  lease  or  other,  deed,  calling  it 
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by  that  name,  would  at  once  convey  to  the  minds  of  those  J«n®  18^* 
generally,  who  reside  in  the  vicinity,  a  knowledge  of  the  "  «  . . 
parcel  meant.  Evidence  of  this  latter  kind,  if  precise  and  v 
clear,  is  not  less  satisfactory  than  the  former.  The  name  of  ^^^^ 
a  pleice,  like  that  ot  a  man,  may,  and  does  serve  to  identify 
it  to  the  apprehension  of  more  persons,  than  a  description 
by  coterminous  lands  and  water  courses,  and  with  equal  cer- 
tainty. For  example,  "  Mount  Vernon,  the  late  residence  of 
General  Washington,"  is  better  known  by  that  name  than  by  - 
a  description  of  it,  as  situate  on  the  Potomac  river,  and  ad- 
joining the  lands  of  A,  B  and  C.  Frequently,  indeed,  the 
name  of  a  place,  by  which  it  is  well  known  to  those,  who 
know  it  at  all,  overrules  a  further  and  mistaken  description. 
Proctor  V  Pool,  4t  Dev.  370.  As  a  consequence,  tliat  name 
is  a  sufficient  description  when  no  other  is  superadded.  Sup- 
pose, for  instance,  that  the  return  here  had  described  one  of 
these  tracts  as  "Julius  Coley's  Leonard  Greeson  place, 
which  the  said  Greeson  conveyed  to  said  Coley,  by  deed,  of 
such  a  date,  and  duly  registered;"  and  the  deed  was  pro- 
duced on  the  trial,  and  found  to  describe  the  land  by  metes 
and  bounds,  and  witnesses  also  proved  that  the  particular 
parcel  conveyed  in  that  deed  became  known,  and  was  there- 
after called  "Coley's  Leonard  Greeson  place:"  it  would  seem 
impossible  that  any  description  could  more  specially  point  to 
the  particular  parcel.  So  when  witnesses  state  that  the  par- 
cel received  such  a  name — from  any  cause  whatever — and 
it  is  so  well  known  thereby  that  no  other  parcel  could  be 
mistaken  for  it,  the  same  conclusion  would  seem  to  follow. 
It  is  probable  that  one  Leonard  Greeson,  for  instance,  may 
have  leased  this  land  from  Coley,  or  resided  on  it,  or  con- 
veyed it  to  him,  or,  in  some  other  way  became  so  connected 
with  it  as  to  impart  his  name  to  a  certain  part  of  it;  and  if  it 
be  so,  it  is  competent  to  prove  the  fact  in  this,  as  in  every 
other,  inquiry  of  parcel  or  not  parcel.  His  Honor  appears 
to  have  been  of  that  opinion,  himself,  to  some  extent;  but  to 
have  refused  the  evidence  offered,  because  in  strength  and 
fullness  it  seemed  to  him  insufficient  to  attach  the  names  to 
the  several  tracts,  inasmuch  as  they  had  not  a  greater  noto- 
riety by  those  names  than  "other  neighbors'  lands."    We 
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Jan*  1B49  think  this  standaTd  entirely  too  rogue  and  uncertaiu.     No 
g  . .  *"  rule  caa  be  drawn  from  it.     Wo  cannot  tell  to  what  degree 
T       or  extent  the  lands  of  Goley's  neighbors  may  have  received 
^^'     names,  as  distinguishing  them  in  particular.    Nor  is  it  ma- 
terial to  the  enqairy,  whether  this  tract  is  well  known  by 
the  name  it  bears,  that  the  land  of  another  person  is  or  is 
not  known  as  well  by  a  similar  designation.    Besides,  this 
question  of  identity  is  one  for  the  Jury.    If  the  description 
-    in  the  levy  or  deed  be  not  so  indefinite  that  by  the  help  of 
DO  evidence  can  it  be  told  to  what  subject  it  applies,  the  iden- 
tity of  that  subject  is  not  for  the  court,  but  for  the  jury  to 
determine  on  the  evidence.    For  to  use  the  words  of  my  bro- 
ther, who  delivered  the  opinion  of  the  court  in  Huggins  and 
Ketchum^  the  enquiry  is,   whether  "  as  a  facty  the  land 
levied  on  is  as  effectually  identified" — that  is  to  say,  can  be 
as  well  known  and  ascertained  by  the  description  given — 
"as  it  would  have  been  identified  by  a  description  conform- 
ing to  that  prescribed  by  the  act«" 

Per  Curiam,  Judgment  reversed  and  new 

trial  granted. 


,    APPENDIX- 

The  Reportej:  deems  no  apology  necessary  for  presenting 
to  his  professional  brethren  the  following  decision  of  an  im- 
portant question  arising  under  the  Bankrupt  law.  Although 
the  judgment  was  pronounced  by  his  Honor  Judge  Battle, 
yet,  at  his  request,  he  was  assisted  at  the  hearing  of  the  case 
by  all  the  Judges  of  the  Supreme  Court,  who  concurred  in 
his  conclusions. 

The  case  was  ably  argned  on  the  part  of  the  petitioner  by 
Mr.  Badger. 


EX  PARTE  JOHN  ZIEGENFUSS, 

Judge  Battle. 

This  was  an  application  to  me  by  petition  for  a  writ  of  ha* 
beas  corpus,  to  be  discharged  from  the  custody  of  the  sheriff  of 
Wake  county.  The  petition  was  preferred  the  22nd  of  Ju- 
ly inst.  and  a  writ  was  granted  and  returned  the  same  day. 
The  facts  disclosed  in  the  petition  and  sheriff's  return  to  the 
writ  were,  tbA  on  the  13th  day  of  May  last,  the  applicant, 
John  Ziegenfuss,  a  citizen  of  the  State  of  North  Carolina, 
residing  in  the  county  of  Wake,  being  unable  to  pay  all  his 
debts,  and  being  desirous  to  avail  himself  of  the  benefits  of 
the  law  passed  by  the  Congress  of  the  United  States,  entitled 
"An  Act  to  establish  a  uniform  system  of  Bankruptcy 
throughout  the  United  States,"  filed  his  petition  for  that  pur- 
pose before  the  District  Judge  for  the  District  of  North 
Carolina,  in  which  he  set  forth  a  list  of  all  his  creditors,  and 
an  inventory  of  all  his  property,  rights  and  credits  accord- 
ing to  the  directions  of  the  said  act;  that  upon  the  filing  said 
petition  public  notice  was  given  according  to  law  for  all  the 
creditors  of  the  petitioner  to  appear  before  the  said  District 
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June  1842  Judge,  OD  the  1st  day  of  September  next,  to  shew  cause,  if 
—"""■"^  any  they  had,  why  the  prayer  of  the  said  petitioner  should 
not  be  granted;  that  after  the  said  petition  was  filed  and  no- 
tice given,  a  writ  of  capias  ad  satisfaciendum  was  issued 
from  the  May  Term,  1842,  of  the  Court  of  Pleas  and  Quar- 
ter Sessions  of  the  county  of  Wake,  returnable  to  the  ensu- 
ing term  in  August,  at  the  instance  of  Hastings,  Pierce  & 
Co.  of  Petersburg,  in  Virginia,  one  of  the  creditors  of  the 
petitioner  whose  debt  was  mentioned  in  the  said  petition,  and 
who  had  been  notified  as  a  creditor  to  appear  and  shew  cause 
,  why  the  petitioner  should  not  be  declared  a  bankrupt;  that 
under  and  by  virtue  of  this  writ,  the  sheriff  of  Wake  coun- 
ty, to  whom  it  was  directed,  took  the  body  of  the  petitioner 
and  detained  him  in  custody.  Upon  these  facts  appearing, 
the  applicant  insisted  that  he  had  shewn  sufficient  cause  to 
entitle  him  to  be  discharged.  I  did  not  think  so;  but  as  the 
question  was  an  important  one,  and  I  had  understood  that  a 
different  opinion  had  been  entertained  and  acted  upon  by 
other  judges,  I  was  desirous  to  have  the  case  considered  by 
the  judges  of  the  Supreme  Court,  and  they  readily  agreed, 
at  my  request,  to  assist  me  in  the  hearing  of  it.  It  has  been 
accordingly  argued  before  us  by  counsel  on  behalf  of  the 
applicant,  and  I  am  now  instructed  to  declare  the  unanimous 
opinion  of  all  the  judges  of  the  Supreme  Court,  with  whidi 
mine  concurs,  that  the  cause  shewn  for  the  discharge  of  the 
applicant  is  insufiicient,  and  that  he  must  be  remanded  to 
the  custody  of  the  sheriff  of  Wake  county,  to  be  detained 
under  the  writ  of  capias  ad  satisfaciendum  set  forlh  in 
his  return. 

The  main  ground  assumed  and  relied  upon  in  the  argu- 
ment of  the  counsel  for  the  applicant  is,  that  upon  the  filing 
ot  the  petition  in  Bankruptcy,  a  jurisdiction  was  acquired 
over  the  person  and  property  of  the  petitioner,  which  is  in- 
consistent with  the  jurisdiction  of  our  State  Courts  under 
the  insolvent  laws  of  the  State,  and  which  necessarily  super- 
sedes them.  In  support  of  this  ai^uraent,  the  provisions  of 
nhe  State  law  in  regard  to  insolvent  debtors,  have  been  re- 
ferred to  (see  1  Rev.  Stat.  ch.  58,)  and  their  inconsistency 
with  those  of  the  Bankrupt  law  pointed  out  and  conamenled 
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iipQD*  I  do  not  deny  that  ta  ^  eerlain  extent  the  object?  of  J^hm  ^^^ 
the  insolvent  laws  of  this-St^ite  and  the  bankrupt  lawoif  the  """""""'^  ^ 
United  States,  namely  the  equal  distribution  of  the  debtor's 
property  pro  rata  among  all  his  creditors,  and  the  exempr 
tionxKl  his  body -from  imprisonment,  are  the  same;  yet,  in 
some  respects,  there  are  essential  diffei?ences  between  them, 
particularly  in  this,  that  the  latter  goes  much  fiirther  than 
the  former,  inasmuch  as  it  entiiely  discharges  the  debts 
themselves,  while  the  former  only  releases  the  body,  but  per- 
mits the  debts  to  remain  to  be  enforced  whenever  the  debtor 
acquires  property  to  satisfy  them.  It  is  a(3o  conceded  by 
me,  that  the  Bankrupt  act,  passed  by  Congress,  under  an  ex- 
press provision  of  the  Constitution  of  the  United  States,  must 
necessarily  supersede  any  State  law  with  which  it  comes  in 
conflict.  But  after  these  admissions  are  made,  the  conse- 
quences deduced  from  them  do  not,  in  my  opinion,  necessa- 
rily follow.  It  is  to  be  borne  in  mind  that  the  bankrupt  law 
no  where  expressly  repeals  the  insolvent  laws  of  the  State; 
indeed,  there  is  no  allusion  to  them  whatever  in  any  section 
or  clause  of  that  act.  It  is  only  by  judicial  construction  that 
the  one  law  is  made  to  give  way  to  the  other.  So  far  as  the 
State  insolvent  laws  may  prevent  or  even  impede  the  opera* 
tion  of  the  Bankrupt  law,  they  must  yield  to  it  in  order  that 
it  may  fully  accomplish  its  object  of  establishing  an  uniform 
system  of  bankruptcy  throughout  the  United  States;  but 
while  the  State  laws  thus  yield,  they  are  not  entirely  abro* 
gated.  They  exist.and  operate  with  full  vigour  until  the 
Bankrupt  law  attaches  upon  the  person  and  property  of  the 
bankrupt,  and  that  is  not  until  it  is  judicially  ascertained 
that  the  petitioner  is  a  person  entitled  to  the  benefits  of  the 
Bankrupt: law,  by  being  declared  a  bankrupt  by  a  decree  of 
the  court  Before  that  lim^,  I  think,  upon  asound.construc- 
tion  of  the  Bankrupt  act,  it  does  not  necessarily  come  in 
conflict  with  the  insolvent  laws  of  the  State. 

The  first  section  of  the  bankrupt  law  declares'  wjiut  per- 
sons shall  be  entitled,  upon,  their  voluntary  a|)pticfiUon,  to 
the  benefit  of  its  provisions;  and  that  section,  together  with 
'the  seventh  section,  prescribes  the  manner  of  prooee^ding  in 
'"  order  to  obtain  that  benefit.    The  third  section  provides  that 
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JttM  lS4iMftii  the  property  and  rights  of  property  of  every  name  and 
^         *  natare,  and  whether  real  or  personal  or  mixed/'  (except  a 
certain  portion  thereof  to  be  set  apart  for  the  support  of  him- 
self and  his  &mily)  «  ol  every  bankrapt,  who  shall,  by  a  de- 
cree of  the  proper  court,  be  declared  a  bankrupt  within  the 
act,  shall  by  mere  operation  of  law,  ipso  facto,  from  the 
time  of  such  decree,  be  deemed  to  be  divested  out  of  such 
bankrupt,"  and  shall,  by  force  of  the  same  decree,  be  vested 
in  an  assignee,  to  be  appointed  by  the  court.    Prior  to  this 
time  the  property  remains  in  the  petitioner,  though  he  is 
prohibited  by  the  second  section  from  making  any  disposi- 
tion of  it  even  to  a  creditor,  in  order  to  give  him  a  preference 
over  the  general  creditors;  and  if  any  such  disposition  of  it 
should  be  made,  it  will  be  deemed  null  and  void,  should  the 
petitioner  be  subsequently  declared  a  bankrupt.    Up  to  the 
time  of  the  decree,  every  thing  is  voluntary  on  the  part  of 
the  petitioner.    He  is  not  bound  to  ask  for  a  decree  declar- 
.  ing  him  a  bankrupt.    He  may  delay  the  proceedings  as  long 
as  he  chooses,  and  may  finally  withdraw  his  application  or 
have  it  dismissed;  for  he  is  not  required  even  to  swear  that 
his  petition  was  filed  with  the  hona  Jiie  intention  of  being 
declared  a  bankrupt.    His  creditors,  prior  to  the  decree,  ac- 
quire no  interest  in  his  property,  and  have  no  means  of  com* 
polling  hkn  to  proceed  so  as  to  give  them  an  interest.    He 
may  not  be  entitled  under  the  act  to  be  declared  a  bankrupt, 
or  he  may  never  choose,  though  his  petition  has  been  filed, 
to  ask  such  a  decree;  and  there  is  nothing  in  the  act  to  au- 
thorize the  judge  to  make  ilie  decree  without  his  asking  it, 
much  less  where  he  opposes  it.    Can  k  be  then  that  the 
mere  filing  his  petition  aud  notifying  his  creditors,- will,  ipM 
facto,  prevent  them  from  proceeding  against  his  property  in 
order  to  obtain  satisfaction  of  their  debts?^    If  so,  then  the 
bankrupt  act,  instead  of  operating  to  procure  a  distribution 
among  his  creditors  of  the  property  of  an  insolvent,  who 
cottld  not  be  proceeded  against  as  an  involuntary  bankrupt, 
wonid  afford  him  an  easy  and  certain  means  pf  setting  hk 
creditors  at  defiance,  and  securing  to  himself  the  quiet  and 
undisturbed  possession  aD4  enjoyment  of  his  property.    He 
would  have  nothing  to  do  but  to  file  his  petition,  notify  his 
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creditors,  and  then  postpone  the  hearii^  to  th«  most  distant  Jwne  I84i 
period  which  the  judge  would  allow,  and  when  that  time  — — ~^ 
arrived  forbear  from  asking  any  decree  at  all.  The  same 
argument  which  would  protect  the  property  of  a  debtor  from 
execution  under  such  circumstances,  would  also  exempt  his 
body  from  arrest;  but,  I  think,  a  construction  attended  with 
such  manifest  evils  cannot  be  adopted  without  a  positive  de- 
claration to  that  effect  in  the  act,  or  a  necessary  inference 
from  it.  It  is  not  pretended  that  there  is  any  positive  decla- 
ration in  the  bankrupt  act  to  oust  the  jurisdiction  of  the 
State  courts  tinder  their  insolvent  laws,  and  I  will  now  pro- 
ceed to  examine  whether  the  objection  urged  by  the  appli- 
cant's counsel  furnishes  the  grounds  for  a  necessary  infer- 
ence of  such  a  result.  The  objection  is,  that  the  jurisdic- 
tion under  the  insolvent  laws  of  the  Slate  is  inconsibtent  with 
that  under  the  bankrupt  law  of  the  United  States,  and  I  am 
told, 

1st.  That  under  the  provisions  of  the  bankrupt  law,  the 
voluntary  applicant  for  its  benefits  is  liable  at  any  time  after 
filing  his  petition  to  be  examined  orally,  or  upon  interroga- 
tions, in  and  before  the  court,  or  before  any  commissioner 
appointed  by  the  court  therefor^  on  oath  cr  affirmation,  in  all 
matters  relating  to  such  bankruptcy,  (see  4th  sectimi  of  the 
,  Bankrupt  act)  and  that  allowing  a  petioner  to  be  taken  in 
execution  under  a  writ  of  ca.  sa,  issued  from  a  State  court, 
would  altogether  prevent,  or  at  least  very  much  obstruct,  the 
carrying  this  provision  into  effect. 

2ndly.  That  the  bankrupt  act  provides  (see  sec.  3d  of  thje 
act)  that  the  property  of  an  applicant  shall  be  vested  in  aa 
assignee  from  the  time  of  the  decree  of  bankruptcy,  for  tlie 
purpose  of  being  distributed  among  all  his  creditors,  pro 
rata,  securing  at  the  same  lime  certain  preferences  before 
such  distribution  is  made,  and  allotting  a  certain  portion  of 
this  property  for  the  support  of  Ihe  bankrupt  and  his  family, 
while  under  the  State  laws,  if  the  petitioner  be  taken  under 
a  ca,  sa.  and  is  desirous  oi  availing  himself  of  the  benefit 
of  the  insolvent  law^  he  must  file  a  schedule  of  all  his  pro- 
perty,-which  vests  the  same  in  the  sheriff  of  the  county, 
who  is  to  distribute  the  same  among  all  the  creditors;  and 
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Jqm  1842  that  if  the  State  court  to  whieb  the  writ  of  ca.  sa.  is  retara- 

"—"■*■■*"  able,  should  set  before  the  linie  appointed  for  hearing  the 

|ietition  iu  bankruptcy,  the  property  of  the  petitioner  would 

become  vested  in  the  sheriff,  and  thereby  entirely  defeat,  or 

very  much  embarrass  the  rights  oi  the  assignee. 

To  the  first  of  these  objections,  the  answer  is,  that  it  may 
well  be  doubted,  notwithstanding  the  decision  of  the  court 
in  the  case  of  Dr.  Lee  referred  to  in  Bicknell's  Commentary 
on  the  Bankrupt  Law  of  1841,  page  3C,  whether  the  fourth 
section  of  the  bankrupt  act  does  give  to  the  judge  the  power  to 
.  examiae  a  voluntary  applicant,  until  after  be  has  been  declar- 
ed a  bankrupt  That  section  speaks  throughout  of  a  '^  bank- 
rupt," and  evidently  means  by  the  use  of  that  term  in  all  the 
clauses  before  and  after  that  giving  the  power  of  examina- 
tion, a  person  declared  a  bankrupt  by  a  decree  of  the  court. 
In  the  particular  clause  now  under  consideration,  the  sen- 
tence begins,  "  And  such  bankrupt,"  which  would  seem  to  iur 
dicate  a  person  declared  a  bankrupt,  as  in  the  other  parts  of 
the  section.  But  admitting  that  this  is  not  the  correct  con- 
struction of  the  fourth  section  of  the  act,  and  that  a  petition- 
er may  be  examined  before  he  is  decreed  to  be  a  bankrupt, 
still  I  think  that  all  the  objects  of  this  provision  of  the  bank- 
rupt law  may  be  attained  by  the  power  which  the  judge  has 
of  having  the  petitioner  brought  befoiis  him  by  a  writ  of  Aa-> 
beas  corpus  if  in  actual  custody,  or  oi  appointing  a  commis- 
sioner to  examine  him  in  jail',  and  I  do  not  think  that  the 
slight  injcpnvenience  of  the  judge's  being  compelled  to  resort 
to  such  a  course,  creates  such  an  inconsistency  with  the  pro- 
visions of  our  insolvent  laws,  as  entirely  to  supersede  them, 
i»nd  thereby  let  in  all  the  mischiefs  before  adverted  to. 

The  second  objection  adnnts  of  an  answer,  in  my  view, 
equally  decisive.  In  the  first  place,  it  might  be  contended 
with  some  show  of  reason,  that  if  the  petitioner  should  be 
compelled  to  file  his  schedule  in  the  State  court  under  its  in- 
solvent law  before  the  time  appointed  for  hearing  the  peti- 
tion, the  act,  being  an  involuntary  one,  would  not  at  all  afiect 
his  right  to  the  benefit  of  the  bankrupt  law,  and  that  law 
would  only  assign  by  the  decree  of  bankruptcy  such  propet- 
ty  and  rights  of  property  as  the  party  then  had,  or  ha4  pre- 
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viously  voliintcurily  disposed  of  within  the  time  mentioned  J^ooe  184^^ 
in  the  act.  -  The  words  used  in  the  third  section  in  relation "" 
to  the  assignmenti  speak  only  of  divesting  the  title  of  the 
petitioner  and  vesting  it  in  the  assignee  from  the  time  of  the 
decree,  and  make  no  allnsion  whatever  to  the  property  as 
having  been  theretofoie  scheduled)*  and  it  may  be,  that  this 
pecniiar  phraseology  was  iised  designedly  for  the  purpose  of 
conveying  to  the  assignee  only  such  property  mentioned  in 
his  schedule  as  had  not  been  taken  from  him,  in  tnt^iVum, 
and  at  the  same,  time  to  embrace  such  other  property  as  ha 
may  have  acquired  in  any  manner,  either  by  descent  or  pur- 
chase since  the  filing  of  the  schedule.  But  if  this  be  not  so, 
still  I  think,  the  petitioner  may  state,  in  his  schedule  filed  in 
the  State  court,  that  he  has,  before  that  time,  fi'ed  a  petition 
in  the  District  court  to  obtain  the  benefits  of  the  bankrirpt 
act,  and  has  filed  therewith  an  inventory  of  the  same  pro-' 
petty.  In  that  event  the  property  would  vest  in  the  sherifi", 
subject  to  be  divested  in  fovor  of  the  assignee  upon  the  par- 
ty being  subsequently  declared  a  bankrupt.  After  all,  be» 
fore  the  decree  of  bankruptcy,  it  cannot  be  said  that  the  con- 
flict of  jurisdiction  does  exist,  but  only  that  it  maj/  hereaf- 
ter exist;  and  the  law  will  not,  upon  the  mere  possibility 
that  such  conflict  may  arise  upon  an  act  to  be  done  by  a 
party  who  is  under  no  legal  obligation  to  do  it,  adopt  a  con« 
struction,  which,  instead  of  accomplishing  one  of  the  main 
purposes  of  the  bankrupt  act,  would  seriously  thwart,  if  not 
entirely  defeat,  it. 

The  conclusion  to  which  I  am  led  by  this  course  of  rea- 
soning, is  fortified  by  the  settled  construction  which  has  al- 
ways been  placed  upon  the  English  bankrupt  law.  Under 
that  law  a  bankrupt  is  not  entitled  to  be  discharged  from  an 
arrest  for  debt  until  he  is  summoned  to  surrender,  which  is 
never  until  after  he  has  been  declared  a  bankrupt.  Eden  on 
Bank.  Law,  page  85.  If  the  suing  out  a  commission  under 
the  English  law  will  not  protect  the  debtor  from  arrest  be- 
fore he  is  declared  a  bankrupt,  I  cannot  see  how  any  greater 
effect  can  be  given  to  a  mere  petition  and  notice  to  the  cred- 
itors by  a  voluntary  applicant  under  the  United  States  Bank- 
rupt Law.    There  certainly  cannot,  unless  there  is  a  differ- 
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JinM  I849enc6  in  this  respect  between  suing  in  a  court  of  the  United 
States  and  a  State  court;  and  I  can  hardly  think  that  the  bank- 
rupt law  was  intended  to  give,  directly  or  indirectly,  an  ad- 
▼antrge  to  a  creditor  having  a  judgment  in  a  court  of  the 
former,  over  a  creditor  having  a  judgment  in  the  latter.  Be^ 
fore  a  decree  of  bankruptcy,  a  debtor,  applying  volutarily 
ibr  the  benefits  of  the  bankrupt  law,  cannot  be  protected 
from  arrest  on  a  writ  issuing  from  ant/  court,  whether  State 
or  Federal;  but  after  such  decree,  he  will  be  protected  a- 
gainst  the  process  of  every  court,  because  then  his  property 
is  taken  from  him  to  be  applied,  under  the  provisions  of  (be 
bankrupt  act,  to  the  payment  pro  rata  of  all  his  creditors, 
and  as  the  law  has  taken  his  property,  it  will  protect  his 
person. 

To  prevent  misconception,  it  is  proper  that  I  should  state, 
that  though  the  Judges  of  the  Supreme  Court  concar  in  the 
conclusion  to  which  1  have  eome  in  this  case,  yet  they  are 
not  at  all  answerable  for  the  course  of  argument  by  which  1 
have  arrived  at  it. 
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ACTION. 

1.  If,  in  the  prosecution  of  a  law- 
ful employment,  a  pure  accident 
occurs,  no  action  can  be  sup 
ported  for  an  injury  arising  there- 
from. Garris  v  Rail  Road 
Company^  334 

2.  It  is  otherwise  where  any  blame 
or  carelessness   is  attributable. 

Ibid 

3.  Where  the  engine,  running  on 
the  road  of  the  Portsmouth  and 
Roanoke  Rail  Road  Company, 
killed  a  steer  under  such  cir- 
cumstances as  skewed  that  the 
killing  was  accidental,  held  that 

*  the  company  were  not  responsi- 
ble for  the  loss.  Ibid 

4.  The  statute  (Rev.  Stat.  c.  17,  s. 
7,)  giving  jurisdiction  to  a  ma- 


tain  a  joint  action  of  detinue  4* 
gainst  them,  though  he  might 
have  had  a  joint  action  of  tres- 
pass, Slade  V  Washburn.  414 
6.  The  gist  of  the  action  of  deti- 
nue is  not  the  original  taking, 
but  the  Wrongful  detainer.  i6i(t 

See  Action  on  the  case,  De- 
ceit, Covenant,  Ejectment^ 
Trespass,  Trover,  Slander. 

ACTION  ON  THE  CASES. 
I.  Where  A  carried  on  a  suit  in  ihd 
name  of  B  without  or  against  the 
consent  of  the  latter,  whereby  ^ 
was  compelled  to  pay  costs,  B 
may  maintain  an  action  on  the 
case  against  A,  to  recover  dama^ 
ges  for  the  injury  he  has  thus 
sustained.    Metcalfv  Alley^  38 


gistrato  in  the  cases  of   stock  2.  Where  A,  in  an  action  against 


killed  on  a  rail  road,  does  not  al 
ter  the  rules  of  the  common  law 
in  relation  to  such  injuries.  76. 
.  Where  two  persons  took  from 
the  plaintiff,  at  the  same  time, 
sev'eral  negroes,  one  claiming 
and  keeping  possession  of  a  cer- 
tain portion  of  them  as  his  own, 
and  the  other  in  Ii(<e  manner 
elaiming  and  holding  possession 
of  another  portion  as  his:  Held 
tbat  the  plaintiff  could  not  main-i 
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B  for  damage,  caused  by  bi«i 
negligence,  sheiks  damage  re* 
suiting  from  che  act  of  B,  which 
act,  with  the  exertion  of  propet 
care  does. not  ordinarily  produce 
damage,  he  makes  out  a  prima 
facie  case  of  negligence,  ana 
must  recover,  unless  B  proves  h0 
has  used  proper  care,  or  proves 
some  extraordinary  accident^ 
which  renders  care  useless.  JSl^ 
lis  V  Rail  Rod  Comp^nj/i    IStf 
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Ill  an  action  on  the  case,  unless:2.    The  Courts  below   have   the 
the  injury  complained  of  be  of|     power,  at  their  discretion,  and  on 


such  a  nature  lliat  action:*  can 
continUiially  be  broiifrht  from' 
time  to  lime,  the  jury  may  assess! 
all  the  diimai/es  the  plaintiff  hnsj 
sustained  up  to  the  time  of  ihej 
trial — they  are  not  confined  to  3. 
the  damages  sustained  previous^ 
to  the  date  of  the  writ.  Dailey^ 
V  Dismal  Swamp  Ca.  Co,  222. 
!.  A  constable  ^ave  a  receipt  to  A.i 
B.  as  agent  for  C.  D.  for  a  cer-| 
tain  note  to  collect  or  return.  A. 
B.  transferred  the  receipt  to  E.  1. 
F.  by  an  indorsement  on  the 
back  of  the  receipt.  Afterwards, 
A.  B.  collected  the  money.  Held^ 
that  E.  F.  could  not  recover  this^ 
money  Irom  A.  D.  in  an  action | 
for  money  had  and  received  to 
his  use,  for  the  money  was  re-! 
ceiv^d  to  the  use  of  the  princi- 2. 
pal  C.  D.,  noT  could  he  recover! 
on  a  count  lor  a  bill  of  exchange,! 
for  it  was  no  bill  of  exchange; 
nor  on  a  guaranty,  for  he  had  us- 
ed no  diligence  in  endeavoring  to 
collect,  nor  given  notice  to  the, 
guarantor  of  a  default  in  the3 
principal.      Eason  v  Dickson} 

243 


such  terms  as  they  may  pre- 
scribe, to  add  new  plaintiffs  to 
those  mentioned  in  the  writ  and 
orifirinal  declarrtion.  Green  v 
Deberry^  344 

The  Superior  Court  has  no 
right,  on  a  trial  before  it,  to  per- 
mit a  return  of  a  constable  to  a 
County  Court  to  be  amended. — 
Smith  V  Lowj  457 


SfiE  Deceit,  Trover,  Slander, 
Trespass,  Action. 

ADMINISTRATORS  AND  EX- 
ECUTORS. 

See  Costs,  Limitations. 

AMENDMENT. 

1.  An  amendment  of  an  execution 
will  not  be  allowed,  when  such 
amendment  will  prejudice  the 
rights  of  third  persons.  Cape 
Fear  Bank  v  Williamson^  147 


APPEAL. 

Where  an  appeal  has  been  ta- 
ken from  the  judgment  of  a  Jus- 
tice of  the  Peace,  the  parties 
may,  by  consent,  while  the  pa- 
pers remain  m  the  hands  of  the 
magistrate,  set  aside  the  appeal 
and  have  a  new  trial.  War- 
dens v  Cope,  44 

On  petitions  for  distributive 
shares,  which  are  in  the  nature 
of  proceedings  in  Equity,  an  ap- 
peal for  costs  only  will  not  be 
entertained,  except  under  very 
peculiar  circumstances.  Grif- 
jiih  v  Byrd,  72 

.  Where  a  mandamus  is  issued 
against  the  justices  of  a  county, 
in  their  official  capacity  as  justi- 
ces of  the  County  Court,  and  a 
judgment  rendered  against  them, 
they  may  appeal,  although  a  mi- 
nority of  the  justices  refuse  to 
join  in  the  appeal.  State  v  Jus- 
tices oj  Moore,  430 
The  rule  as  to  appeals,  in  rela- 
tion to  joint  individuals,  de- 
fendants to  a  suit,  does  not  ap- 
ply. Ibid 
See  Roads. 


ARREST. 

1.  If  a  known  officer,  who  has  two 
warrants  in  his  hands,  the  one 
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\egtA  and  the  other  illegal,  de- 
clare at  the  time  of  arrest  that 
he  makes  the' arrest  by  virtue  of 
the  illeo^al  warrant,  yet  this  is 
not  a  false  imprisontnent;  for  the 
lawfulness  of  the  arrest  does  not 
depend  on  what  he  declares,  but 
upon  the  sufficiency  of  the  au- 
thority which  he  then  has. — 
State  V  Kir  by  ^  201 

2*  Wiien  an  arrest  is  made  by  one, 


not  a  known  officer,  he  Is  Doundd*  in  an  attachment,  the  defendant, 


6 


to  make  known,  at  the  time,  the 
warrant  under  which  he  arrests. 

Ibid 
A  warrant  from  a  mrj^istrate  in 
a  civil  case,  upon   which  bail  is 
not  required,  is  in   law  but 
summons,  and  gives  no  authori- 
ty to  arrest.  Ibid 
An  officer,  who  has  arrested  a 
prisoner  under  a  State  warrant,  I. 
has  a  right  to  tie  him,  if  he  be 
lieves  it  necessary  to  secure  him, 
and  of  this  necessity  he  is  him- 
self  the  sole  judge.  .  State   v 
Stalcup,  60 
But  if  the  officer  is  guilty  of  a 
gross  abuse  of    this  authority, 
that  is,  if  he  does  not  act  hon 
estly  according  to   his  sense  of 
right,  but,  under  the  pretext  of 
duty,  is  gratifying  his  malice,  he 
is  liable  to  indictment,  and  the 
Jury  must  judge  of  his  motives  2. 
from  the  facts  submitted  to  them 

Ibid 
In  such  a  case  those  who  are 
commanded  by  the  officer  to  as- 
sist him  and  do  assist  him,  are 
justified,  though  the  officer  him- 
self has  abused  his  authority, 
provided  they  acted  bona  fide  in 
obedience  to  this  command,  and 
not  to  gratify  his  or  their  malice, 

Ibid 


ASSUMPSIT. 

See  Action^  ox  the  Case. 

ATTACHMENT. 

I.  Unliquidated  damages,  such  a# 
damages  which  in  their  nature 
are  uncertain,  for  the  breach  of 
an  agreement,  cannot  be  made 
the  subject  of  attachment  under 
our  Attachment  Law.  Hvffs 
V  Booth,  282 


by  accepting  a  declaration  and 
pleading  to  it,  waives  all  objec- 
tion to  defects  in  the  process.-— 
Price  V  Sharp^  417 


See 


BAIL. 

Guaranty. 


BASTARDY. 

In  cases  of  Bastardy,  an  exata- 
inalion  of  the  woman,  which 
does  not  appear  to  have  been  ta- 
ken within  three  years  from  the 
birth  of  the  child,  is  defective, 
and  may  be  quashed;  but  the 
defect  is  not  necessarily  fatal, 
and  all  objection  on  that  account 
is  waived,  if  not  made  in  the 
regular  mode,  and  at  the  proper 
time.  The  objection  should  be 
made  before  the  issue  is  tender- 
ed. State  V  Robeson,  46 
Notwithstanding  such  defect, 
the  examination  is  evidence,  on 
the  trial  of  the  issue,  as  to  the 
truth  of  the  charge.             Ibid 


BENEFIT  OP  CLERGY. 
When,  upon  a  conviction  for  a 
clergiable  offence,  the  defendant 
prays  the  benefit  of  clergy,  and 
the  Attorney  General  or  Solicit* 
or  for  the  State  objects,  upon  fha 
ground  that  the  prisoner  has  be- 
fore had  the  benefit  of  clergy  aU 
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lowed  him,  he  must  present  this 
objection  in  the  form  of  a  coud- 
terplea  in  writing.  State  v 
Carroll,  267 

BIGAMY. 

See  Eyidbnce  23.    Marriage 

1,  2. 

BILLS  OP  EXCHANGE,  &c. 

1.  Protest  of  an  order  or  inland 
bill  of  exchange  is  uoi  necessary 
to  enable  the  holder  to  recover 
principal  and  interest.  Notice 
in  due  time  of  non-acceptance 
or  non-payment  is  all  (hat  is  re 
quired  for  that  purpose.  Hub 
bardv  Troy,  134 

8.  It  is  generally  held  that  the 
holder  must  give  notice  of  non- 
acceptance  or  non-payment  on 
the  next  day  or  by  the  next 
post,  when  the  parties  live  in 
different  places.  Ibid 

3.  A  delay  in  giving  notice  from 
the  lOtb  to  the  24th  of  March, 
held  to  be  unreasonable  and  to 
discharge  the  drawer.  Ibid 

4.  When  a  bill  of  exchange  made 
payable  to  a  third  person  is  pro- 
tested and  taken  up  by  the  draw- 
er, the  latter  cannot  again  put  it 
in  circulation.    Price  v  sharp, 

417 

5.  A  person  cannot  negotiate  pa- 
per, when,  by  so  doing,  he  would 
render  responsible  on  it  another 
person,  from  whom  he  had  ta 
ken  it  up  under  q  prior  respon* 


.  But  a  person,  who  takes  up  a 
negotiable  paper  once  due  to 
himself,  may  again  put  it  into 
circulation,  provided  that,  in  so 
doipg,  he  exposes  no  person  to  a 
prejudice  but  him^elfi  or  those! 


who  are  justly  and  legally  liable 
on  the  paper  before  him.  Jbid 
.When  a  bill  of  exchange  paya- 
ble to  A  is  taken  up  by  the  draw- 
er and  the  endorsement  of  A 
stricken  out,  it  becomes  dead  to 
all  intents  and  purposes  as  a  ne- 
gotiable instrument.  Ibid 

BONDS. 

,  A  bond  caunoi  he  delivered  to 
the  obligee  as  an  escrow,  for 
such  a  delivery  would  make  it 
absolute  at  law;  but  it  may  be 
delivered  by  thjd  sureties  to  the 
principal  obligor  as  an  escrow. 
Blume  y  Bowman,  338 

.  Where  a*bood  has  no  subscrib- 
ing witness,  then  the  proof  of 
the  possession  by  the  obligee, 
and  of  the  hand-writing  of  tho 
obligors,  is  a  sufficient  ground 
for  presuming  that  the  bond  was 
sealed  and  delivered  by  the  ob- 
ligors. Ibid 
3.  The  bare  circumstance,  thtt  the 
name  of  a  person,  who  did  not 
execute  the  bond,  is  inserted  in 
the  body  of  it  as  one  of  the  ob- 
ligors, is  not  of  itself  evidence 
to  shew  that  those,  vbo  did  sign 
and  seal  and  deliver  it,  delivered 
it  only  as  an  escrow,  upon  con- 
dition that  that  person  should  al« 
so  execute  it.  Jbid 
See  Guaranty. 

BOUNDARY. 


sibility.  J6ic{  A  Savanna,  which  is  a  natural  o- 


pen  meadow,  not  uncommon  in 
the  lower  part  of  the  State,  is  a 
natural  boundary,  in  the  sense 
in  which  that  term  is  used  in  the 
construction  of  deeds.  Staple- 
ford  V  Brinson,  311 
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CHALLENGE  TO  JURORS. 

See  Indictment. 

CONSTABLE. 
!•  A  constable  is  not  obliged  to  re 
seive  claims  ibr  collection,  as  he 
is  bound. to  obey  a  legal  man 
date;  but  if  he  does  so  receive 
them,  he  and  his  sureties  are 
bound  in  respect  thereof,  under 
the  act  of  1818,  (Rev.  Stat,  c 
34,  s.  9,)  so  far  as  they  have 
consented  to  be  bound,  "to 
endeavor  diligently  to  collect 
them."  The  degree  of  diligence 
is  no  more  and  no  less  than  is 
required  by  law  from  other  col- 
lecting agents.  State  v  Hoi 
comhej  211 

2.  A  constable,  therefore,  is  not 
bowd  to  sue  out  a  warrant  on  a 
claim  put  in  his  hands  for  collec- 
tion, when  the  issuing  of  such 
process  would  be  entirely  fruit- 
less. Ihid 

3.  In  an  action  on  a  constable's 
bond,  the  constable's  receipt  for 
<<  an  account"  to  collect,  is  not 
even  prima  facie  evidence  that 
the  amount  of  the  account  or 
any  part  of  it  was  really  due.  lb 

4.  It  is  not  necessary  that  the 
County  Court,  authorized  to  ap 
point  a  constable  in  the  case  of  a 
failure  by  the  people  to  elect  one, 
or  in  case  of  a  vacancy  from  any 
other  cause,  should  be  the  court 
immediately  succeeding  the  time 
appointed  for  snch  election,  or 
immediately  succeeding  such  va 
cancy.  The  County  Court,  at  a 
subsequent  term,  (seven  justices 
being  present)  may  fill  the  va- 
cancy.    State  V  WaUj         267 

6.  An  entry  on  the  County  Court 
Records,  that  <<on  motion  A.  B. 
was  permitted  to  renew  bis  bond, 


as  constable,  by  giving  C.  D. 
and  E.  F.  as  securities,  in  the 
sum  of  $4,000,"  is  not  evidence 
that  A.  B.  was  duly  appointed  a 
constable.  Ibid 

6.  A  bond  executed  by  A.  B.  in 
pursuance  of  such  an  order,  and 
without  any  other  evidence  of 
his  appointment  as  constable, 
could  not  legally  be  accepted  by 
the  court,  and  is  therefore  void. 

Ibid 

7.  Seven  justices  must  necessarily 
be  present  to  make  a  valid  ap- 
pointment of  a  constable.  If  a 
less  number  be  present,  the  ap- 
pointment and  the  bond  taken 
under  it  are  both  void.  State 
V  Wall,  272,  275.  State  v 
Powell,  275 

8.  The  County  Court  has  no  ju- 
risdiction to  appoint  a  constable, 
except  in  case  of  a  vacancy  in 
the  district*     State  v  Lightfoot, 

306 
&.  The  «  County  Town,"  which, 
under  the  Statute  (Rev.  St.  c. 
24)  relating  to  constables,  is  en- 
titled to  an  additional  constable, 
means  the  town  which  is  the 
seat  of  justice  for  the  county.  Jfr. 
10.  A  constable  is  not  bound  (tho' 
it  is  safest  for  him  Co  do  so)  to 
describe  the  land,  returned  by 
him  to  the  County  Court  ns  le- 
vied on,  precisely  according  to 
the  directions  of  the  statute, 
(Rev.  Slat.  c.  62,  s.  16.)  It  is 
sufficient  if  he  gives  such  a  de- 
scription as  will  distinguish  and 
identify  the  land.  Smith  v  Low, 

457 
See  Arrest,  Forcibxb  Entrv, 
puactice. 

CONSTITUTION. 
The  Act  of  Assembly  (Rev.  Stat. 
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c.  89,  s.  24,)  authorizing  the 
Wardens  of  the  Poor  to  seize  a- 
ny  horses,  cattle,  hogs,  or  sheep, 
^belonging  to  a  slave  is  not  un- 
constitutional. McNamara  v 
Kerns^  66 


CONTRACT. 

1.  An  executory  contract,  the  con- 
sideration of  which  is  contra 
bonos  mores,  or  against  the  pub 
lie  policy  or  the  laws  of  the 
State,  or  in  fraud  of  the  State,  or 
of  any  third  person,  cannot  be 
enforced  in  a  Court  of  Justice. 
Blythe  v  Lovinggood,  20 

2.  When  commissioners,  appoint 
ed  to  sell  lands  for  the  State,  at 
public  auction,  declared,  as  one 
of  the  conditions  of  the  sale, 
that  if  the  highest  bidder  did  not 
comply  with  his  contract,  the 
next  highest  bidder  should  have 
the  lands;  and  an  agreement  was  8. 
made  between  the  highest  bid- 
der and  the  next  highest,  thai 
the  latter  should  givethe  former 
his  note  for  one  hundred  dollars, 
in  consideration  that  the  former 
should  not  comply  with  his  bid, 
and  thereby  permit  the  latter  to 
obtain  the  land  at  an  under  bid. 
Held^  that  such  note  was  void, 
on  the  ground  of  its  fraudulent 
consideration.  Ibid  9. 

3.  In  a  written  contract  the  terms 
are  fixed,  and  the  meaning  of 
those  terms  is  a  question  of  law. 
Massey  V  Belisle,  170 

4.  So  also  is  a  parol  contract  where 
the  terms  are  precise  and  expli- 
cit. Ibid 

5.  But  in  a  parol  contract,  if  the 
parties  dispute  about  the  terms 
of  the  agreement,  and  these  are 

^  obscure  or  destitute  of  precision 
or  to  be  inferred  from  the  con- 


duct of  the  parties,  the  ascer- 
tainment of  these  terms  is  in  the 
first  place  necessary,  and  this  is 
clearly  a  question  of  fact.  Ibid 
Where  a  promise,  not  under 
seal,  is  made  to  A.  for  the  bene- 
fit of  B.,  B.  may  bring  an  action 
in  his  own  name,  but  the  prom- 
ise must  be  laid  in  the  declara- 
tion as  having  teen  made  to  B., 
and  the  promise  actually  made 
to  A.  may  be  given  in  evidence 
to  support  the  declaration;  for 
in  such  a  case  A.  is  considered 
as  the  agent  of  B.    Cox  v  Skeen, 

220 
But  where  it  is  apparent  that  A. 
was  the  principal,  that  the  con- 
tract was  for  his  benefit,  and 
that  B.  was  only  to  receive  pay- 
ment of  the  stipulated  €um  for 
and  in  behalf  of  A.,  then  A.  a- 
lone  can  bring  the  action.  Ibid 
When  in  a  contract  no  particu- 
lar time  for  doing  an  act  is  spe- 
cified, the  general  principle  is, 
that  it  must  be  done  in  conveni- 
ent time,  to  be  judged  of  by  the 
court,  according  to  the  circum- 
stances and  situation  of  the  par- 
ties, unless  that  be  in  some  res- 
pect modified  by  the  terms  of  the 
contract.      Waddell  v  Reddick^ 

424 
Where  A.  contracted  to  deliver 
cotton  grown  on  his  plantation 
in  Florida,  "  as  soon  as  it  could 
be  picked  out  and  shipped." — 
Held  that  he  was  not  thereby 
restricted  to  the  shortest  possi- 
ble time,  in  which,  by  any 
means  or  upon  any  terms,  he 
could  convey  the  cotton  to  a  sea- 
port, but  that  he  was  only  bound 
to  employ  the  usual  mode  of 
transportation,  and,  therefore, 
had  a  right  to  wait  a  reasoua- 
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ble  time  to  avail  himself  of  that 
mode.  Ibid 

See  Decjsit,  Evidence,  Guar- 
anty, Vendor  and  Vendee, 
Wahtanty. 

COSTS. 

1.  AUhongh  defendants  in  an  ac- 
,  tion  of  trespass  sever  in  their 

pleas,  yet  where  there  is  but  one 
judgment  in  their  favor,  as  "  that 
they  go  without  day,"  they  shall 
recover  but  one  set  of  costs. — 
McNamara  v  Kerns,  66 

2.  Where  the  Guardian  of  an  in 
fant  distributee  sued  the  admin- 
istrator of  the  estate  the  very 
day  he  was  appointed  guardian, 
and  without  any  demand  upon 
the  administrator,  and  the  ad- 
ministrator was  guiliy  of  no  de- 
fault, but  promptly  rendered  an 
account,  which  was  found  to  be 
correct,  held  that  the  guardian 
should  pay  the  costs  of  the  suit. 
Griffith  V  Byrd,  72 

See  Appeal. 

COVENANT. 

1.  Where  in  a   bill  of  sale  of  a 
slave  there  was  the  following 
covenant:  "which  said  negro! 
dohereky  warrant  and  defend 
forever  to  the  said  John  Harris, 
his  heirs  and  assigns  forever," 
and  after  the  death   of  Harris, 
the  value  of  the  negro  was  re 
covered ,lrom  his  administrator 
in  an  action  of  trover,  by  one 
having  a  better   title  than   the 
vendor;  Held  that  such  recove 
jy  in  trover  amounted  to  an  e 
victiou,  and,  therefore,  the  cove 
nant  was  broken.   Lee  v  Gatise, 

440 

2.  Held  also,  that  the  administra- 
tor of  Harris  could  support  an 


action  as  administrator  .to  recov- 
er damages  for  such  breach, 
though  the  covenant  was  not 
broken  until  after  Harris' death — 
and  although  the  action  of  tro- 
<ver  was  brought  against  him 
personally,  he  having  possession 
of  the  slave  as   administrator. 

Ibid 

3.  Nor  could  the  administrator  in 
this  State  have  united  in  tl*is  ac- 
tion one  who  was  a  joint  admin- 
istrator with .  him  in  South  Car- 
olina. Ibid 

DAMAGES. 

See   Action    on    thb   Case— ^ 

Trespass., 

DECEIT. 

1.  Where  at  the  time  of  thesaleof 
land  a  false  and  fraudulent  affir- 
mation of  its  value  was  made, 
yet  an  action  on  the  case  for  de- 
ceit will  not  lie,  as  the  vendee 
might,  by  reasonable  diligence, 
have  informed  himself  of  its 
true  value.  Saunders  v  Hat- 
termanj  32 

2.  It  seems  such  action  an  will  lie, 
if  a  false  affirmation  be  made  of 
the  rent  of  the  land.  Ibid 

3.  Where  A.  agreed  to  buy  a  num- 
ber of  horses  from  B.,  and  it  was 
referred^  to  an  arbitrator  to  de- 
cide upon  the  value  of  the  hor- 
ses, and  he  decided  that  two  of 
them  were  worthless,  having  an 
incurable  and  contagious  dis- 
ease, and  so  informed  A.,  yet  A. 
took  them,  by  a  subsequent  a- 
green^ent,  and  kept  them  with 
his  other  horses,  whereby  he  lost 
many  of  the  latter,  held,  that  A. 
could  not  maintain  an  action  on 
the  case  in  the  nature  of  deceit  a- 
gainstB.  Spencer  v  McLean,  93 
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DEED. 

1.  <' Improper  influence'^  consti 
tutes  DO  legal  objection  to  the 
ralldity  of  a  deed,  but  only  fur 
nishes  a  ground  for  the  interpo- 
sition of  a  Court  of  Equity.  It 
ifl  otherwise  with  a  Will.  C7a- 
ry  V  Clary y  78 

2.  A.  was  entitled  to  two  tracts  of 
land,  an  upper  and  a  lower  tract, 
and  the  water  from  the  former 
was  drained  off  by  ditches  run- 
ning through  the  latter.  By 
deed  dated  the  12th  of  May, 
1797,  he  conveyed  to  his  son 
Jones  the  lower  tract,  "a  privi- 
lege of  two  leading  ditches  to 
Tucker  Spencer  excepted,"  and 
by  deed  dated  the  13th  of  May, 
1797,  conveyed  to  the  said 
Tucker  Spencer,  another  sou 
the  upper  tract,  but  without  say 
ing  imy  thing  of  the  privilege  of 
those  ditches.  Btldy  that,  even 
admitting  the  words  in  the  deed 
to  Jones  to  have  amounted  to  a 
grant  of  the  privilege  to  Tucker 
stiil  there  is  nothing  to  annex 
that  grant  to  the  upper  tract  of 
land,  and  transmit  it  with  the 
land  to  an  assignee.  Spencer  v 
Spencer,  96 

3.  Every  deed  of  conveyance  of 
land  must  set  forth  a  subject 
matter,  either  certain  in  itself  or 
capable  of  being  reduced  to  a 
certainty  by  a  reference  to  some- 
thing extrinsic  to  which  the  deed 
refers.     Massey  v  Belisle,    170 

4.  It  is  a  settled  rule  of  construc- 
tion   in   this    State  that  when 

'  *'stakes"  are  mentioned  in  a  deed 
simply,  or  with  no  other  added  7. 
description  than  that  of  course 
and  distance,  they  are  intended 
by  the  parties  and  so  understood 
to  designate  imaginary  points.  74. 


Where  the  question  on  trial  wa» 
as  to  the  boundary  of  a  town  lot, 
and  the  deed  nnder  which  one  of 
the  parties  claimed  contained 
two  descriptions,  one  saying  it 
"adjoined''  a  certain  other  lot, 
and  another  giving  a  different 
description,  the  court  did  not  err 
in  leaving  it  to  the  jury  to  decide 
which  description  they  thought 
was  intended  by  the  parties  to 
the  deed — whether  the  parlies 
in  using  the  word  "adjoining," 
might  not  have  meant  "near"  as 
the  word  is  sometimes  used  in 
common  parlance.  Ibid 

A  deed  of  husband  and  wife, 
dated  1st  March,  1834,  was  offer- 
ed  in  evidence.  To  prove  the 
due  execution  of  the  deed  by 
the  wife,  a  commission  issued 
by  the  court  to  two  justices  of 
the  peace  to  take  the  private  ex- 
amination of  the  wife,dated  17th 
February,  1834,  reciting  that  a 
deed  had  theretofore  been  exe- 
cut«d  by  the  husband  and  wife, 
and  authorizing  the  justices  to 
take  the  private  examination,  to- 
gether with  the  return  of  the 
justices  indorsed  on  the  deed  of 
1st  March,  1834,  was  offered  ia 
evidence.  Held  that  the  deed 
of  1st  March,  1834,  was  not  the 
deed  intended  to  be  submitted 
to  the  commissioners,  and  that 
their  certificate  indorsed  on  that 
deed  was  made  without  author- 
ity, and  was  therefore  void,  and- 
that  of  course  the  deed  did  not 
pass  the  title  of  the  wife.  Rich 
V  Seeding,  240 

To  make  a  deed  valid,  the  gran- 
tees (unless  by  way  of  remain- 
der) as  well  as  the.grantors  mtigl 
be  in  esse;  at  all  events  before 
the  act  of  1823,  (Rev.  Stat,  c.  97, 
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8.  ^2.)    Neufsom  v  Thompson, 

277 

8.  A  deed,  executed  in  South  Car- 
olina, for  a  slave  then  being  in 
this  State,  with  certain  litnita- 
lions  over,  which  by  the  law  of 
that  State  ate  invahd  but  which 
by  our  law  are  good,  must  be 
construed  according  to  the  law 
of  that  State,  and,  therefore,  the 
limitations  over  are  void.  Mor- 
row V  Alea^aHder,  387 

9.  A  deed  for  a  female  slave  and 
"  her  increase"  can  only  convey 
the  woman  and  her  issue  born 
after  the  execution  of  the  deed. 

Ibid 

10.  Where  a  father  signed  and 
sealed  in  South  Carolina  a  deed 
for  a  slave  to  his  daughter,  who 
resided  in  North  Carolina,  and 
delivered  it  in  South  Carolina 
to  his  son,  to  be  given  to  his 
daughter;  Held  that  the  delive- 
ry was  complete,  and  the  deed 
therefore  well  executed  in  South 
CaroUna.  Ibid 
See  Evidei^ce,  Boundary. 

DESCENT. 

1.  When  an  estate  comes  to  a  per 
son,  through  a  series  of  de- 
scents, or  settlements,  and  that 
person  dies  without  issue,  it 
results  back  to  those  of  his 
collateral  relations,  who  would 
be  heirs  of  the  ancestor,  from 
wtK>m  it  originally  descend- 
-^,  or  by  whom  it  was  ori- 
ghially  settled.  WiVcerson  v 
Bracken,  31S 

3.  Thereftfi^e  Where  B.,  a  daughter, 
took  by  descent  from  A.,^  her  fa . 
ther,  and  C.^  the  daughter  of  B., 
took  by  descent  from  B.,  and 
then  died,  intestate  and  without 
issue,  leaving  uncles  and  stunts, 


who  were  not  of  the  blood  of 
A.,  but  great  uncles  and  aunts, 
who  were  brothers  and  sisters  of 
A.:  Held  that  the  land  descend- 


ed to  the  lattet. 


Ibid 
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DETINUE}. 

See  Evidence,  Action. 

DEVISE. 

A.  by  Will  devised  as  follows! 
"  I  give  to  my  son  William  cer- 
tain negroes,  (naming  them,)  td 
him,  his  heirs  and  assigns  for 
ever;  but  in  case  he  should  not 
arrive  at  the  age  of  twenty-one 
years,  or  marry,  my  desire  is 
that  my  daughter  Sarah  have 
the  aforesaid  ne^oes.''  Satah 
married  and  died  in  the  lifetime 
of  William.  Then  William  died 
unmarried  and  under  agej.  Beld^ 
that  the  contirigent  interest  thus 
bequeathed  to  Sarah  ill  tliese  tie- 
grbes,  was  transmissible  'to  her 
representatives',  and  on  the'  death 
of  William,  under  nge  and  un* 
married,  became  a  vested  abso- 
lute interest  in  her  administrator. 
Jacocks  V  Mullen,  162 

,  And  this  construction  is  not 
affected  by  the  circumstance  that 
in  another  clause  the  testator 
gives  other  negroes  to  Sarah^ 
with  a  like  contingent  limitation 
to  William,  in  the  event  of  Sa- 
rah^s  dying  unmarried  and  un- 
der age.  Ibid 
Parol  evidence  cannot  be  ad- 
milted  to  add  to,  subtract  fronJ, 
or  modify  a  testamentary  dispo- 
sition, but  it  i9  properly  admis- 
sible to  identify  the  things  there"* 
in  described.    Kinsey  v  Rkemt 

193 
A.  by  will  devised  as  follows5 
"I  hereunto  confirm  the  propef* 
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xy  I  have  heretofore  given  to  my 
daughter  Susatij  and  one  dollar 
to  her,  her  heirs  and  assigns  for- 
ever."   Under  ihk  devrse  a  ne- 
gro girl  named  Fan  was  claim- 
ecf.     It  was  proved   that  Fan's 
mother  had   been   called  in  the 
family  Susan's  negro:  that  when 
Susan  intermarried,  this  mother 
had  been   sent   home  with  her 
and  remained    with   her  some 
time,  and  was  afterwards  taken 
back  by  the  testator  and  contin- 
lied   with   him   liH  'his  death, 
claimed  by  him  as  his  own;  that 
the  testator  hod  quarrelled  with 
Susan's   husband;   and^  besides 
the  mother  of  Fan,  some  articles 
of  household  furnitnre  had  been 
sent  home  with  Susan,  which  1 
had  never  been  reclaimed.     It 
also  appeared  that  in  similar  de 
vfses  to  his  other  children,  (four 
in  number)  he  not  only  gave 
them  in  general  terms  the  pro 
perty  he  had  before  given  them, 
but  added,   "including  the  ne 
groes,"  (naming  them.)    Held, 
that  the  testator  did  not  intend 
by  this  devise  to  convey  any  ne- 
gro to  Susan.  Ibid 
6.  A.  devised  as  follows:  "1  lend 
my  daughter,  Nancy  E.  Moore, 
the  following  property,  to  wit, 
negroes  Lewis  (and  eleven  oth 
ers  mentioning  them  by  name^ 
and  one  bed  and  furniture  (anci 
sundry  other  articles  of  furni-l 
ture.)    If  my  daughter  Nancy 
E.  should  depart  this  life  with 
out  issue,  then  it  is  my  will  that 
her  husband,  William  C.  Moore, 
should  have  one  half  of  the  pro- 
perty I  have  lent  to  her;  but  the 
property  is  to  be  held  in  trust  by 
my  executors  until  the  death  of 
my  daughter    Nancy   E.,  and  2. 


then  her  half  of  the  property  i^ 
to  be  equally  divided  between 
her  brother  Joseph  and  her  two 
sisters  Martha  and  Rachel." — 
William  C.  Moore  died,  after  the 
testator,  leaving  his  wife  Mancy 
surviving  him,  and  then  Nancy 
died  without  issue.  Held  that 
Wm.  C.  Moore  took  a  contin- 
gent interest  in  remainder  in  one 
half  of  the  property,  which  up- 
on his  death  was  transmitted  to 
his  administrator^  and  that  upon 
the  death  of  Mrs.  Moore,  with- 
out issue,  his  administrator  had 
a  right  to  recover  it.  Moore^  v 
Barrow^  436 

DIVORCE. 

>  A  husband  cannot  obtain  a  di- 
vorce from  his  wife,  on  the 
ground  of  adultery  committed 
by  hep  after  a  separation,  if  such 
separation  has  been  occasioned 
by  the  fault  or  at  the  instigation 
of  the  husband.    Moss  v  Moss^ 

55 
.  A  party  applying  for  a  divorce 
is  bound  by  his  admission,  in 
the  pleadings  or  on  record,  of 
facts  which  legally  bar  his  ap- 
plication, even  though  a  jury, 
on  issues  submitted  to  them,  find 
a  verdict  in  contradiction  of  such 
facts.  ihii 

EJECTMENT. 

Where,  in  an  action  of  eject- 
ment, the  defendant  has  entered 
a  disclaimer  as  to  a  part  of  the 
land  described  in  the  plaintiffs' 
declaration,  that  part  is  not 
within  the  issue  submitted  to 
the  jury,  and  evidence  of  title 
to  it   is  therefore  irrelevant. — 

Waugh  V  Andrews,  75 

In  ejectment,  the  defendant,  who 
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has  executed  to  the  lessor  of  the 
plaintiff  a  deed  for  the  land  in 
controversy,  to  which  femes  co- 
verts were  parties,  but  which 
was  not  regularly  proved  as  to 
them,  cannot  deny  the  plaintiff's 
riofht  to  recover.  Matthews  v 
Matthetas,  217 

3.  Where  a  demise  in  a  declara 
tion  in  ejectment  was  laid  to  be 
on  the  first  day  of  January,  and 
the  service  of  the  declaration 
appeared  by  the  sheriff's  return 
to  have  been  made  on  the  thirty- 
first  ot  December  preceding, 
held  that,  after  the  defendant  has 
confessed  the  lease,  entry  and 
ouster,  he  is  precluded  from  ma- 
king any  objection  to  the  decia 
ration  on  that  account.  Fuller 
v  Wadsworthj  263 

4.  A  mortgagee,  after  the  day  of 
payment  passed,  may  bring  an 
action  of  ejectment  against  the 
mortg[agor,  without  any  notice 
to  quit  or  demand  of  possession.  6. 

Ibid 

EVIDENCE. 

1.  The  party  signing  a  deed  or 
other  instrument,  or  any  person 
claiming  under  him,  may  show, 
that  at  the  time  such  deed  or  in 
strument  was  sicrned,  he  was  of 
insane  mind.     Ballew  v  Clark, 

23 

2.  The  old  doctrine,  that  a  man 
cannot  stultify  himself  has  been 
long  exploded.  Ibid 

3.  Sanity  is  presumed  prima  fa 
ciCf  and  the  party,  who  alleges 
insanity  to  avoid  a  deed,  must 
prove  it;  but  if  a  general  mental  8, 
derangement  or  lunacy  is  shown, 
previous  to  the  execution  of  the 
instrument,  the  burthen  of  proof 
as  to  the  sanity  of  the  person 


executing  the  instrument  at  the 
tinre  of  its  execution,  is  throwa 
upon  the  person  offering  the  in- 
strument in  evidence.  Ibid 
.  The  entry  of  satisfaction  of  a 
judgment  on  the  record  is  evi- 
dence to  a  jury,  from  which  jthey 
may  infer  that  the  judgment  has 
been  paid;  but  per  se,  it  only 
imports  a  release  of  the  judg- 
ment, and  it  may  be  shown  by 
extrinsic  evidence  that  the  judg- 
ment was  not  in  fact  paid.    i?ey- 


nolds  vMagness, 


26 


The  rule,  that,  where  parties 
have  reduced  their  contract  to 
writing,  parol  evidence  shall  not 
be  introduced  to  alter  or  contra- 
dict the  written  instrument,  ap- 
plies only  to  controversies  be- 
tween the  parties  themselves, 
and  those  claiming  under  them. 
Between  one  of  the  parties  and 
a  stranger,  the  rule  does  not  ap- 
ply. Ibid 

In  an  action  against  a  sheriff  for 
the  misconduct  of  a  person  al- 
leged to  be  his  deputy,  it  is  not 
necessary  to  produce  a  writtea 
deputation,  or  give  notice  to  the 
sheriff  to  produce  it.  It  is  suf- 
ficient to  show  that  the  person 
acted  as  deputy  with  the  con- 
sent and  privity  of  the  sheriff. 


Sta^e  V  Mcintosh. 
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,  In  a  civil  suit  against  several 
persons,  who  have  a  joint  inter- 
est, the  declaration  of  one  as  to  a 
fact  within  his  own  knowledge, 
is  evidence  against  the  others  as 
well  as  himself.  Rowland  v 
Rowland^  61 

But  where  a  suit,  as  for  in^ 
stance,  an  action  of  detinue,  is 
brought  against  one  for  certain 
specific  property,  the  declara- 
tions  of  another  person,  who 
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holds  other  pioperty  under  the 
same  title,  cannot  be  introduced 
to  impugn  the  title  of  the  de- 
fendant. He  may  be  examined 
08  a  witness  in  the  cause.    IbH 

9.  A  witness,  who  has  had  oppor 
tunities  of  knowing  and  observ 
ing  a  person  whose  sanity  is  im- 
peached, may  not  only  depose  to 
the  taols  he  knows,  but  may  al- 
so give  his  opinion  or  belief  as 
to  his  sanity  or  insanity.  Clary 
V  Clary,  78 

10.  The  declaration-  of  a  defend 
ant  thot  she  "  remembered  giv 
ing  the  note,  but  believed  slie 
had  paid  it,"  is  no  evidence  to 
rebut  the  presumption  of  pay- 
ment arising  under  our  Act  of 
Assembly  from  the  lapse  of  ten 
years,  and  the  Judge  has  a  right 
so  to  inform  the  Jury.  Holly  v 
Freeman^  218 

11.  In  a  suit  by  an  administrator, 
one  of  the  distributees  of  his  in- 
testate cannot  be  a  witness  for 
him;  but  such  distributee  is  a 
competent  witness  for  the  de> 
fendant,  and  if  introduced  by 
him,  may  be  cross-examined  by 
the  plaintiff  on  any  matter  per 
tinent  to  the  issue.  Cos  v  Wil- 
fipuj  234 

12.  Where  a  jury  are  left  in  a  rea 
sonable  and  real  doubt  as  to  the 
credibility  of  a  witnesjs,  they 
/should  disregard  his  testimony, 
and  give  such  a  verdict  as  they 
Wpuld  have  done,  it  he  had  not 
(xMBn  a  vfritQe^.  Miller  v  Rich- 
arifsQiii  2^0 

13.  In- an  action  by  an  administra 
tor  to  recover  a  debt  due  to  his 
intestate,  a  release  by  a  distribu- 
tee to  the  administrator  of  all 
bis  interest  in  the  said  debt  if  re* 
poveredi  and  also  a  release  by 


the  administrotor  to  the  distrib- 
utee of  tfll  claim  upon  him  for 
any  part  of  the  costs  of  the  suit, 
if  he  should  fail,  will  render  the 
distributee  a  competent  witness 
for  the  administrator.  Mojitt  v 
Lane  254 

14.  And  per  Gaston,  J.,  the  re- 
lease by  the  distributee  to  the 
administrator  will  of  itself  ren- 
der him  a  competent  witness. 

Ibid 

15.  "W  here  a  bond  is  made  paya- 
ble to  an  exef^utor  for  the  rent 
of  lands,  and  suit  is  brought  on 
it  in  his  natpe,  the  guardian  of 
the  wards,  who  are  in  equity  en- 
titled to  the  rent,  is  a  competent 
witness  for  the  plaintiff.  Wad- 
dell  v  Moorey  261 

16.  It  is  not  sufficient  evidence  of 
the  loss  of  an  execution,  whith 
had  been  in  the  hands  of  a  con- 
stable, so  as  to  let  in  secondary 
evidence,  to  shew  that  the  con- 
stable had  removed  to  another 
State,  and  had  left  his  papers 
generally  with  an  agent,  who 
testified  that  tiie  execution  was 
not  to  be  found  among  the  pa- 
pers so  left.  Bearer  V  Rice,  280 

17.  A  verdict  in  an  action  of  deti- 
nue against  the  plaintiff,  on  the 
plea  oi  npn  detinei^  is  not  suffi- 
cient evidence  iu  another  suit  to 
shew  that  the  plaintiff  had  not 
title  to  the  thing  demanded. — 
Long  V  Bav^aSy  290 

18.  If,  in  such  a  case,  parol  evi- 
dence can  be  introduced  to  shew 
the  grounds  on  which  the  ver- 
dict was  given,  this  evidence 
must  prove  conclusively  that  the 
jury  could  have  found  their  ver- 
dict upon  no  other  ground  than 
want  of  title  in  tb^  plaintiff. 
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19*  Where  a  witness  on  the  pan 
of  the  State,  on  his  cross-exam 
ination,  was  asked,  whether  the 
prosecutor  had  not  paid  him  for 
coming  from  another  Slate  to  be 
a  witness  and  answered  that  he 
had  not,  it  is  incompetent  for  the 
defendant  td  introduce  witness- 
es to  prove  his  declaration  that 
he  had  been  so  paid.  State  v 
Patterson^  346 

20.  Where  the  fact,  to  which  a 
witness  deposes,  constitutes  a 
part  of  the  transaction  under  in- 

_vestigation,  then  evidence  of  in- 
consistent statements  by  him,  in 
relation  to  this  fact,  may  be  intro- 
duced to  impeach  his  credit,    lb, 

21.  But  in  respect  to  collateral  mat- 
'  ters,  drawn  out  by  cross-exami- 
nation, the  answers  of  the  wit- 
ness are  in  general  to  be  regard- 
ed as  conclusive.  The  e^ccep 
tion  to  this  rule  is,  when  the 
cross-examination  is  as  to  mat- 
ters, which,  although  collateral, 
tend  to  shew  the  temper,  dispo- 
sition or  conduct  of  the  witness 
towards  the  cause  or  the  parties. 
The  answers  of  the  witness  as 
to  these  matters  may  be  contra- 
dicted. Ibid 

22.  If  a  witness  is  asked  whether 
h^  has  madfi  representations  as 
to  a  particular  hct  and  denies  it, 
then  evidence  of  such  represen 
tations  would  be  proper,  but  not 
in  relation  to  collateral  matters 

Ibid 

23.  On  an  indictment  for  bigamy, 
the  second  wife  is  admissible  as 
a  witness,  either  for  or  against 
the  prisoner.  Ibid 

24.  Questions  to  a  witness,  tend- 
ing to  disparage  or  digrace  him, 
may  be  asked,  and  cannot  be 
objected  to  by  the  opposite  party 


Whether  the   witt^ess  isl)onnd 
to  answer  them  is  doubtful,    lb, 

25.  The  presumption  that  he,  who 
is  found  in  possession  of  stolen 
goods  recently  after  the  theft/ 
was  committed,  is  himsielf  the 
thief,  applies  o?i/y,  when  this 
possession  is  of  a  kind  which 
manifests  that  the  stolen  goods 
have  come  to  the  possessor  bt/ 
his  own  act,  or,  at  all  events, 
with  his  undoubted  concurrence. 
State  V  Smith,  402 

26.  Thus    where    the    defendant 
•  Scipio  Smith  and  two  of  his  sons, 

who  lived  with  him,  were  in- 
dicted for  stealing  tobacco,  and 
the  tobacco,  which  had  been 
stolen  in  the  night,  was  found 
the  next  day  in  an  out  house  of 
Scipio,  occupied  by  one  of  his  ' 
negroes,  and  in  which  Scipio 
kept  tobacco  of  his  own,  and 
the  tobacco  so  found  was  claim- 
ed by  him  as  his  own,  though 
proven  to  be  the  tobacco  that 
had  been  stolen:  held  that  it 
was  error  in  the  judge  to 
charge  the  jury  "that  the  pos» 
sesdion  of  the  stolen  tobacco, 
thtcs  found  in  Scipio  Smith, 
raised;  in  law,  a  strong  pre- 
sumption of  his  guMt."        Ibid 

27.  To  prove  the  record  of  a  sui^ 
in  South  Carolina,  the  plaintiff 
introduced  the  certificate  of  J. 
R.,  clerk  of  the  court,  under  tha 
seal  of  the  court,  "that  the  ati^ 
nexed  are  correct  transcripts  of 
the  original  proceedings  filed  iu 
this  office  in  the  suit  of  William 
Todd,  Administrator  vs.  Wil- 
liam Lee,"  to  which  was  added 
the  certificate  of  the  presiding 
Judge  "  that  J.  R.,  who  gave  the 
attestation  above  set  forth,  is  the 
clerk  of  the   said    court,    and 
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keeper  of  the  records  thereof, 
and  that  said  attestation  is  in  due 
form;"  Held  that  this  authenti- 
cation w^as  sufficient.  Lee  v 
Gause^  440 

S£B  Practice,  Devise.  Consta- 
ble, Contract,  Laws  op  oth- 
er States,  Gifts,  Deeds, 
Forcible  Entry. 


the  land  may  be  sold  under  an 
execution,  e^en  before  the  day, 
when,  by  the  terms  of  the  deed, 
the  trustee  was  authorised  to  sell 
his  legal  interest.  ^  Ibid 

See  Amendmei^t,   Evidence. 

FALSE   IMPRISONMENT. 

See  Arrest. 


FEME  COVERT. 
See  Deed. 


EXECUTION. 
AJi,/a.  is  issued  returnable  to 
January  Term,  1821,  of  a  Coun- 
ty Court,  and  is  returned  to  that'         FORCIBLE  ENTRY. 
Term.     The  clerk  re-issues  liie  An  indictment  for  a  forcible  entry 
same  paper,  marked  on  the  back]     into  the^cW  of  the  prosecutor, 


"alias  to  March  Term,  1821,"; 
"alias  to  July  Term,  182l,"j 
"alias  to  October  Term,  1821, "i 
and  sicfns  his  name  as  clerk  to, 
this  memormdum.  A  sale  of 
land,  made  by  the  sheriff  under 
such  a  paper,  between  the  July 
and  Octdber  Terms,  1821,  is  ut- 
terly void.     Love  v  Gates^     11 

2.  After  the  return  of  a  fi.fa,  reg- 
ularly  levied  on  land,  the  sheriff 
cannot  sell  the   land  without  a 
new  writ  giving  him  that  au 
thority.  Ibid 

3.  A  sheriff  cannot  sell  under  aji. 
fcL  what  he  has  no  power  by  the 

writ  to  sell — what  is  not  goods 
or  chattels,  lands  or  tenements, 
within  the  sense  of  the  writ,  as. 
for  example,  bonds  or  bank 
stock;  and  the  sale  being  a  nul- 
lity, a  bidder  at  such  sale  is  not 
compellable  to  pay  the  amount 
of  such  bid.  Pool  ^  Glover,  129 
Where  a  debtor  has, made  a  con- 
veyance of  his  laud  to  a  trustee, 
to  be  sold  for  the  benefit  of  his 
creditors  at  n  certain  time,  if  the 
debts  are  not  previously  paid, 
and  there  is  a  resulting  trust  to 
himself,  his  equitable  ititerest  in 


4. 


cannot  be  supported  by  evidence 
that  the  defendant  peaceably  en- 
tered the  field,  but  while  there 
threw  stones  against  the  house 
of  the  prosecutor,  situated  ad- 
joining the  field,  the  prosecutor 
at  the  time  beinc;  in  the  house, 
and  not  in  the  field.  State  v 
Smith,  1^7 

FRAUDS  <fc  FRAUDULENT 
CONVEYANCES. 

1.  A  judgment  of  a  court,  render- 
ed on  a  day  of  the  term  subse- 
quent to  the  day  on  which  a 
conveyance  of  his  property  has 
been  made  by  the  de/endant  in 
the  action,  has  relation  back  to 
the  first  day  of  the  terra,  and  an 
execution  issuing  thereon  and 
tested  of  the  same  term  will  o- 
verreach  such  conveyance. — 
Finlcj/  V  Smith,  225 

2.  Such  a  judgment,  though  vol- 
untarily confessed  by  a  defend- 
ant to  a  plaintiff,  who  had  knowl- 
edge of  the  prior  conveyance,  is 
not,  on  that  account,  fraudulent 
as  against  him  who  claims  un- 
der the  conveyance.  On  the 
contrary  the  conveyance  is  coor 
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Bidered  in  law  fraudulent  as  a 
gainst  the  judgment.  Ibid 

3.  It  is  fraudulent  to  receive  from 
one  partner,  for  his  own  separate 
debt,  the  security  of  the  firm,  un 
less  he  has  authority  from  the 
other  partners  to  that  effect,  or 
unless  the,  creditor  has  reasona- 
ble and  probable  cause,  from  the 
conduct  of  the  firm,  to  believe 
that  such  authority  has  been  giv- 
en. Miller  v  Richardson,    260 

4.  A  deed  in  trust  for  the  sale  of  1 
property,  dated  the  1:6th  of  Au- 
gust, 1841,  made  by  an  insolvent 
debtor  for  the  benefit  of  prefer- 
red creditors,  provided  as  fol- 
lows; that  the  property  shall  be 
"  at  any  time  after  the  1st  of  Jan- 
uary, 1842,  or  before,  if  directed 
by  the  said^  Samuel  B.  Spruiii" 
(the  debtor)  "  on  such  terms  and 
at  such  places  as  shall  be  direct- 
ed by  him;  the  said  Henry  J. 
Cannon"  (the  trustee)  "is  to  sell 
the  aforesaid  property,  and  out 
of  the  proceeds  to  pay  first  the 
expenses  ot  executing  this  in- 
denture, in  the  next  place,  the 
debt  of  Thomas  Deloach,"  (one 
of  Ihose  recited  in  Ihe  premises 
of  the  deed)  "and  as  to  all  the 
other  debts  and  dues  mentioned 
he  i»  to  pay  thetn  with  interest 
and  the  cosis  now  due,  or  which 
may  become  due,  on  suits  now 
pending  pro  rata."  A  declara- 
tion or  stipulatwn  is  then  ap- 
pended: "It  is  however  stipulat- 
ed that,  as  the   said  Samuel  B. 

"Spruill  is  anxious  to  save  harm 
less  all  his  securities,  if  there  be 
any  of  them  unprovided  for  in 
this  indenture,  he  is  at  liberty  to 
direct  them  to  be  paid  in  like 
manner  as  his  other  securities 
are."    The  property  conveyed 


consisted  of  lands  in  different 
parts  of  this  State,  and  of  slaves 
in  different  counties,  of  con- 
tracts unexecuted  &c.  Held  by 
the  court  that  these  provisions 
did  not  per  se  make  the  deed 
fraudulent  in  law  against  other 
creditors.     Cannon  v  Peebles, 

449 

GIFTS. 

.  A.  living  in  North  Carolina, 
sent  to  his  son-in-law  B.,  living 
in  South  Carolina,  certain  negro 
slaves.  Afterwards  A.,  being  in 
South  Carolina  at  the  plantation 
of  B.,  where  the  negroes  then 
were  in  the  possession  of  B, 
told  B.,  in  the  presence  of  other 
persons,' "that  he  (A)  had  no 
cjaim  to  the  negroes  or  the  other 
property  that  had  been  sent  to 
B's  wife,"  and  further  said,  "that 
the  negroes  were  the  property  of 
B.,  that  B.  might  dispose  of  them 
as  he  saw  proper,  and  that  he 
(A)  had  no  claim  to  them."  The 
law  in  South  Carolina,  in  rela- 
tion to  parol  gifts  of  slaves,  is 
the  same  as  the  common  law  res- 
pecting parol  gifts  of  other  per- 
sonal chattels:  Adams  v  Hayes, 

361 
Seld  by  the  court  th^  this  was 
not  a  gift  of  the  n^oes  to  B.— 
that  to  constitute  a  valid  parol 
gift  of  personal  chattels  an  actu- 
al delivery  is  necessary,  that  is, 
some  act  is  required  by  which 
the  possession  of  the  thing  de- 
livered shall  be  transferred  from 
the  donor  to  the  donee,  ^be 
circumstance  that  th6  negroes 
are  in  the  actual  possession  of 
the  donee,  at  the  time  the  parol 
declaration  of  gift  is  made^  forms 
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no  exception  to  this  general  rule. 

Ibid 
It  a  gift  had  been  made  in  South 
Carolina,  according  to  the  laws 
of  that  State,  the  gift  would  hatre 
been  ffood  here.  Ibid 

3.  For  the  purpose  of  shewing  that 
a  loan  and  not  a  gift  to  a  mar- 
ried daughter  was  intended,  it  is 
not  competent  to  prove  that 
loans  and  not  gifts  were  made  to 
other  daughters  on  their  mar 
riage.  Ibid 

'^       Deed. 


GRAND  JURY. 
See  Indictment. 

GUARANTY. 

1 .  In  the  case  of  an  indemnity  for 
becoming  bail,  the  cause  o(  ac- 
tion does  not  accrue  until  the 
bail  is  compelled  to  pay  the  mo- 
ney, and  does  actually  pay  it. 
Reynolds  v  Magness,  26 

2.  Before  a  suit  is  brought  on  a 
contract  of  indemnity,  notice  of 
the  loss  should  be  given  to  the 
party  indemnifying.  Ibid 

3.  On  a  guaranty  of  a  bond,  the 
condition  of  which  bond  was 
that  the  obligor  should  at  a  cer- 
tain time  pay  a  certain  sum  ot 
money  f*  on  receiving  from  the 
obligee  a  title"  to  certain  land, 
the  plaintiff  cannot  recover  with- 
out shewing  a  tender  of  a  deed 
for  the  land  to  the  obligor.*- 
Gardner  v  King^  297 

4.  In  such  a  case  it  is  not  necessa 
ry  to  shew  a  demand  on  the  ob- 
ligors for  the  money.  Jbid 

6.  In  an  action  for  breach  of  an  a- 
greement,  which  is  in  the  nature 
of  a  guaranty,  if  the  circum- 
stance which  is  alleged  as  the 
foundation  of  the  defendant's  li- 


ability is  more  properly  within 
the  knowledge  and  privity  of  the 
plaintiff  than  the  defendant,  then 
notice  thereof  should  be  averred 
in  the  declaration,  and  proved 
on  the  trial.     Lewis  v  Bradley^ 

303 

6.  But  where  it  does  not  lie  more 

properly  within  the . knowledge 

of  one  of  the  parties  than  the 

Other,  notice  is  not  requisite.   lb* 

GtSARt)IA% 
Seb  Costs. 

HOtaiCIDE. 

If  A ,  from  previous  angry  feel- 
ings, on  meeting  with  B.,  •trikes 
him  with  a  whip,  with  the  view 
of  inducing  B.  to  draw  a  pistol, 
or  believing  he  will  do  so,  in  re- 
sentment of  the  insult,  and  de« 
termines,  if  he  does  so,  to  shoot 
B.  as  soon  as  he  draws,  and  B. 
does  draw,  and  A.  immediately 
shoots  and  kills  B.,  this  is  mur- 
der.   State  V  Martin^  101 


INDICTMENT. 

I.  Where  an  indictment  charges  a 
rescue,  and  also  an  assault  and 
battery^  and  the  defendant  is 
convicted  generally;  if  the  a- 
verments  as  to  the  rescue  are  un- 
certain or  had,  these  may  be  re- 
jected  as  superfluous  and  ittima- 
terial,  and  the  court  may  pro- 
ceed to  pass  judgment  upon  the 
verdict  as  for  an  assalt  and  bat- 
tery»    State  v  Morrison,        9 

2.  To  support  an  indictment  for 
knowingly  selling  unwholesome 
provisions,  the  provisions  sold 
must  be  in  such  a  state  as  that, 
if  eaten,  they  wonld,  by  their 
noxious,  unwholesome,  and  del- 
eterious qnalities  have  affected 
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Ihe  health  of  those  who  were  to 
have  consumed  them.  State  v 
Norton,  40 

3.  On  an  indictment  under  the  act 
of  Assembly,  Rer.  St.  c.  34,  s. 
55^  in  relation  to  the  altering  or 
defacing  the  marks  of  cattle,  &c 
if  the  act  of  altering  or  defacing, 
&c.  is  proved  to  have  been  wil 
fully  done,  it  necessarily  follows 
that  the  intent  was  to  defraud  or 
injure  ihe  owner,  unless  there 
be  proof  to  the  contrary.  Slate 
V  Davis,  153 

4.  It  is  no  objection  to  a  conviction 
on  an  indictment  for  this  offence, 
that  the  cattle,  beast,  &c.  had,  at 
the  time  the  act  was  done,  stray- 
ed from  its  owner.  Ibid 

5.  It  is  no  ground  for  arres 
judgment  after  conviction  on  an 
indictment,  that  it  appears  from 
the  record  that  the  Grand  Jury, 
who  found  the  bill,  consisted  of 
only  fifteen  persons.  Ibid 

6.  By  the  common  law  a  Grand 
Jury  may  consist  of  any  number 
between    twelve    and    twenty 
three.      Our  statute    upon  the 
subject  of  a  Grand  Jury  is  only 
directory  to  the  court,  and  does 
not  declare   void  a  bill  or  pre 
sentment  found  by  a  Grand  Ju 
ry  consisting  of  the  common  law 
number.  Ibid 

7.  The  time  at  which  a  sentence 
in  a  criminal  Case  shall  be  car- 
ried into  execution,  forms  no 
part  of  the  judgment  of  the 
court*  State  v  Cockerham,  201 

8.  Therefore  where  a  defendant, 
who  had  been  convicted  of  an 
assault,  was  sentenced  to  be  im- 
prisoned for  two  Calendar  months 
"  from  and  after  the  first  day  of 
November  next,"  and  did  not  go 
into  prison  according  to  the  sen 

61 


tence,  and  at  a  subsequent  term 
-ot  the  court,  it  was  directed  that 
the  sentence  for  two  months  im- 
prisonment should  be  iramcdi* 
ately  executed.  Held-ihsii  the 
court  had  the  power  to  make 
such  order.  Ibid 

9.  Where  a  person  is  called  in  an 
indictment  by  the  name  of  Pea- 
dema,  and  it  is  proved  her  name 
was  Diadema,  the  variance  is  not 
material.     State  v  Patterson, 

346 

10.  Where  the  defendant  is  indict- 
ed for  a  perjury,  commiited  on 
the  trial  of  an  issue  in  a  former 
indictment,  the  indictment  must 
set  forth  the  finding  of  the  for- 
mer indictment  in  the  proper 
court  of  the  proper  county,  and 
should  also  set  forth  thatindict- 
hient,  or  so  much  thereof  as  to 
shew,  that  it  charged  an  oflfence 
committed  in  that  county,  and  of 
which  said  court  had  cogni- 
zance, and  also  the  traverse  or 
plea  of  the  defendant  in  tl»at  in- 
dictment, whereon  the  issue  was 
joinibd.  Judgment  on  an  indict- 
ment, defective  in  these  particu- 
lars, must  be  arrested.  State  v 
Gallimore,  372i 

11.  The  act  of  1/91  (Revised 
Code  J  c.  338,  s.  3d,)  is  repealed 
by  the  Revised  Statutes  adopted 
in  1837,  and  the  act  of  1811 
(Rev.  Stat.  c.  35,  s.  12)  does  not 
cure  such  defects,  for  they  are 
neither  informalities  nor  refine- 
ments, within  the  meaning  of 
that  Statute.  Ibid 

12.  An  indictment  for  a  conspira- 
cy, charging  the  object  of  the 
conspiracy  to  be,  to  cheat  and 
defraud  the  citizens  at  large  or 
particular  individuals  out  of 
their  land  entries,  is  not  sup- 
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ported  by  evidence,  that  the  de- 
fendants conspired  "td  mate  en-j 
tries  in  the  land  office  before  it 
was  opened;  or  before  it  was  de-[ 
clared  to  be  opened,  or  after  h, 
was  opened,  for  the  purpose  of 
appropriating  the  lands  to  their; 
own  use  and  exchiding  others." 
Stale  V  Trammelly  379 

13.  Defendants  in  an  indictment  2. 
have  a  right  to  plead  severally 
not  guilty;  but  a  general  plea  of 
Hot  guilty  by  all  the  defendants,* 
is,  in  taw,  a  several  plea.    State 

V  Smith,  402 

14.  Wliether  the  trial  shall  be, 
separate  or  not,  is  a  matter  of, 
sound  discretion  to  be  exercised' 
by  the  court  under  all  the  cir-j 
cumstanccs  of  the  case.       Ihid  1. 

15.  The  right  to  challenge  a  juror 
is  a  right  to  reject,  not  to  se-| 
lect — and  therefore  neither  of, 
two  defendants  in  an  indictment 
on  a  joint  trial  has  cause  to  com-! 
pjpin  of  a*  challenge  by  the  oth-j 
er.  Ibid, 

16.  Whether  the  trial  be  jofnt  or 
separate,  one  defendant  in  an  in  | 
dictment  cannot,  until  finallyi 
discharged,  be  a  witness  for  an-' 
other,  and  wherever  the  wife  of  2. 
one  is  not  permitted  to  testify! 
for  the  others  on  a  joint  trial ,  she 
will  not  be  received  for  them  al- 
though her  husband  bo  not  then 
on  trial.  Ibid 

See  Arrest. 

INFORMER. 
See  Penalty. 

INJUNCTION  BOND. 

1.  In  an  action  upon  a  bond,  the 
condition  of  which  is  to  in- 
demnify the  plaintiffs  "for  all 
damages  they  might  sustain  by 


reason  of  the  wrongful  siiiAg  oat 
of  an  injunction"  by  the  defend- 
ants *0  stop  ihe  plaintiffs  frotn 
Working  a  certain  gold  mine,  it 
is  necessary  for  llie  plain  tiffs  to 
shew  a  want  of  probable  cause 
for  the  former  suit,  and  also,  in  a 
legal  sense,  malice  in  bringing 
it.     Falls  vWcAffee,  235 

But  where  it  appears  that  the 
party  who  sued  out  the  injunc- 
tion really  and  bo7ia  Jide  enter- 
tained the  belief  that  he  had  just 
grounds  for  his  suit,  the  idea  of 
malice  is  negatived,  and  the  ac- 
tion upon  the  bond  cannot  be 
supported.  Ibid 

INSOLVENT  DEBTORS. 

When  a  person  has  been  arrest- 
ed on  a  ca,  sa.y  and  given  bond 
for  his  appearance  at  court,  lo 
take  the  insolvent  debtor's  oath, 
and  the  case  is  continued  till 
the  next  term  of  the  court,  a 
notice  served  on  his  creditors 
ten  days  before  the  term,  tor 
which  the  case  fs  Continued,  is 
a  sufficient  notice  under  the  act 
for  the  relief  of  insolvent  debt- 
ors. Watson  V  Willis^  17* 
If  such  person  appears,  either 
at  the  first  terra  of  the  court,  or, 
when  a  continuance  is  granted, 
at  that  to  which  the  case  is  con- 
tinued, though  he  has  failed  to 
give  the  notice  required  by  IciW^ 
or  for  any  other  cause  is  not 
permitted  to  take  the  oath,  yet 
no  judgment  can  be  rendered  a- 
gainst  his  sureties  in  the  bond, 
who  are  only  responsible  for  his 
appearance.  Ibid 

One,  who  has  only  applied  to 
he  declared  a  bankrupt,  under 
the  bankrupt  law  of  the  United 
States,  but  has  not  been  declared 


fNDCX. 


491 


a  bankrupt,  has  no  right  to  be 
discharged  from  his  bond  to  ap- 
pear and  take  the  benefit  pi  the 
insolvent  debtor's  act  of  this 
State.     Ex  parte  Ziegenfuss. 

463 

JURISDICTION. 
An  action  on  a  sheriff's  bond,  in 
the  name  of  the  State  to  the  use 
of  an  injured  party,  may  be 
brought  in  the  Superior  Court 
of  the  county  in  which  the  rela 
tor  resides,  though  all  the  de 
fendants  reside  in  a  different 
county.     State  vMcGee,    209 

JUDGMENT. 
See  Indictment. 

JUSTICES'  JUDGMENTS 
Where  A*  owes  B.  a  debt  by 
note  of  upwards  of  one  hundred 
dollars,  and  in  lieu  thereof  gives 
B.  several  notes  of  less  than  one 
hundred  dollars,  so  that  judg- 
ments may  be  taken  on  them  be- 
fore a  justice  of  the  pease,  this  is 
not  either  in  fraud  or  evasion  of 
the  statute,  prescribing  the  juris 
diction  of  justices  of  the  peace 
out  of  court.  Fortescue  v  Sp^n 
eer,  63 

See  Sheriff. 

LANDLORD  AND    TENANT. 

1.  A  tenant,  who  is  about  tore 
move,  has  a  right,  where  there 
is  no  covenant  nor  custom  to 
the  contrary,  to  all  the  manure 
made  by  him  on  the  farm;  it  is 
his  personal  property^  and  he 
may  take  it  with  him.  Smith 
wick  V  Ellison^  326 

2.  But  the  manure  ceases  to  be 
his,  if  he  leaves  it  when  he 
quits  the  farm.  Ibid 


3.  Taking  up  with  the  manure  tho 
slight  portion  of  the  earth,  which 
is  necessarily  mised  with  it  in 
raking  it  into  heaps,  will  not 
make  the  tenant  a  tort-feasor. 

Ibid 

LARCENY. 

See  Evidence. 

LAWS  OP  OTHER  STATES. 

1.  The  laws  of  this  State,  rt  the 
time  of  the  cession  of  Tennes- 
see, must  be  taken  to  be  the  iaw3 
of  that  State,  until  it  is  shewa 
that  they  have  been  altered  or 
repealed.      State  v  Patterson^ 

346 

2.  The  certificate  of  the  Secretary 
of  State,  in  relation  to  the  stat- 
utes of  another  State,  given  iu 
pursuance  of  our  Statute  (Rev. 
Stat.  c.  44,  s.  3)  is  evidence  in 
criminal  as  well  as  in  civil  cases. 

Ibid 
See  Deeds,  Gifts,  Marriage* 

LICENCE. 

1.  It  i«  not  reasonable,  and  there* 
fore  not  legal,  to  presume  a  more 
extensive  licence  than  is  essen- 
tial to  the  enjoyment  of  what  isf 
expressly  granted.  Gardner  v 
Rowland^  247 

2,  Therefore  a  licence  to  enter  a 
man's  land  for  the  purpose  of 
taking  off  corn  must  be  con- 
strued a  licence  to.  enter  by  the 
usual  mode  of  access  provided 
for  such  purpose,  as  through  the 
gate  or  other  appropriate  en- 
trance. Ibid 

LIMITATIONS,  ACTS  OP, . 
1.  Where  an  action  is  brought  a* 
gainst  an  obligor  and  the  repre- 
sentative of  a  deceased  obligor, 
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and  as  to  the  latter  (he  action  is 
barred  by  the  act  barrinof  claims 
against  deceased  persons*  estates, 
(Rev.  Stat.  c.  65,  s.  11,)  a  judg- 
ment niay  still  be  recovered  a- 
gainst  the  former,  for  the  act 
does  not  extinguish  the  debt,  but 
only  bars  the  remedy  ogainst 
the  person  to  whom  it  applies 
Buiev  Buie^  87 

.  The  want  of  a  person,  against 
whom  to  bring  suit,  rebuts  the 
presumption  of  payment  arising 
from  forbearance  to  sue.       Ibid 

,  In  case  oi  one  dying  intestate 
in  another  State,  the  statute  of 
liiiiilations  does  not  bc^in  to  run, 
until  administration  is  granted 
m  this  State.  Lee  v  Oause^  440 


stand 
good, 
shewn 


such    a  marriage  io  he 

unless    the   contrary   be 

Ibid 


See 


MILLS. 

Presumption. 


MANDAMUS. 
A  writ  of  mandamus  will  not  be 
granted  to  a  relator  for  his  relief, 
except  where  he  has  a  specific 
legal  right,  and  has  no  other 
specific  remedy  adequate  to  en 
force  it.  State  v  Justices  of 
Moore, 

See  Appeal. 


See 


MANURE. 
Landlord  and  Tenant. 


MARRIAGE. 

1.  Marriage  is  in  law  complete, 
when  parties,  able  to  contract 
and  willing  to  contract,  have  ac- 
tually contracted  to  be  man  and 
wife  in  the  forms  and  with  the 
solemnities  required  by  law. 
Consummation  by  carnal  knowl- ' 
edge  is  not  necessary  to  its  va 
lidity.     State  v  Patterson,  346 

2.  Where  a  marriage  is  solemnized 
in  another  country,  in  the  man- 
ner prescribed  by  the  laws  oi 
this  State,  the  court  must  under- 


,  MISNOMER. 

See  Indictment. 

MORTGAGE. 
Seb  Ejectment. 

NEW  TRIAL. 
See  Practice. 

OFFICERS. 
Sek  Arrest. 

PARTNERS. 

Sec  Fraud. 

PENALTY. 

Where  a  judgment  is  recovered 
in  the  name  of  the  Wardens  of 
the  Poor  by  a  relator  for  a  pen- 
alty, to  one  half  of  which  he  is 
by  law  entitled,  he  may  release 
one  half  of  the  judgment,  that 
being  his  own  share,  but  he  can- 
not release  the  other  half,  which 
belongs  to  the  Wardens.  War- 
dens  V  Cope,  44 

PERJURY. 

See  Inictment. 

PLEADING. 

See  Practice   and  PtEADiKOi 
Costs. 

PRACTICE  &  PLEADING. 

L  Where  the  Judge  below  has 
misdirected  the  jury,  yet  the 
verdict  has  been  such  as  it  ought 
to  have  been,  bad  there  been  no 
misdirection,  this  court  will  not 
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grant  a  new  trial.  It  will  only 
do  so,  where  the  misdirection 
has  misled  the  Jury  into  a  wrong 
verdict.     Reynolds  v  Magness. 

26 

2.  Where  there  is  no  evidence  to 
establish  a  fact,  the  Judge  has  a 
ri2:ht  so  to  instruct  the  jury. — 
Rowland  v  Rowland^  61 

3.  Where  deeds,  records,  &c.  are 
referred  to,  and  make  a  necessa 
ry  part  of  the  case  transmitted 
to  the  Supreme  Court,  it  is  the 
duty  of  the  appellant  to  see  that 
they  accompany  the  case.  Olh 
erwise  the  court  cannot  deter- 
mine that  there  is  any  error  in 
the  opinion  ot  the  court  below, 
and  the  judorrrent  will  of  course 
be  affirmed.  Waugh  v  / 
drews,  75 

4.  A  party  cannot  except  for  error 
to  an  instruction  which  he  hath 
himself  prayed.     Buie  v  Buie. 

87 

5.  It  is  a  question  of  law  for  the 
court,  what  facts  will  repel  the 
presumption  of  payment  under 
the  Act  of  Assembly,  (Rev.  Stat 
c.  65,  s.  13.)  Ibid 

6.  Where  a  person  is  sued  in  the 
same  action  as  executor  of  A., 
and  also  as  administrator  of  B.. 
it  is  irregular  to  enter  a  non  suit, 
so  far  as  he  is  sued  in  the  one 
capacity,  and  a  judgment  against 
hiim  in  his  other  capacity.  A 
nolle  prosequi  is  the  proper 
course.  Ibid 

7.  The  court  is  not  bound  to  lay 
down  to  the  jury  an  abstract  pro- 
position, but  only  to  state  the 
law  as  applicable  to  the  evidence 
introduced.     State    v   Martin, 

101 

8.  It  is  not  the  duty  of  the  State 
or  of  those  who  prosecute  for  it, 


to  examine,  on  a  criminal  trial, 
all  th6  witnesses  who  were  pre- 
sent at  the  perjsetration  of  a  fact, 
or  all  the  .witnesses  who  had 
been  sent  to  the  Grand  Jury. — 
It  is  the  province  of  the  prose- 
cuting officer,  and  not  of  the 
court,  to  determine  who  shall 
be  examined  as  witnesses  on  the 
part  of  the  State.  Ibid 

9.  An  objection  to  a  grand-juror 
comes  too  late  after  a  plea  to  the 
felony.  Ibid 

10.  A  clerk  of  a  court,  to  whom  a 
certiorari  has  been  directed, 
should  make  a  return  that  "in 
obedience  to  that  writ  he  has 
sent  the  annexed  record;"  and 
this  should  be  made  under  his 
hand  and  seal  of  office.         Ibid 

11.  A  court  may  either  sit  without 
adjournment,  or  it  may  adjourn 
from  one  day  to  another  withia 
the  term  allotted  to  it;  but  it  is 
not  necessary  to  state  the  ad- 
journment on  the  record.     Ibid 

12.  Where  two  or  more  are  indict- 
ed, it  is  competent  for  the  court 
to  order  a  removal  of  the  trial  of 
one,  on  his  application,  to  anoth- 
er county,  without  removing  tha 
trial  of  the  others.  Ibid 

13.  Where  the  record  uses  the  past 
tense,  as  that,  in  the  award  of  ^ 
venire  facias,  the  sheriff  was 
commanded,  or  the  indictment 
was  found  &c.,  this,  though  not 
srictly  regular,  has  been  for  so 
long  a  time  the  practice  in  this 
State,  that  the  court  will  pot 
pronounce  it  a  fatal  error.    Ibid 

14.  Where  two  have  been  tried  on 
an  indictment,  and  the  record 
sent  to  the  Supreme  Court,  sets 
forth  only  the  verdict  in  the 
case  of  jthe  one  who  appealed, 
and  does  not  state  the  verdict  it^ 
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the  case  of  the  other,  this  is  not| 
nn  error  of  which  the  appel-| 
lant  can  take  advanljage.  Ibid, 
15.  Where  a  plaintiff  issued  three, 
separate  writs  on  different  days 
aorainst  three  individuals,  en-| 
dorsins:  on  each  writ  that  it  was 


breach  of  the  constable's  bond 
in  not  collecting  such  clainis; 
notwithstanding  any  private  a- 
greement  or  arrangement  among 
the  partners,  as  to  the  beneficial 
interest  in  the  proceeds  of  the 
claims.  State  v  Lightfoot,    306 


for  the  same  cause  ojE  action  and  19.  Where  th«  judge  left  a  mate- 


in  the  same  suit  as  the  writs  is- 
sued against  the  other  two,  6c  up- 
on their  return,  they  were  dock- 
eted as  one  suit,  and  the  defend- 
ants appeared  and  put  in  pleas 
thereto;  Held  that  whatever  ir 
regularities  may  have  occurred 
in  suing  out  the  writs,  these 
were  waived  by  the  defendants 
accepting  a  joint  declaration  and 
putting  in  pleas  in  bar  thereto 
Hjfat  V  Tomlin,  149 

16.  When  an  interlocutory  decree 
below  is  appealed  from,  it  is  the 
duty  of  the  court  below  to  state 
specifically  in  the  case  transmit 
ted  to  the  Supreme  Court  the 
question  or  matter,  from  a  deci- 
sion on  which  the  appeal  is  ta 
ken.     JacQcks  v  Mullen^      162 

17.  Where  a  bond  was  made  pay  a 
ble  to  A.  as  executor,  with  « 
condition  that  the  obligor  would 
pay  a  certain  sum  for  the  lease 
of  lands  belonging  to  the  estate 
of  A's  testator,  and  to  return  the 
premises  in  good  repair,  held 
that  the  suit  may  be  brought  in 
the  name  of  A.  without  describ- 
ing him  as  executor — the  words 
"executor  &c."  being  mere  sur- 
plusage.      Waddell  v   Moore, 

261 

18.  Where. claims  put  into  a  con- 
stable's hands  for  collection  be- 
long to  a  co-partnership,  all  the 
members  of  the  firm,  being  in 
law  the  "  persons  injured,"  must 
be  relators  in   an  action  for  a 


rial  fact,  alleged  in  the  plaintiff's 
declaration,  to  the  jury,  when 
there  was  no  evidence  to  sup- 
port it,  and  the  jury  found  for 
the  plaintiff,  a  new  trial  will  be 
awarded.    Jones  v  Eason,    331 

20.  When  from  the  circumstances 
proved  in  a  case,  a  reasonable 
suspicion  or  presumption  of  a 
fact  may  be  inferred,  although 
the  court  might  think  the  juVy 
would  be  well  justified  vu  not 
inferring  such  fact,  yet  it  is  not 
error  in  law  in  the  court  to  sub- 
mit the  matter  to  the  jury  to  be 
passed  upon  by  them.  Black- 
ledge  V  Clark,  394 

See  Insolvent  Debtors,  E- 
JECTMENT,  Amendment,  In- 
dictment, Benefit  of  Cler- 
gy, RecognizakcE;  Prohibi- 
tion. 

PRESUMPTION. 

.  The  grjound  on  which  is  pre- 
sumed a  grant  of  the  privilege 
of  ponding  water  on  another's 
land  for  the  purposQ  of  a  mill  is, 
that  it  has  been  enjoyed  by  the 
person  claiming  and  those  wiih 
whom  he  connects  himself  for 
twenty  years  or  more  in  the  state 
or  to  the  extent  to  which  he 
claims.     Qerenger  v  Summers, 

229 

.  It  is  no  answer  to  this  presump- 
tion that  the  height  of  the  wa- 
ter had  been  sometimes  lowered 
by  a  drought,  or  that  the  water 
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had  been  occasionally  lot  off  for 
the  purpose  of  repairing  the 
mill,  and  only  for  the  period  re- 
quired for  such  purpose.  Ibid 
See  Limitations,  Practice, 
Evidence. 

PROHIBITION,  WRIT  OR 

1.  it  seems  that  no  court  has  the 
power  to  issue  a  writ,  pending  a 
dispute  between  competitors  for 
a  public  office,  to  prohibit  those, 
who  are  de  facto  in  possession 
of  the  office,  from  exercising  the 
functions  thereof.  State  v  Al- 
len, 183 

2.  If  any  court  has  the  power,  it 
should  never  exercise  it,  except 
in  a  very  clear  case,  peremptori 
ly  calling  for  an  immediate  rem- 
edy. Ibid 

3.  If  a  writ  of  prohibition  can  be 
issued,  it  should  only  be  after 
notice  to  the  parties  to  be  affect- 
ed, and  affidavits  verifying  the 
suggestions,  upon  which  the 
tvrit  is  granted.  Ibid 

PURCHASER. 

See  Vendor  and  Vendee. 


RECOGNIZANCE. 

,  The  Solicitor  for  the  State 
not  entitled  to  a  fee  on  a  rec( 
iiizance  to  keep  the  peace.  State 
v  Red,  265 

.  When  such  a  recognizance  is 
taken  and  not  returned  to  the 
term  of  the  court  to  uhich  it  is[ 
returnable,  and  the  recognizance 
is  not  broken  bnfore  the  return 
term,  no  costs  can,  at  a  subse- 
awarded  against 
Ibid 


quent  term,  be 
the  defendant. 
3.  If  a  magistrate  fails  to  return,  1,  Under  the  «ict  of  1836,  Rev.  St, 


recognizance  is  broken,  the  so- 
licitor for  the  .State  may,  at  a 
subsequent  term,  cause  the  re- 
cognizance to  be  returned,  sug- 
gest a  breach,  enter  a  judgment 
nisi,  and  issue  a  scire  facias. 

Ibid 

RENT. 

Where  a  guardian  rented  land  and 
took  no  bond  or  other  security 
to  himselt  for  the  rent,  and  be- 
fore the  rent  became  due,  the  . 
ward  came  of  age  and  conveyed 
the  land  in  fee  to  the  lessee,  held 
that  the  rent,  being  incidental  to 
the  reversion,  was  extinguished 
by  this  conveyance  ol  the  rever- 
sion to  the  lessee.  Mixon  v 
Coffield,  '  301 

RESCUE. 

See  Indictment. 

ROADS. 

1.  When  a  road  has  been  laid  off 
by  order  of  a  County  Court  up- 
on the  report  of  a  jury,  confirm- 
ed by  the  court,  and  an  appeal 
is  taken  to  the  Superior  Court, 
it  is  too  late  to  take  exceptions 
to  the  jury.  The  objection 
should  have  been  made  in  the 
court  below,  upon  the  return  of 
the  jury,  by  a  motion  to  quash 
the  proceedings  of  the  jury. — 
Piercy  v  MorriSy  1 68 

'2.  Upon  an  appeal  from  the  final 
judgment  of  the  County  Court 
on  the  merits  of  the  case,  the 
Superior  Court  can  only  deter- 
mine on  the  merits.  Ibid 

SHERIFF. 


at  the  proper  term,   a  recogni 
zance  to  keep  the  peace,  and  the 


c.  99,  s.  23,  an  action  may  be 
supported  on  the  official  bond  of 
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the  sheriff  for  the  neglect  of  hisj 
deputy  to  collect  a  claim  put  in, 
his  bands  for  collection,  ai-| 
though  the  amount  of  the  claim, 
is  within  the  jurisdiction  of  aj 
single  justice  of  the  peace.  Jus-| 
tices  may  direct  their  warrants 
as  well  to  sheriffs  as  to  consta-| 
bles.     State  v  RoanCt  144  4. 

2*  It  is  no  defence  to  such  an  ac- 
tion, that  after  the  default  of  the. 
deputy,  the  plaintiff  has  endeav-i 
ored,  but  unsuccessfully,  to  col-j 
lect  his  claim  himself  from  his  5 
debtor.  Ibid 

Seb  Arrest— Evidence. 

SLANDER. 
Calling  one  a  thief  or  a  murdererJ 
in   the  absence  of    context  or  6. 
proof  to  the  contrary  on  the  tri 
al,  ex  vi  termini^  imputes  to  him 
a  felony,  and  therefore  an  action 
of  slander  weU  lies.     Dtidleyv 
Robinson,  141 

SLAVES. 
See  Deeds,  Gifts. 

TRESPASS. 

1.  If  on  injury  to  another  be  inr- 
mediate,  and  committed  with 
force,  either  actual  or  implied,  idl 
is  the  subject  of  an  action  of 
trespass  vi  et  armis^  whether 
the  injury  be  wilful  or  not, — 
Newsom  v  Anderson,  42 

2.  Where  a  person  was.  cutting 
down  trees  growing  on  his  own 
land,  and  one  of  them  accident 
ally  fell  on  his  neighbor's  land, 
field,  that  an  action  of  trespass 
qnaife  clausum  Jregit  would 
lie,  whether  there  was  any  grass 
or  other  vegetable  matter  grow- 
ing on  the  ground  or  not.    Ibid 

3.  Where  one  nnintenlionaUy  doesl      See 


an  act  with  for6e,  which  pro- 
duces an  immediate  injury,  the 
person  injured  may  bring  an  ac- 
tion of  trespass,  or  an  action  on 
the  case,  and  in  the  latter  he  de- 
clares upon  the  negligence  or 
carelessness  of  the  defendant. 
Baldridge  v  Allen,  206 

But  when  the  forcible  act  is 
done  wilfully,  negligence  is  of 
course  negatived,  and  the  only 
remedy  is  trespass  for  the  im- 
mediate injury.  Ibid 
In  such  an  action  of  trespass, 
damages  for  ulterior  injuries,  be- 
yond the  immediate  injury,  are 
to  be  recovered  under  a  per 
quod,  on  being  specially  stated 
in  the  declaration.  Ibid 
He  who  abuses  a  legal  licence 
is  a  trepasser  ab  initio,  Gard^ 
ner  v  Rowland,  247 

'.  Where  a  man's  hogs  get  on  an- 
other's land,  if  he  lets  down  a 
fence  to  drive  them  out,  instead 
of  driving  them  through  a  gap 
or  gate,  when  there  are  such,  he 
is  guilty  of  a  trespass.  Ibid 

See  Costs,  Licence,  Action. 

TROVER. 

.  W^here  property  bailed  has  been 
tost  by  the  bailee,  or  sto/en  from 
him,  or  been  destroyed  by  acci- 
dent or  from  negligence,  trover 
will  not  lie,  but  case  is  the  pro- 
per remedy.    Simmons  v  Sikes, 

98 

.  Bnt  where  the  bailee  has  been 
an  agent  m  the  destruction  of 
the  property,  or  in  its  injurious 
conversion,  trover  will  lie  a- 
gainst  him.  Ibid 


TRUST. 
Execution- 
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YENDOR  AND  VENDEE. 

1.  In  an  action  for  goods  sold  and 
delivered,  a  delivery,  actual  or 
constructive,  must  be  shown.-— 
If  the  goods  were  bargained  for, 
but  the  delivery  postponed  for  3, 
the  happening  of  some  future 
event  or  to  some  future  period, 
the  sale  was  not  complete,  and 
the  vendor  has  no  right  to  sue 
for  the  purchase  money.  All- 
man  V  Bavis,  12 

2,  Where  there  is.  a  contract  for 
the  sale  of  goods,  although  the 
goods  may  have  been  put  m  pos- 
session of  the  vendee,  yet  if 
something  still  remains  to  be 
done  by  the  vendor  before  the 
contract  is  completed,  as  to  as 
certain  the  price,  quantity  or  in' 
dividuality  of  the  goods,  the  con- 
structive possession  and  the  pro- 
perty still  remain  in  the^vendor 
Devane  v  Fennelly  36 


VERDICT. 
See  Evidence^ 

VfARDENS  OP  THE  POOR. 

1.  The  Wardens  of  the  Poor  may 
exercise  the  authority  given 
them  by  the  act  (Rev.  Stat,  c, 
89,  s.  24)  to  seize  any  cattle, 
horses,  hogs  or  sheep,  belonging 
to  a  slave,  either  in  person  or 
by  a  precept  or  authority  direct- 
ed to  another.  McNamara  \ 
Kerns.  66 

2.  Such  a  precept  or  authority  di 
rected  to  « any  constable  of  i 


county,"  without  specifying  his 
name,  will  justiiy  the  constable 
who  executes  it,  if  bis  act  be 
afterwards  ratified  by  the  War- 
dens. Ibid 

.  It  is  not  necessary  that  to  such 
an  authority  or  precept  the  War- 
dens should  sign  their  names  as 
Wardens,  if  in  fact  they  were 
so«  Ibid 

.  By  the  phrase  <<  cattle,  hogs,  &c. 
belonging  to  slaves,"  the  Stat- 
ute means  such  cattle,  hogs,  4&c. 
as  the  master  permits  the  slave 
to  raise  for  his  own  use,  and  to 
exercise  acts  of  dominion  and 
ownership  over,  as  if  they  were 
his  own.  Ibid 

See  Constitution. 

WARRANT. 

See  Arrest. 

WARRANTY. 

.  To  make  an  affirmation  at  the 
time  of  a  sale  a  warranty,  it  must 
appear  upon  evidence  to  have 
been  so  intended,  and  not  be  a 
mere  matter  of  opinion  and 
judgment.      Baum  v  Stevens^ 
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I.  Whether  an  affirmation  in  a  pa- 
rol contract  of  sale  amounts  to 
a  warranty,  is  a  matter  of  fact 
to  be  left  to  the  jury,  with  in^ 
structions  from  the.court  accord- 
ing with  the  above  rule.      Ibid 

WILL. 
Sbe  Deed. 
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